This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


3  Ac 


a"  Ac 


REPORTS    OF    CASES 


ARGUED  AND  RULED  AT 


NISI    PRIUS, 


IN  THE  COURTS  OF 


TOGETHER  WITH  CASES  TRIED  ON 

AND    IN 

S^i^t  Cnttral  entttinal  Coutt: 

tROM 

I 

!  HILARY  TERM,  3  WILL.  IV.,  to  HILARY  TERM,  5  WILL.  IV. 


Bt  F.  a.  CARRINGTON  &  J.  PAYNE,  Esos. 

or   LINCOLN*!   INN,   BARRI8TBRS    AT   LAW. 


VOL.  VI. 


LONDON: 

PRINTED  FOR  S.  SWEET,  I,  CHANCERY  LANE,  FLEET  STREET, 

AND  R.  MILLIKEN  8t  SON,  DUBLIN. 
1835. 


LIBRAffY  OF  THE 
LtLAriD  STAFFORD  JR.  UNIVERSIVf. 

J  UN  27J?0I 


LONDON : 
w.  m'dowall,  printer,  pemberton-row, 

OUUOII-BQUARB. 


TABLE 

OF  TBB 

NAMES   OF  CASES  REPORTED 

IN  THIS  VOLUME. 


Abbott,  Rolfe  v.  -  -  286 
Adams  r.  Oakes  -        -    70 

Addis,  Rex  r,  .  .  .  888 
Aldenburgh  v.  Peaple  -  212 
Algar,  Hunt  v.  -  -  -  245 
Alfbutt,  Doe  d.  Dully  v.  -  131 
Ambridge,  Read  r.  -  -  308 
Amier,  Rex  r.  -  -  -  344 
Angers tein,  Burghart  v.  -  690 
Antrobusi  Rex  r.  -  -  784 
Aris,  Rex  i?.  -  -  -  348 
Arscott,  Rex  r.  -  -  -  408 
Atkinson  v.  Wame  -  -  687 
Baddeley,  Mellor  v.  -  -  374 
Ball.  Rex  r.       -        -        -  563 

.  Woodward  r.    -        -  577 

Bank  of  England^Whitaker  r.  700 
BarloWy  Phillips  0. 
Bartolozzi,  Howard  v. 
Bateman  v.  Burge 
Batt,  Rex  r.  -    - 
Baughan,  Buxton  r.    - 
Beauchamp  (Countess   of). 

Walker  r..    - 
Beckwith  r.  Benner    - 
Beetham,  Crook  v. 
Benner,  Beckwith  t,  « 
Bennett,  v.  Bennett    - 
,  Rex  r,  - 


Bent  V.  Benyon  • 
Bentley,  Rex  0.  - 
Benyon,  Bent  v. 
Biddington,  Janies  v. 
Birch  «.  Dawson 


781 
13 
391 
329 
674 

552 
681 
761 
681 
588 
179 
217 
148 
217 
589 
658 


Bird,  Doe  d.  Wetherell  v.  -  195 

Bisbpp  0.  Bryant         -  -  484 

Bittbri,  Rex  r.    -        .  -    92 

Blackwell,  Johnson  v.  •  236 

Blake,  Bloomfield  r.  -  -    75 

Bloomfield  r.  Blake    -  -    75 
Bodle,  Rexr.     -        -•      -186 

Bonner,  Rex  v.           .  .  S86 

Bonsor  v.  Element      -  •  ^30 

Booth,  Skidmore  r.    -  -  777 

Borrett,  Rex  r.          «  -  124 

Boswell  V.  Smith         -  -    60 

Bo  wen  v.  Bramidge    •  -  140 
Bowman,  Rex  r.        -    101,  337 

Boyle,  Herring  v.        -  -  406 

Brain,  Rex  r.     -        •  •  ;i/^Q 

Bramidge,  Bo  wen  0.    -  -  140 

Brannan,  Rex  r.         -  .  S2Q 

Brewer,  Rex  r.  -        -  -  36.1 

Brigstock,  Rex  v.       -  -  1S4 
Bristol  (Guardians  of  Poor) 

V.  Wait  -        .        -  .591 

Brodribb,  Rex  v.        .  -  67 1 

Brooks,  Moriarty  v.    •  m  684 
Brougham  (Lord),  Dicas  0.   249 

Brown,  Roberts  r.      -  .  757 

V.  Woodman  -  .  206 

Bryant,  Bishop  0.       -  .  434. 

Buchanan,  Morrison  0.  .     1^ 

Burge,  Bateman  0.      -  .  391 

Burgess  0.  Cuttill       -  .  282 

Burghart  0.  Angerstein  .  690 

Burrell  0.  Nicholson  -  .  202 

Butler,  Rex  0,  -         .  .  3^ 
a2 


IV 


TABLE  OF  CASES. 


Butteris,  Rex  v.  -  -  147 

Buxton  r.  Baughan    -  -  674 

Cant  r.  Parsons  -  -  504 

Carlile,  Rex  ©.   -        -   628,636 

Carlton,  Rex  r.  -        -  -  651 
Carmarthen  (Mayor  of)  v. 

Lewis  -  -  .  -  608 
Carter  r.  Jopes  m  -  -  64 
Caswell,  Harrington  r.  •  352 
Central  Criminal  Court  (Open- 
ing of  the)  -  -  -  627 
Chadwick,  Rex  v.  -  -  181 
Chalmers  v.  Shackell  •  -  475 
Chamberlain,  Child  v.  -  213 

-I        ,  Rex  r.  -  -    93 

Charlton  i^.  Watton    -  -^385 

Child  V.  Chamberlain  -  -  213 

Chubb  V.  Flannagan   «>  -  431 

r.  Westley       -  -  436 

Clark  r.  Nicholson      •  -712 

Ckrke  v.  Postan         -  -  428 

Coates,  Rex  r.    •        -  •  S84 

Cobley,  Harding  o.     -  -  664 
Cockeli,  Doe  d.  Higgs  v.    -  525 

Cocks  r.  Nash    •*        -  -  154 

Coe,  Rex  r.        -        •  •  403 

Cole,  Doe  d.  Coyle  v.  -  359 

Cook  V.  Nethercote    -  -  741 

Cooper,  Porter  «.        -  *  354 

».  Whitehoute  -  645 

Corbyn  v.  Leader       -  -    32 

Cotton,  Woodward  v.  -  491 

Cozins,  Rex  r.  -  -851 

Crabb  r.  Killick  -  -  216 

Cranch  p.  White         -  .  767 

Crook  0.  Beetham       -  -  7G1 

-  r.  Jadis  -  -  -  191 
Cunningham  r.  Fonblanque  44 
Currie^  John  9.  -  -  618 
Cuttill,  Burgess  r.  -  -  282 
D'Aranda  v.  Houston  -  51 1 
David  V.  Grenfell  -  -  624 
Davies,  Doe  d.  Williams  v.     614 

V.  Evans         -  -  619 

Davis  r.  Nest     -        -  -  167 

,  Rexr.     -        -  -  177 

Davison  r.  Overend    -  -  222 

Dawson,  Birch  0.        .  -  65& 


Deacon  r.  Fuller  -  -  74 
Dean  v,  Hogg  -  -  -  54 
Denny s  v.  Sargeant  -  -  419 
Densley,  Rex  r.  -        •  399 

Desbrow  r.  Weatherley  -  758 
Dicas  r.  Lord  Brougham  -  249 
Dixon  V.  Nuttall         -        -  320 

,  Rex  €.  -         -        -601 

Doe  d.  Coyle  v.  Cole  -        -  359 

Dulley  V.  AUbutt     -  131 

Higgs  V.  Cockeli     -  525 

■  Lewis  r.  Rees  -  610 

Lichfield  v.  Stocey  -  139 

Mabberley  v.  Mabber- 

ley       .        -        -  126 

Marriott  v.  Edwards  208 

Pile  V.  Wilson         -  301 

Tranter  v.  Wing     -  538 

Wetherallr.  Bird  -  196 

• Williams  ©.  Davies     614 

Downes,  Marston,  r.  -  -  381 
Dowseli,  Rex  v.  •        .  898 

Drew  r.  New  River  Company  754 
Easton  v.  Pratchett  -  -736 
Edmunds  0.  Harris     -        -  547 

,  Rex  V.        -        -  164 

Edwards,  Doe  d  Marriott  e.  208 

,  Rexr.    401,515,521 

,  Wilton  V.   -        .  677 

Eldridge,  Greenwood  v.  •  128 
Element,  Bonsor  v.  -  -  830 
England  (Bank  of),  Whita- 

ker  0.  *  -  -  •  700 
English,  Hemingi^.  -  -  542 
Evans,  Davies  i;.         ^        .  619 

r.  Getting       -        -  586 

Fairlie,  Swete  p.  -  -  -  1 
Falmouth,  Eai4  of,  Frank- 

um  9.  -  -  -  -  529 
Findon,  Rex0.  •>        *  132 

Flannagan,  Chubb  o.  -  431 

Fletcher  v.  Saunders  <•  -  747 
Fonblanque,  Cunningham  v.  44 
Foster,  Rex  0.    -        •        -  325 

,  Stephens  9.    -        -  289 

Frankum   r.  Earl  of  Fal- 
mouth   -        •        •        .  529 
Fuller,  Deacon  v.       -        -    74 


TABLE  OF  CASES. 


Tarsey,  Rex  v.  -        -  -    81 

Fyaon  v.  Kemp  •        -  -    71 

Garratt,  Rex  v.          -  •  S69 

Gay,  HUlary  r.  -        -  -284 

Getting,  Evans  r.  *  .  586 
Godmond,  Wingrave  9.-66 

Grodson  V.  Richards   •  -  188 

Grreen,  Rex  r.   -        -  -  655 

Ghreenwood  r.  Eldridge  -  1S8 

Gregory  9.  Tavernor  -  280 

9.  TuflTs         •  -  871 

Grenfell,  David  9.      -  -  624 

Grew,  Icely  9.             -  -  671 

Grout,  Rex  9.    -        •  -  629 

Haines,  Warner  9.      -  .  666 

Harden,  Knapp  9.      -  -  745 

Harding  v.  Cobley      -  •  664 

9.  King         -  -  427 

Harper  9.  Taswell      -  -  166 

Harrell,  Postman  9.    -  -  225 

Harrie,  Rex9.   -        .  .  105 

Harries,  Thomas  9.    -  •  615 

Harrington  9,  Caswell  -  352 

Harris,  Edmunds  9.    -  -  547 

,  Rex  9.  -        -  -129 

,  Tait  9.  .        -  .73 

Hart,  Rex  9.      -        -  106,123 

Hayward,  Rex  9.        •  -  157 

Heming  9.  English     -  *  542 

Hemming  9.  Parry      -  -  580 

Herring  9.  Boyle        -  -  406 

Higgon  9.  Mortimer  -  •616 

Hill,  Lovell  9.    .        -  -  238 

HiUary  9.  Gay    -        -  -  284 

Hind,  Solly  i?.    -        .  .  316 

Hogg,  Dean  9.  -        -  -    54 

,  Rex  v.    .        .  -  176 

Holland,  WiUiams  9.  -  -  23 
Hokum  9.  Lotan  -  -  726 
Homan  9.  Thompson  -  717 
Homer  v.  Watson  -  -  680 
Horwell,  Rex  v.  -  148 
Houston,  D*Aranda9.  -  511 
Howard  9.  Bartolozzi  -  13 
Howell  9.  Jackson  -  -  723 
Howes,  Rex  9.  -  •  -  404 
Hunt  9.  Algar  -  .  .  245 
^  Mitchell  9.        •  .351 


Icely  9.  Grew     - 
Jackson,  Howell  9. 
Jadis,  Crook  9.  - 
James  9.  Biddington   • 
Jervis,  Rex  v,    - 
Joel  9.  Morrison 
John  9.  Currie   - 
Johnson  9.  Blackwell 

,  Venafra  9.  • 

Jolly,  Warr  9.    - 
Jones,  Carter  9. 


671 
728 
191 
589 
156 
501 
618 
236 

50 
437 

64 
Rex  9.     .    137,343,391 


9.  Thompson 

Keep,  Wilde  v» 
Kemp,  Fyson  9. 
Killick,Crabb9. 
King,  Hardinff  9. 

,  Mitchell  9. 

Knapp  9.  Harden 
Lancum  9.  Lovell 
Lander,  Woodward  9. 
Lane,  Wood  9.  - 
Lawrence  9.  Potts 
9.  Thatcher 


-415 
235 

71 
216 
427 
237 
745 
437 
548 
774 
428 
668 

32 
536 


608 
161 
603 
393 


Leader,  Corbyn  9,  -  - 
Lee,  Rex  9.  -  -  - 
Levi  9.  Levi  •  -  - 
Lewis,  Major  of  Carmar- 
then 9.  -  - 
■,  Rex  V.     -        -        - 

,  Talbot  9. 

Lloyd,  Rex  9.    - 

London,  Corporation  of,  9. 

y enables  -  -  196,  n. 
Long,  Rex  9*  ...  179 
Lotan,  Hokum  9.  -  •  276 
Lovelass,  Rex  9.  -  -  596 
Lovell  9.  Hill  -  .  .238 
-,  Lancum  9.  -  -  437 
Mabberley,  Doe  d.  Mabber- 

ley  9.  -  -  -  -  126 
Machado,  Mendizabel  9.  *  218 
Marin  9.  Palmer  -  -  466 
Marston  9.  Downes  -  -  381 
Martin,  Rex  9.  -  -  -  562 
Mastin,  Rex  9.  -  -  -  396 
Mayhew  9.  Nelson  -  -  58 
■ ,  Kex  9.        -       -  315 


VI 


TABLE  OF  CASES. 


Medley,  Rex  v, 
Mellor  r.  Baddeley  -  -  374 
Mendizabel  v.  Machado  -  218 
Middlesex  Special  Commission  90 


Mills  r.  Oddy 

i  Rex  f?       -        - 

Mitchell  r.  Flunt 

r.  King 

Moilliet  r.  Powell 
Morewood  v.  Wilks 
Morgan,  Watkins  v.  - 
Moriarty  v.  Brooks    - 
Morris,  Samuel  r. 
Morrison  v.  Buchanan 

,  Joel  V. 

Mortimer,  Hiffgon  v.  • 
Moseley,  Taylor  v.     - 
Moutrie,  Murray  r.    - 
Mullaney,  Rex  r. 
Murphy,  Rex  r. 
Murray  r.  Moutrie     - 
Nash,  Cocks  t;.  - 
Nelmes,  Rex  v. 
Nelson,  Mayhew  r.    - 
Nesti  Davis  t?. .  - 
Nethercote,  Cook  r.  • 
New  River  Comp.,  Drew  v. 
Nicholson,  Burrell  v. 

,  Clark  r.    - 

Noel,  Rex  r.      -        - 
Nuttall,  Dixon  r. 
Oakes,  Adams  r. 
Oddy,  Mills  r.    - 
Ogden,  Rex  r.  - 
Overend,  Davison  r.  - 
Palmer,  Ex  parte 
— — ,  Marin  r. 
,  Rex  v» 


728 
146 
351 
237 


144 
661 
684 
620 

18 
501 
616 
273 
471 

96 
103 
471 
154 
347 

58 
167 
741 
754 
202 
712 


Parrot,  Rex  r.     - 
Parry,  Hemming  v,     - 
Parsons,  Cant  r, 
Paul,  Rex  v.      -  .      - 
Pauli  V.  Simes     - 
Peaple,  Atdenburgh  r. 
Pearcy  r.  Walter 
Peters  v.  Stanway 
Phillips  r.  Barlow 
Pope,  Rex  t?.      - 


-  320 

-  70 

-  728 
.  631 

-  223 
.  122 
.  466 

652,  654 

-  402 
.  580 

-  504 
.  32S 

-  506 
.  21^ 
.  232 
.  737 

-  781 
.  346 


Pope,  Woods  r. 

• 

.  78^ 

Porter  r.  Cooper 

, 

.  354 

Postan,  Clarke  r. 

• 

.  428 

Postman  r.  Harrell 

• 

.  225 

PottS)  Lawrence  v. 

. 

.  4&H 

r.  Sparrow 

. 

.  749 

Powell,  Moilliet  v. 

. 

-  233 

Pratchett,  Easton  v* 

• 

-  736 

Pressly,  Rex  r.  • 

• 

.  183 

Promotions 

. 

412,  807 

Pyne,  Turner  r. 

. 

.  310 

Rayner,  Smart  v. 

• 

.  721 

Read  v.  Ambridge 

- 

-  308 

Rees,  Doe  d.  Lewis 

r. 

.  610 

,  Rex  V. 

• 

.  606 

Reeve  v.  Underbill 

• 

.  773 

Rex  r. .- 

. 

.  408 

r.  Addis     - 

• 

•  388 

V.  Amier    - 

. 

.  344 

V.  Antrobus 

• 

.  784 

V.  Aria 

- 

.  348 

r.  Arscott  - 

• 

.408 

V.  Ball 

• 

-  563 

V.  Batt 

. 

.  329 

r.  Bennett 

• 

.  179 

V.  Bentley 

• 

.  148 

V.  Bitton    - 

. 

-    92 

V.  Bodle     - 

• 

.  186 

V.  Bonner  - 

« 

.  386 

r.  Borrett  - 

• 

-  124 

V.  Bowman 

. 

101,887 

V.  Brain     - 

. 

-  349 

V.  Brannan 

. 

-  326 

r.  Brewer  - 

. 

-  363 

r.  Brigstock 

- 

.  184 

V,  Brodribb 

. 

.  571 

r.  Butler    - 

• 

.  368 

V.  Butteris 

• 

.  147 

V.  Cariile     - 

• 

628,636 

r.  Carlton  - 

. 

.  651 

r.  Chadwick 

• 

-  181 

V.  Chamberlain 

• 

.    93 

V.  Coates    - 

. 

.  394 

V.  Coe 

• 

-  403 

- 

-  351 

r.  Davis 

- 

.  177 

• 

.  899 

r.  Dixon 

. 

-  601 

TABLE  OF  CASES. 


Tll 


Rex  9.  Dowsell 

».  Edmunds 

V.  Edwards  -  401, 

'         ©.  Findon   - 

V.  Foster    - 

V.  Furzey 

».  Garratt  - 

V.  Green    - 

r.  Grout     - 

•  r.  Harrie    - 

V.  Harris    - 

r.  Hart 

V.  Hay  ward 

V.  Hogg     - 

V.  Horwell  - 

©.  Howes   - 

r,  Jervis     r 

V.  Jones       -  137, 

V.  Lee 

■  V.  Lewis     - 

V.  Lloyd     - 

V.  Long 

—  ».  Lovelass 
— —  V.  Martin   - 

—  r.  Mastin  - 

—  r.  Mayhew 

V.  Medley  - 

V.  Mills 

v»  Mullaney 

r.  Murphy 

V.  Nelnies  - 

V.  Noel 

V.  Ogden  - 

'         r.  Palmer  - 

V,  Parrott  - 

r.  Paul 

—  V.  Pope 

■  V.  Pressly  - 

—  ».  Rees 
V.  Rice 

f>,  Richardson    - 

■  r.  St.  Weonard's 
V.  Shaw 

V.  Simons   - 

V.  Slater     - 

r.  Smith     - 

r.  Stokes    - 

r.  Stoveld  - 


-  164 
515,  521 
.  132 
.  325 
.  81 
'369 
•  655 


.  105 

.  129 

106,  123 

-  157 
.  176 
.  148 

-  404 
.  156 

3iS,  891 

-  356 
.  161 


.  179 

-  596 
w  562 
.396 
.  315 

-  S92 
.  146 
.  96 
.  103 
^  347 


.  631 

652,654 

.  402 

-  323 
.  346 
.  183 
-606 
.  634 
.  835 
.  582 

-  372 
.  540 
.  334 

136,  151 

-  151 
.  489 


Rex  V.  Stroud    -^  •  -  535 

r.  Tarrant  -  -  182 

V.  Thomas  -  -  353 

V.  Tomlinson  -  -  370 

V.  Turner  -  -  -  407 

V.  Upton-on-Sevem     -  133 

r.  Walker  -  -  -  657 

r.  Walkley  -  -  175 

V.  Ward    -  -  -  866 

V.  Waters  -  -  -  328 

V.  Watson  -  -  -  653 

V.  Webb    .  .  -595 

^  V.  Williams  .  890,  626 

r.  Wink     .  .  -397 

r.  Wylde   -  -  -880 

V.  Yend      -  .  -  176 

Rice,  Rex  r.       -  -  -  634 

Richards,  Godson  r.  -  -  188 

Richardson,  Rex  r.  -  «  335 

Rickett  r.  Tullick  -  -    66 

Rider,  Russell  v.  -  -  416 

Roantree,  Rowlinson  v.  -  551 

Roberts  v.  Brown  -  -  757 

Robinson,  Turner  v.  -  -     15 

Roffey  V.  Smith  -  .  -  662 

Rolfe  r.  Abbott  -  -  -  286 

Rolph,  Ex  parte  -  -  406 

Rowlinson  v,  Roantree  -  551 

Russell  V.  Rider  -  -  416 

St.  Weonard's,  Rex  v.  -  582 

Samuel  v.  Morris  -  •  620 

Sargeant,  Dennys  r.  -  -  419 

Saunders,  Fletcher  r.  <*  747 

Scott,  Storr  r.    -  -  -  241 

V.  Thomas  -  •  61 1 

Seaver  v.  Seaver  -  -  673 

Shackell,  Chalmers  0.  -  475 

Shaw,  Rex  r.      -  -  -  372 

Simes,  Pauli  r.   -  -  -  506 

Simons,  Rex  i7.  -  -  •  540 

Simpson,  Timothy  i?.  -  -  499 

Sims  r.  Tuffs      -  -  -  207 

Skidmore  v.  Booth  -  -  777 

Slater,  Rex  0.    .  .  -  334 

Smart  r.  Rayner  -  -  721 

Smith,  Boswell  v.  .  .    60 

,  Rex  V.  -  .  136,  151 

,  Roffey  r.  -  -  662 


▼ni 


TABLE  OF  CASES. 


Smith  V.  Whittingham  -    78 

V.  Wilkins        -  .  180 

Solly  V.  Hind      *        -  -  316 

Sparrow,  Potts  r.        -  .  746 

Stacey,  Doe  d.  Litchfield  f>.-  139 

Stanway,  Peters  i>.      -  -  7S7 

Stephens  tf.  Foster      -  -  889 

Stokes,  Rex  r.    -        -  -  161 

Storr  r.  Scott     -        -  -  £41 

Stoveld,  Rex  «.  -        -  -  489 

Stroud,  Rex  0.  -        -  -  635 

Swete  V.  Fairlie           -  -       1 

Tait  r.  Harris    -        -  -•73 

Talbot  V.  Lewis          -  -  603 

Tarrant,  Rex  r.          -  -  188 

Taswell,  Harper «.      -  -166 

Tayemor,  Gregory  r.  -  280 

Taylor  ©.  Moseley      -  -  873 

• ,  Walker  v.      -  -  762 

Thateher,  Lawrence  r.  *  669 

Thomas «.  Harries      -  -  616 

,  Rex  V.           .  -  363 

,  Scott  V.         -  -611 

Thompson,  Homan  v.  -717 

,  Jones  r.  -  -  416 

Timothy  v.  Simpson    -  -  499 

Tomltnson,  Rex  r.      •  -  370 

Torrtano ».  Young     -  -      8 

Trimby  r.  Vignier      -  ^    25 

TuflFs,  Gregory  r.      -  -  271 

,  Sims  r.    -        -  -  207 

Tullick,  Rickett «.      -  *    66 

Turner  v.  Pyne          -  -  310 

,  Rex  ©.  .        -  -407 

■■            V.  Robinson    -  -     15 

Tutin,  Whitford  r.     •  -  228 

Underbill,  Reeve  v.  -  -  773 
Upton-on-Sevem,  Rex  v*    -  133 

Venables,    Corporation  of 

London  r.          -        -  196,  n. 

Venafra  r.  Jdinson     -  -    60 

Vignier,  Trimby  r.  -  -  25 
Wait,  Guardians  of  Poor  of 

Bristol ».         .        -  -591 


Walker  «.  Countess  of  Beau- 


champ 

,  Rex  ©.  - 
.  Taylor 


Walkley,  Rex  if. 
Walter,  Pearcy  r. 
Ward,  Rex  r.    - 
Warne,  Atkinson  r. 
Warner  r.  Haines 
Warr  r.  Jolly     - 
Waters,  Rex  r.  - 
Watkins  9.  Morgan 
Watson,  Horner  r. 
— — •  Rex  V. 


662 

-  657 

-  752 
.  176 


-366 
-687 
.  666 
-497 


661 
680 
663 
386 
768 
696 
436 


Watton,  Charlton  v.    - 
Weatherley,  Desbrow  ©. 
Webb,  Rex©.    - 
Westley,  Chubb  v.      - 
Whitaker  9.  Bank  of  England  700 

White,  Cranch  r.        -  -  767 

Whitehouse,  Cooper  v.  -  646 

Whitford  r.  Tutin      -  -  228 

Whittingham,  Smith  v.  -    78 

Wilde  V.  Keep            .  -  236 

Wilkins,  Smith  0.         -  -  180 

Wilks,  Morewood  r.  -  -144 

Williams  0.  Holland    -  -    23 

,  Rex  ©•  -  390,  626 

Wilson,  Doe  d.  Pile  v.  -  301 

Wilton  f>.  Edwards     -  •  677 

Wing,  Doe  d.  Tranter  c.  -  638 

Wingrave  v.  Godmond  •    66 

Wink,  Rex  v.             .  .  397 

Wood  V.  Lane    -        -  -  774 

Woodman,  Brown  r.  -  -  206 

Woods  r.  Pope  •        -  -  782 

Woodward  v.  Ball      -  •  577 

V.  Cotton  -  -  491 

"-  ©.  Lander  -  548 

Wylde,  Rex  9.    -        -  .380 

Yend,  Rex  v.     -        »  •  176 

Young,  Torriano  «•    -  -      8 


CASES 


NISI     PRIUS 


COURT  OF  KING'S  BENCH, 
Adjourned  Siiiings  in  London j  after  Hilary  Term,  1833. 

BEFORE  LORD  CHIEF  JUSTICE  DENMAN. 

1833. 

SwETE,  Esq.,  V.  Fairlie,  Esq./and  Another.  ^    ^    " 

XhE  declaration  stated,  that  the  plaintiff,  on  the  31st  of  A  policy  of  in- 

_,  «r*-      nn         -,  1.       •       1    \-^i   1       x  ^/.    iurance  on  the 

May,  1827,  effected  a  policy  m  the  Glohe  Insurance  Of-  life  of  mother 

fice,  by  which  that  OflGce  undertook,  that,  if  T.  A.,  Esq.,  [hrume'of^th? 

should  die  within  one  year,  they  would  pay  5000/.;  that  '^""^^l^"^'^ 

the  defendants  signed  the  policy,  and  that  it  had  been  health,  is  not 

kept  up  by  annual  payments.     It  then  averred  that  the  oon-commiini. 

plaintiff  was  mtereated  in  the  life  of  T.  A.;  and  that,  while  ^^^on^of  the*" 

the  policy  was  in  force,  to  wit,  in  April,  1830,  T.  A.  died,  feet  of  his  h«v- 

yet  the  defendants  refused  to  pay  the  insurance.     Plea —  before,  been  af- 

.1  I  .  flicted  with  a 

the  general  issue.  dUorder  tend- 

It  appeared,  that,  on  the  30th  of  April,  1827,  the  plain-  jfl  jnf.'j!*" 
tiff^  who  had  contracted  for  the  purchase  of  an  estate  de-  p«ar  that  the 

_  ,.^  *•       1  1.    1  disorder  was  of 

pendant  upon  the  life  of  Mr.  Thomas  Abraham,  applied  to  such  a  character 
the  agent  of  the  Globe  Office,  at  Exeter,  to  effect  an  in-  Se*^£!t7from 
surance  for  5000/.     Two  temporary  insurances  for  four-  *>;^"?  consdous 

*  "^  ^  ^  of  what  had 

teen  days  each  were  made  at  Exeter,  and  in  the  meantime  happened  to 
the  usual  forms  were  forwarded  to  Mr.  Abraham  in  town;  fering  under  it 
9nd,  in  reply  to  the  question  whether  he  was  *'  afflicted 
with  gout,  fits,  asthma,  or  any  other  disorder  tending  to 
VOL.  VI.  B  N.  p. 
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1833.  shorten  human  life,"  he  wrote  as  follows: — "  Neither: 
occasional  indigestion  only. — Thos.  Abraham."  Mr.  Abra- 
ham also  appeared  before  the  directors  at  the  office  in 
London.  He  also  referred  to  Mr.  Vance,  a  surgeon,  Mr. 
George  Long,  and  Mr.  Grindall.  Mr.  Vance  wrote  to  the 
office  as  follows: — '^  I  have  known  Mr.  Abraham  for  the 
last  three  years.  I  have,  on  two  or  three  occasions,  given 
him  a  little  advice  for  slight  gastric  disturbance,  but  I  be- 
lieve him  to  be  a  very  healthy,  strong  man ;  and  I  am  not 
acquainted  with  any  personal  imperfection,  or  with  any 
habits  of  life  which  should  induce  me  to  give  you  any  cau- 
tion as  to  insuring  his  life  at  your  office,"  &c.  It  appear- 
ed that  one  of  the  directors  of  the  Globe  wrote  as  fol- 
lows:— *'  I  know  Mr.  Abraham  very  well,  and  should  con- 
sider him  quite  an  unexceptionable  Ufe."  On  the  part  of 
the  plaintiff,  several  members  of  Mr.  Abraham*s  family, 
several  gentlemen  of  the  bar  who  had  been  his  pupils,  and 
others  who  knew  him  in  practice,  together  with  several  at- 
tomies  who  had  professionally  employed  him,  were  called 
as  witnesses ;  and  from  their  evidence  it  appeared,  that, 
with  the  exception  of  occasional  attacks  of  bile,  and  tem- 
porary depression  of  spirits,  which  they  attributed  to  do- 
mestic circumstances,  Mr.  Abraham,  though  florid  and  ro- 
bust, and  sometimes  exhibiting  symptoms  of  determination 
of  blood  to  the  head,  was,  as  far  as  they  knew,  in  an  ex- 
cellent state  of  general  health  up  to  the  fall  of  the  year 
1827;  and  they  stated,  that,  in  their  opinion,  he  was  in 
good  health,  both  of  body  and  mind,  at  the  time  when  the 
insurance  was  made,  viz.  the  end  of  April  in  that  year. 
About  the  beginning  of  September  in  the  same  year 
he  became  ill,  and  was  disordered  in  mind,  but  he  went 
into  Court  in  the  ensuing  term.  It  appeared,  however, 
from  the  evidence  of  one  of  his  sisters,  that  in  18^,  in 
consequence  of  depression  of  spirits,  he  was  attended  by 
a  medical  man  named  Williams,  who  was  in  partnership 
with  Dr.  Burrows,  and  by  his  advice  Dr.  B.  was  called 
in.     Dr.  B.  recommended  that  he  should  be  removed  from 
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business  to  an  establishment  of  his  in  the  neighbourhood  1833. 
of  London;  but,  on  the  sister's  objecting  to  this,  and  Dr. 
Sutherland,  who  also  saw  him,  not  considering  it  neces- 
sary, he  only  took  lodgings  at  Hampstead,  and  came  to 
town  every  day,  and  attended  to  his  business.  This,  after 
some  short  time,  restored  him  to  health.  Mr.  Vance,  the 
surgeon,  was  also  called  as  a  witness,  and  gave  his  opinion 
of  the  good  state  of  Mr.  Abraham's  health.  He  admitted, 
on  his  cross-examination,  that  if  he  had  known  that  Mr. 
A.,  in  the  year  1823,  had  been  attended  by  Dr.  Suther- 
land, Dr.  Burrows,  and  others  in  that  line  of  practice, 
he  should  have  thought  it  his  duty  to  communicate  the 
UlcI  to  the  office.  But  he  added,  that,  in  his  opinion,  such 
a  circumstance  would  not  prevent  his  being  an  insurable 
Kfe  in  April,  1827,  as  he  should  consider  he  was  then  a 
recovered  man. 

Sir  J.  Searletif  for  the  defendants. — There  was  a  with- 
holding of  facts  material  to  the  risk.  It  appears  from  the 
certificate  of  the  surgeon  at  Ashburton,  that  he  had  at- 
tended Mr.  Abraham  for  a  year,  and  that  his  death 
was  occasioned  by  apoplexy.  Information  should  have 
been  given  to  the  office  of  the  illness  in  1823.  There  is 
no  doubt  that  he  was  thought  a  good  life,  and  that  there 
was  no  fraud.  But  the  non^communication  of  a  fact  im- 
portant to  the  risk  avoids  the  policy.  The  person  who 
effects  an  insurance  on  another's  life  renders  that  other 
his  agent,  and  is  bound  by  his  representations.  Von  Linde- 
nau  y.  Desborough  (a).  The  last  case  is  that  of  Williams 
V.  Dueketi,  tried  in  the  Exchequer  by  Lord  Lyndhurst,  in 
December,  1831.  It  was  an  action  by  one  office  against 
another.  The  policy  was  on  the  life  of  Mr.  Stephenson, 
who  appeared  before  the  directors.  Lord  Lyndhurst  told 
the  jury,  that,  if  they  were  of  opinion  that  the  fact  not 
mentioned  was  material  to  the  risk,  the  defendants  were 

(a)  Ante,  Vol.3,  p. 353. 
b2 
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1833.  entitled  to  the  verdict,  though  the  plaintiffs,  the  other  in- 
surance office,  were  quite  ignorant  of  it.  A  motion  was 
made  in  the  case  for  a  new  trial,  but  a  rule  was  refused. 

Denman,  C.  J. — I  belieye  no  objection  was  made  on 
the  motion  to  Lord  Lyndhurst's  summing  up. 

Sir  J.  Scarlett. — The  jury  inquired  of  Lord  Lyndhurst 
if  they  were  to  be  satisfied  of  concealment.  His  Lord- 
ship, upon  this,  introduced  a  very  correct  distinction.  He 
said  to  the  jury — "  You  use  the  word  concealment.  I  do 
not  choose  to  use  that  word,  as  it  may  import  fraud.  The 
mere  non-communication  of  the  facts,  if  you  are  of  opinion 
that  they  were  material,  will  avoid  the  poUcy.*'  In  the 
present  case,  Mr.  Abraham,  to  whom  I  do  not  impute  any 
fraud,  says  emphatically — "  occasional  indigestion  only.*' 
This  the  healthiest  man  may  have,  and  it  is,  in  fact,  no  dis- 
ease at  all.  But  he  was  subject  to  determination  of  blood 
to  the  head;  and  this  is  a  very  different  thing,  and  ought 
to  have  been  communicated.  Determination  of  blood  to 
the  head  and  apoplexy  are  connected ;  and  as  he  had  one 
fit  so  soon  after  the  policy  as  August,  18^7,  and  eventu- 
ally died  of  apoplexy,  the  determinatiom  of  blood  to  the 
head  was  very  material..  The  delusions,  also,  under  which 
he  laboured,  as  to  the  supposed  falling  off  of  his  business, 
and  as  to  the  conduct  of  the  bench  and  the  bar  towards 
bim,  were  very  material.  If  these  communications  had 
been  made,  would  not  the  company  have  made  further  in- 
quiries, to  see  if  it  would  not  require  a  higher  rate  of  pre- 
mium? and  if  they  would,  then  the  policy  is  void. 

On  the  part  of  the  defendants,  a  person  who  had  been 
clerk  to  Mr.  Abraham  was  called,  and  deposed  to  facts 
which  tended  strongly  to  shew  decided  insanity  for  several 
years;  but,  on  cross-examination,  his  credit  was  very  ma- 
terially shaken.  Dr.  Burrows  was  then  examined,  and 
produced  a  memorandum  which  he  made  respecting  Mr. 
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Abraham,  when  he  attended  hun  in  the  year  18^3.    It         1833. 

contained  the  words  '^  florid  complexion,  prominent  eye, 

confusion  of  ideas,"  &c.     lie  said,  that,  in  his  opinion, 

what  occurred  then  was  material  to  be  communicated  to 

the  Globe  Office,  because,  though  it  was  but  an  incipient 

case  of  insanity,  yet  it  was  attended  with  strong  symptoms 

of  determination  of  blood  to  the  head,  wluch  would  lead 

to  the  conclusion,  that,  if  the  party  did  not  actually  go 

mad,  his  days  would  most  likely  be  shortened  by  apoplexy. 

Several  other  medical  witnesses  gave  their  opinion  that 

the  communication  was  material,,  taking  the  facts  to  be  as 

Dr.  Burrows  had  stated. 

Campbell^  S.  G.,  in  reply. — Mr.  Abraham  himself  went 
before  the  directors,  and  submitted  himself  to  any  inspec- 
tion they  thought  proper.  Mr.  Vance  also  wrote  the  let- 
ter  which  has  been  read,  and  Mr.  Boyce  Combe,  one  of 
the  directors,  another  to  the  same  purport.  This  case 
differs  from  Williams  v,  Ducteii,  as,  in  that  case,  the  per- 
son whose  life  was  insured  was,  at  the  time  of  effecting 
the  policy,  in  a  deplorable  state  of  health ;  but,  in  this  case, 
Mr.  Abraham  was  in  a  perfect  state  of  health  at.the  time. 

DBNiiAtf,  C.  J. — It  will  be  as  well  to  clear  our  way  as 
we  go,  upon  this  point.  I  believe  the  defence  in  Williams 
y.  Duckeii  took  two  grounds:  one  was  the  diseased  state 
of  Mr.  Stephenson,  which  I  think  the  jury  believed;  and 
the  other  was  the  non-communication  of  material  facts. 

Campbellf  S.  G. — I  am  not  aware  of  any  case  which  de- 
cides that  the  mere  non-communication  of  a  fact  by  a 
party  whose  life  is  insured  (being  a  stranger  to  the  party 
effecting  the  insurance)  will  vitiate  the  policy.  The  di- 
rectors might  have  put  any  questions  to  Mr.  Abraham 
when  they  had  him  before  them;  they  had  the  means  pf 
information,  and  the  plaintiff  had  not;  and,  if  they  neg- 
lected to  avail  themselves  of  those  means,  the  loss  n|ust 
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1833.  ^  „ 

fall  upon  them.  But  if  Mr.  Abraham  was,  strictly  speak- 
ing, the  agent  of  the  plaintiff,  what  was  there  that  he 
knew  that  he  has  not  communicated  ?  He  could  not  be 
aware  that  he  had  incipient  insanity  in  1823,  though  Dr. 
Burrows,  from  his  superior  means  of  knowledge,  might 
have  been  aware  of  it;  and  it  does  not  appear  that  Dr. 
Burrows  ever  communicated  it  to  him,  nor  Dr.  Suther- 
land, nor  any  other  person.  Therefore,  supposing  that 
he  had  incipient  insanity  in  1823,  which  I  deny,  he  could 
not  communicate  it,  because  he  did  not  know  it.  As  to 
the  form  of  the  questions,  some  offices  put  them  in  the 
past  tense,  and  inquire  whether  the  party  ever  had  the 
disorders,  &c.  But  the  form  of  this  office  is,  **  if  a/- 
flicted  with  gout,"  &c.  The  only  concealment  or  non- 
communication reUed  on  is  not  that  of  Vance  or  Grindall, 
but  of  Abraham  himself.  To  the  referees  there  is  a  re- 
quest that  they  will  favour  the  directors  with  all  the  in- 
formation in  their  power  respecting  the  state  of  the  party. 
But  the  question  to  the  party  is  only,  ''  if  afflicted  with 
gout,  asthma,  fits,  or  any  other  disorder  which  tends  to 
the  shortening  of  life."  That  must  mean  at  the  time ;  and 
if  so,  where  is  the  concealment?  The  clerk  is  not  to  be 
believed.  If  his  statements  are  true,  Mr.  Abraham  was, 
in  the  years  \82Z,  1823,  and  1824,  in  a  state  of  perfect  in- 
sanity. But  there  were  sufficient  causes,  without  insanity, 
to  account  for  his  anxiety.  All  the  doctors  who  have  been 
called  had  not  seen  him,  but  they  gave  their  evidence 
upon  Dr.  Burrows'  memorandum.  He  says  there  were 
''  florid  complexion,  prominent  eye,  confusion  of  ideas," 
&c.  Dr.  Sutherland  also  was  in  Court,  and  was  not 
called.  The  individual  whose  life  is  to  be  insured,  not  be- 
ing a  medical  man,  has  to  answer  a  different  set  of  ques- 
tions from  those  put  to  the  referees.  The  doctors  only 
say  that  they  would  have  communicated  these  things. 
There  is  no  evidence  of  .what  the  communication  was 
which  Mr.  Abraham  made  when  he  personally  appeared 
before  the  directors.    Why  did  they  not  call  their  actuary, 
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or  some  person  present?  How  can  we  tell  that  the  neces-         1833. 
sary  questions  were  not  asked  by  the  medical  man  who  is 
always  present  on  such  occasions? 

Dbnman,  C.  J.  (in  summing  up). — The  last  argument 
cannot^  in  my  opinion,  be  insisted  on,  viz.  the  supposed 
inquiry  on  the  personal  appearance  of  Mr.  Abraham;  for 
it  seems  to  me,  that  the  whole  question  turns  upon  the 
words — that  if  there  is  any  misrepresentation  of  the  age  or 
state  of  health  of  the  party,  it  shall  vitiate  the  policy, 
llie  question,  therefore,  will  be,  whether  Mr.  Abraham 
made  a  misrepresentation  when  he  answered  to  the  ques- 
tion whether  he  was  a£9icted  with  gout,  &c. — "  Neither: 
occasional  indigestion  only."  We  are  not  trying  a  ques- 
tion of  insanity,  but  insanity  is  brought,  by  a  round  about 
course,  to  bear  upon  the  question  of  physical  malforma- 
tion. It  seems  there  was  sufficient  cause  for  depression 
of  feeling,  without  insanity,  in  the  state  of  Mr.  Abraham's 
domestic  affiurs.  You  have,  in  Dr.  Burrows'  evidence, 
the  direct  testimony  of  an  eye-witness,  and  an  opinion 
founded  upon  that,  as  to  the  materiality  of  the  communica- 
tion. The  other  medical  men  found  their  opinions  upon 
what  Dr.  Burrows  has  stated;  and  if  he  is  quite  correct 
in  his  account,  it  would  be  very  difficult  to  say  that  the 
facts  were  not  material  to  be  communicated.  But  Mr. 
Vance  differs  in  opinion  as  to  their  materiality.  You  will, 
therefore,  have  to  say  whether  the  communication  was  or 
was  not  material.  I  confess  that  I  entertained,  at  first, 
considerable  doubts  whether  a  third  person,  not  having 
any  interest  in  the  immediate  cause,  could,  by  any  misre- 
presentation, injure  the  party  making  the  insurance.  I 
will  not  give  any  opinion  on  that  point  here:  it  may  very 
fitly  be  considered  elsewhere.  But  it  does  not  appear 
that  Mr.  Abraham  was  aware  of  the  facts;  and  thi^  will 
nuse  a  very  important  question  of  law,  if  you  should  think 
that  there  was  a  concealment  of  facts  material  to  be  com- 
municated.    And  therefore,  the  two  questions  which  I 
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1833, .  shall  leave  to  you  will  he— First,  Whether  you  think  Mr. 
Abraham  represented  truly  the  state  of  his  health,  ac- 
cording to  the  question  put  to  him?  and.  Secondly ,  If  he  did 
not,  did  he  know  the  state  of  health  in  which  he  had  been, 
so  as  to  furnish  a  proper  answer  to  that  question? 

The  jury  said  they  thought  that  Mr.  Abraham  was  not 
aware  of  what  had  taken  place,  and  could  not,  therefore, 
communicate  it;  and  they  found  a  verdict  for  the  plaintiff 
—Damages  446^/.  10^. 

Campbell,  8.  6.,  R  Pollock,  K  V.  Richards,  and 
Whateley,  for  the  plaintiff. 

Sir  J.  Scarlett,  Maule,  and  Follett,  for  the  defendants. 

[Attoraies— reeftia/€,  5.  4-  ir.,  and  FrahJUld  4-  Son}. 


Second  Sittings  at  fVestminster,  in  Trinity  Term,  1833. 

BEFORE  MR.  JUSTICE  TAUNTON. 


-Way  29.  ToRRiANo  and  Others  r.  Young, 

If  a  person  has  AsSUMPSIT.— The  declaration  stated,  that,  in  con* 
terms^of  aiease,  sideration  th&t  the  plaintiffs  would  let  a  field,  situate  in 
rftcr'lh/icilS'  the  parish  of  St.  John,  at  Hackney,  to  the  defendant,  the 
is  at  an  end,  he   defendant  undertook  and  promised  to  occupy  it  on  the 

is  bound  by  the  .       ,  .         i  t         m«^     -r     V.-  •       , 

terms  ofit,  ai-  terms  Contained  m  a  lease  granted  to  Mr.  Le  Meauner  by 
b^Si  tot^T    Colonel  Norris.    It  then  went  on  to  aver,  that  that  lease 

effect  is  entered 

into  between 

the  parties;  but  if  he  comes  in  as  an  under-tenant,  before  any  lease  was  granted  to  the  person 

of  whom  he  took  the  premises,  and  that  person  afterwards  take  a  lease,  if  there  is  no  eridenoe 

that  he  knew  of  the  lease,  it  will  be  for  the  Jury  to  say  whether  he  is  not  an  onder-tenant,  and 

not  an  assignee  of  the  lease. 

If  an  asugnee  of  a  lease  commit  waste,  the  landlord  may  sae  him  In  cofenant,  or  in  a  spedal 
action  on  the  case,  but  not  in  assumpsit. 

A  tenant  from  year  to  year  is  not  liable  for  permissive  waste,  and  is  not  liable  to  make  good 
meie  wear  and  tear  of  the  premises. 
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contained  a  covenant  to  repair^  and  to  leave  the  premises 
in  repair.  Breaches — That  the  defendant  did  not  repair, 
and  did  not  leave  the  premises  in  repair.  Plea— -^jreneral 
isstte. 

It  appeared  from  the  evidence  of  Mr.  Bird,  wka  bad 
been  receiver  for  Colcmel  Norris  since  the  year  1805,  that 
Mr.  Le  Mesurier  rented  the  field  of  Colonel  Norris  in 
the  year  1810 ;  and  that,  at  Christmas^  1810,  the  defen« 
dant  took  the  field  of  Mr.  Le  Mesurier^  and  remained 
in  possession  till  the  year  1882.  During  the  whole  of  the 
time  of  the  defendant's  occupation  he  paid  the  rent  to  the 
witness,  as  the  agent  of  Colonel  Norris,  the  amount  of 
rent  payable  from  the  defendant  to  Mr.  Le  Mesurier  her 
ing  exactly  the  same  as  that  payable  by  Mr.  Le  Mesurier 
to  Colonel  Norris.  On  the  part  of  the  pkintifrs,  a  lease 
of  the  field,  from  Colonel  Norris  to  Mr.  Le  Mesurier, 
dated  in  the  year  1811,  for  eighteen  years,  was  put  in. 
This  lease  contained  covenants  to  repair  and  leave  in  re- 
pair, but  it  described  the  field  as  in  the  occupation  of  Mr. 
Le  Mesurier.  There  was  no  evidence  given  to  shew  that 
the  defendant  had  any  knowledge  of  this  lease.  It  was 
proved  that  the  field  had  a  fence,  partly  of  paling  and 
partly  of  quick,  and  that  some  of  the  pales  had  been 
stolen,  and  that  in  some  places  the  quick  was  defective. 
The  witnesses  stated  the  amount  of  the  damage  to  be 
Ifi/.  8#.  2d. 

Barsiow,  for  the  defendant. — ^The  defendant  was 
in  the  occupation  of  this  field  as  tenant  of  Mr.  Le  Me- 
surier, the  latter  being  the  tenant  of  Colonel  Norris; 
and  while  it  was  occupied  in  this  way.  Colonel  Norris 
granted  a  lease  to  Mr.  Le  Mesurier.  However,  the  im- 
portant fact  is  this,  that  the  defendant  never  heard  of  any 
lease,  and  was,  of  course,  ignorant  of  the  whole  of  the  co- 
venants. There  is  nothing  from  which  it  can  be  inferred 
that  he  was  assignee  of  this  lease,  and  the  payment  of  the 
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rent  was  made  by  him  to  Mr.  Bird,  to  avoid  a  circuity 
of  payment,  the  amount  due  from  each  party  being 
the  same.  This  is  not  like  the  case  of  Digby  v.  Atkifh- 
son  {a)y  as  in  that  case  the  defendant  had  been  the  assignee 
of  the  lease.  This  is  not  even  the  case  of  an  under-ten- 
ant coming  in  after  a  lease,  as  the  under-tenant  was  in  pos- 
session, and  the  lease  was  granted  to  his  landlord  in  the 
following  year. 

Mr.  Fox  was  called  as  a  witness  for  the  defendant,  to 
prove  that  he  bad  been  employed  by  the  defendant,  in  the 
year  1838,  or  1829,  to  put  the  premises  into  tenantable 
repair,  and  that  he  did  so. 

DampteVf  for  the  plaintiff. — The  defendant  pdd  rent 
to  the  agent  of  the  superior  landlord. 

Taunton,  J. — Looking  at  this  declaration,  I  find  that 
you  do  not  charge  the  defendant  as  assignee  of  the  lease: 
you  charge  him  as  tenant  from  year  to  year;  and  that  be* 
ing  so,  you  cannot  make  him  liable  for  any  repairs  during 
the  lease.  Still,  if  he  held  under  the  terms  of  the  lease, 
he  would  be  liable  for  what  occurred  between  the  end  of 
the  lease  and  the  year  1832. 

Dampier. — I  charge  the  defendant  with  holding  over 
on  the  terms  of  the  lease,  one  of  which  is  to  leave  the  pre- 
mises in  repair. 

(a)  4  Camp.  275.  lo  that  case  of  the  new  tenancy,  he  is  pre« 
it  was  held,  that  if,  after  the  ex-  sumed  to  hold  under  the  cove- 
piration  of  a  written  lease  con-  nanu  of  the  former  lease,  as  far 
taining  a  covenant  by  the  tenant  as  they  are  applicable  to  his  new 
to  keep  the  premises  in  repur,  he  situation;  and,  if  the  premises 
verbally  agrees  to  hold  over,  pay-  are  afterwards  burnt  down  by  ac- 
ing  an  additional  rent,  nothing  cidental  fire,  he  is  bound  to  re- 
more  being  expressed  between  build  them, 
the  parties  respecting  the  terms 
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Taunton^  J. — He  is  only  liable  for  what  occurred  after 
the  end  of  the  term. 

Dampier. — I  submit,  that  if  a  tenant  take  premises,  and 
agree  to  leave  them  in  repair,  he  will  be  bound  to  do  so, 
though  they  were  out  of  repair  when  he  came  to  them. 

Taunton,  J. — ^In  the  case  oi Kinlyside  t.  Thomton{a)f 
Lord  Chief  Justice  de  Grey  says — "  Tenant  for  years 
commits  waste,  and  delivers  up  the  place  wasted  to  the 
landlord.  Had  there  been  no  deed  of  covenant,  the  ac- 
tion of  waste,  or  case  in  nature  of  waste,  would  have  lain. 
Because  the  landlord,  by  the  special  covenant,  acquires  a 
new  remedy,  does  he  therefore  lose  his  old?"  And  in  the 
same  case  Mr.  Justice  Blackstone  says — *'  Action  of 
waste  lies  against  tenants  for  years,  after  the  term  is  ex- 
pired, only  the  writ  must  be  in  the  tenuity  and  not  in  the 
ienetr  The  plaintiff's  remedy  would  be  in  assumpsit  for 
the  latter  part  of  the  claim,  and  in  covenant  for  the  non- 
repair during  the  lease.  Indeed,  thei:^  might  be  a  special 
action  on  the  case,  for  the  non-repair  during  the  lease,  but 
not  an  action  of  assumpsit. 

Dampier f  for  the  plaintiff,  replied. 

Taunton,  J.,  (in  summing  up). — This  is  an  action  for 
the  non-repair  of  the  fences  of  a  field,  from  the  year  1829 
to  the  year  1832;  and,  in  my  opinion,  the  only  question  for 
your  consideration  is,  under  what  terms  the  defendant  held 
the  premises.  If  he  held  the  premises  under  the  terms 
contained  in  the  lease,  while  the  lease  was  in  existence,  he, 
as  his  possession  continued  afterwards,  would  be  liable  to 
the  same  terms  and  conditions  as  were  contained  in  the 
lease.  If  a  person  has  held  under  the  terms  of  a  lease  and 
holds  over  after  the  lease  is  at  an  end,  he  is  bound  by  the 

(a)  2SirW.BLllll. 
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1953,  terms  of  it»  although  no  new  bargain  to  that  eflSsct  is  en- 
tered into  between  the  parties.  But,  if  you  are  of  opinion 
that  Mr.  Young  never  held  as  assignee  of  this  lease — if  you 
believe  that  he  came  in  las  under-tenant  of  Mr.  Le  Mesu- 
rier^,  and  never  entered  into  any  contract,  express  or  ini-. 
plied,  with  the  superior  landlord— he  must  not  be  conside^^ 
ed  as  assignee  of  the  lease,  but  merely  as  a  tenant  from 
year  to  year.  I  agree  with  the  learned  counsel  for  the 
plaintiff,  that,  if  a  party  comes  in  when  there  is  a  lease,  it 
is  prima  facie  evidence  that  he  comes  in  under  it.  There- 
fore, if  Mr.  Young  had  come  in  c^ier  this  lease  had  been 
granted  to  Mr.  Le  Meaurier,  and  had  paid  rent  to  the  su- 
perior landlord,  he  might  well  have  been  considered  aa  as- 
signee of  the  lease;  but  the  doubt,  if  any  there  be,  and 
that  I  shall  leave  to  you,  is,  whether  as  Mr.  Young  waain 
possession  before  the  lease  was  granted,  hia  holding  could 
have  any  thing  to  do  with  the  lease.  Mr. Young  has  paid 
the  rent  reserved  by  the  lease  to  the  agent  of  the  superior 
landlord.  That,  taken  by  itself,  would  be  a  strong  fact  to 
shew,  that  he  held  under  the  lease ;  but  still  it  might  be 
to  avoid  a  circuity  of  payment.  You  will,  therefore,  say, 
whether  the  defendant  held  as  assignee  of  the  lease,  or  as 
tenant  from  year  to  year.  In  the  former  case  the  plaintiff 
would  be  entitled  to  recover;  but  if  Mr. Young  was  merely 
a  tenant  from  year  to  year,  he  would  not  be  liable,  as  this  is 
merely  permissive  waste;  and  a  tenant  frgm  year  to  year 
is  not  liable  to  make  good  such  damage  as  has  been  proved 
in  this  case^  and  he  is  not  liable  for  the  mere  wear  and  tear 
of  the  premises  (a) ;  indeed  it  can  hardly  be  o^pected*  that, 
even  under  a  covenant  to  repair,  a  tenant  would  put  up  a 
new  fence,  as  even  in  that  case  he  would  only  be  liable  to 
keep  the  fences  in  sufficient  repair.  The  witnesses  B{^%e 
the  amount  of  the  dilapidations  to  be  151,  Ss,  2d. ;  which 
probably  must  all  have  occurred  since  the  year  1829, 
as  Mr.  Fox  states  that  he,  about  that  tiine,  put  the  pre- 

(«)  See  the  case  of  Auworth  v.  Johnson,  aate.  Vol.  6,  p.  339. 
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raises  in  repair.  If  Mr.  Young  during  the  lease  held  the 
premises  as  assignee  of  the  lease,  the  plaintiffs  wQl  be  enti- 
tled to  recover  this  sum  of  15/.  8s.  2d. ;  but  if  he  was  only 
tenant  from  year  to  year»  as  thb  is  only  permissive  waste^ 
he  will  not  be  liable  at  all. 

Verdict  for  the  defendant. 

Dampier  and  RawUnsony  for  the  plaintiffs. 
Barsiowthx  the  defendant. 

[Attorniea — Dampier,  aud  WUkz  Sf  Minilhorpe,'] 


Dampier  afterwards  applied  to  the  Court  for  a  new  trial, 
but  the  Court  refused  a  rule. 


June  15/A. 


Adjourned  Sittings  at  Westminster^  after  Trinity  Term, 

1833. 

BEFORE  LORD  CHIEF  JUSTICE  DENMAN. 


Howard,  Gent,  one  &c.  r.  Bartolozzi. 
JM.ONEY  lent.     Pleas-^1«/,  general  issue;  itnd,  the  in-  if  a  party  who 

1^11.,.  takes  the  bene- 

advent  debtors  act.  fitoftheimoi- 

The  plaintiff's  case  was  admitted;  but  the  plea  of  the  I^^iJl^S^a 

insolvent  debtors*  act  became  immaterial,  because,  althouirh  ^y  >>»  attorney 

®      to  omit  out  of 

the  defendant  had  taken  the  benefit  of  the  insolvent  debt-  his  schedule  a 
ors'  act  after  the  time  of  the  plaintiff's  debt  accruing,  the  hfm  to^the  a™ 
plamtiff's  debt  was  not  mcluded  in  the  defendant's  schedule,  ^^^^^^J 
which  was  filed  in  the  insolvent  debtors'  court.  »ent  the  debt 

is  omitted  out  of 
the  schedule, 

Kdly,  for  the  defendant,  opened,  that  the  plaintiff  had  ^*^i|X?. 
been  the  attorney  of  the  defendant;  and  that,  besides  act-  wards  recover 

,     1    ,  1       ,        •  .  '^^  <*•*»*  ^'*>"* 

mg  as  her  attorney,  he  had  lent  ner  the  amount  m  ques-  the  party  in  an 

action. 
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1833.  ^^^'  '^^^  ^^^^  ^^^  defendant,  being  obliged  to  take  the 

^ — V— '  benefit  of  the  insolvent  debtors'  act,  employed  the  plamtiff 

9.  to  prepare  her  schedule,  and  that  he  fraudulently  omitted 

Bartolozii.  ^  include  his  own  debt  in  the  schedule. 

The  schedule  was  produced,  and  the  debt  now  claimed 
by  the  plaintiff  was  not  specified.  It  appeared  that  the 
schedule  of  the  defendant,  MissBartolozzi,  had  been  pre- 
pared in  the  plaintiff's  office,  but  that  the  plaintiflT  was  not 
her  attorney  in  the  insolvent  debtors'  court,  he  not  being 
an  attorney  of  that  court.  And  it  was  stated  by  one  of 
the  witnesses  for  the  defence,  that  he  heard  the  defendant 
ask  the  plaintiff^  to  be  sure  to  include  all  her  debts  in  her 
schedule,  and  not  to  omit  any. 

Campbell,  S.  G.,  in  reply,  left  it  to  the  jury  on  the  credit 
of  the  last-mentioned  witness ;  and  submitted  that  it  was 
quite  manifest  that  the  reason  why  this  claim  of  the  plain- 
tiff^ was  not  included  in  the  schedule  was,  that  Miss  Bar- 
tolozzi  had  desired  him  to  omit  it,  because  she  intended  to 
pay  him  in  full,  as  it  was  for  cash  actually  lent  to  accom- 
modate her,  and  upon  which  in  no  event  could  the  plain- 
tiff gain  any  profit  or  advantage. 

Denman,  C.J.,  (in  summing  up).— The  question  is, 
whether  the  plaintiff  induced  the  defendant  to  leave  his 
debt  out  of  her  schedule;  for,  if  he  did  so,  he  cannot  af- 
terwards sue  her  for  it  in  a  court  of  law.  That  is  the  law 
of  the  case;  and  I  wish  the  gentlemen  on  both  sides  to  at- 
tend to  it  as  I  lay  it  down.  The  fact  that  the  plaintiff  did 
so  induce  the  defendant  to  omit  the  debt  out  of  the  sche- 
dule, is  a  fact  to  be  made  out  to  your  satisfaction  by  the 
defendant;  and  it  is  for  you  to  decide  upon  the  evidence 
before  you,  whether  it  was  by  the  procurement  of  the 
plaintiff  that  this  debt  was  left  out  of  the  defendant's  sche- 
dule.   If  you  think  that  it  was,  the  defendant  is  entitled 
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to  your  verdict;  and  this  is  a  question  entirely  for  your 
consideration. 

Verdict  for  the  defendant. 


Campbell,  S.  G.,  and  Folleit,  for  the  plaintiff. 
Kelly  and  W.  H.  Watson,  for  the  defendant. 
[Attornies — Howard^  and  /.  if  H.  Lowe  4"  Co.'] 


Bartolozzi. 


Turner  v.  Robinsons  and  Sanford.  June29th. 

A.SSTJMPSIT  for  wages.     Plea— general  issue.    The  if  a  yearly  i 
plaintiff  claimed  37/.  as  wages«  due  to  him  from  the  month  ^"^y^if! 
of  January.  1831^  to  the  month  of  June  in  the  same  year,    ^r  before  the 

•^  ''  year  expires,  for 

It  appeared  from  the  evidence  of  a  young  man  named  such  misconduct 
Evans,  that  the  plaintiff  entered  the  service  of  Messrs.  hL  dlim^M 
Robinson,  who  were  silk-manufacturers,  on  the  1  st  of  *t  "^^JJ"!!  II 

'  '  not  entitled  to 

January,  18S0;  and  that,  in  the  year  1831,  Mr.  Sanford,  any  wages  for 
the  other  defendant,  joined  the  firm,  and  the  plaintiff  which  he  serred. 
thereupon  became  the  servant  of  the  three  defendants;  and 
from  the  month  of  January,  1831,  the  plaintiff  was  em- 
ployed in  a  different  way  from  that  in  which  he  had  been 
employed  before.  It  further  appeared,  that  the  plaintiff 
was  dismissed  by  the  defendants  in  the  month  of  June, 
1831.  The  plaintiff  claimed  his  wages  against  the  three 
defendants  from  the  month  of  January,  1831,  to  the  month 
of  June  in  the  same  year.  It  further  appeared,  from  the 
cross-examination  of  Mr.  Evans,  that  he  was  in  the  manu- 
factory of  the  defendants,  in  the  nature  of  an  apprentice, 
to  learn  the  business,  and  that  he  was  to  serve  for  four 
years;  two  years  and  a  half  of  which  had  expired,  when, 
in  consequence  of  the  advice  of  the  plaintiff,  he,  on  the  8th 
of  June,  1831,  lef);  the  service  of  the  defendants  to  go 
to  America:  and  this  witness  further  said,  in  his  cross-ex- 
amination, "  the  plaintiff  procured  the  necessary  things  for 
me  to  go  away.     He  helped  me  to  go;  and  he  told  me  to 
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.VB33.  h^'P  or^^elf  to  my  wages  out  of  the  till  when  I  rail 
away.** 

In  ithe  course  of  tfae'Cause  it  was  mentioned  by  the  coun- 
sel on  both  sides,  and  by  the  Lord  Chief  Justice,  that  the 
defendants  had  brought  an  action  against  the  plainti£P  for 
seducing  Mr.  Evans  from  their  service^  and  had  obtained 
a  verdict  for  40«.  damages. 

The  witness  Evans,  in  answer  to  a  question  put  by  F. 
Pollock,  for  the  defendants,  stated,  that  the  plaintiff  had 
told  him  that  he,  the  plaintiff,  was  to  have  80/.  a  year. 

F.  Pollock,  for  the  defendants,  submitted  that  the  plain- 
tiff must  be  nonsuited.  The  plaintiff  being  a  yearly  ser- 
vant, and  being  rightfully  dismissed  from  the  service  be- 
fore the  year  had  expired,  he  was  not  entitled  to  any  wages 
at.  all.  :He  cited  the  cases  of  Spain  v.  Arnoi  (a),  and  Pa- 
gam- v.  Gandolf{b). 

DfiNMAN,  C.  J. — I  do  not  understand  that  the  dismissal 
of  the  plaintiff  is  objected  to  as  being  improper,  as  he 
only  claims  wages  for  the  time  during  which  he  actually 
served. 

F.  Pollock. — I  submit,  that,  as  the  plain  tiff  was  worse  than 
a  useless  servant,  he  is  not  entitled  to  any  wages  at  all. 
This  appears  from  the  cases  of  Huttman  v.  Boulnois  (c), 
Beeston  v.  Collier  (rf),  Alkin  v.  Acion  {e),  CaUo  v.  Brounc- 
ker  (/),  and  Brown  v.  Crojt  (g).     I  take  it  to  be  clear, 

(a)  2  Stark.  256.  March,  1828.    The  pluntiff  was 

(6)  AniCf  Vol.  2, 370.  a  shopman  and  sued  for  four  quar- 

(c)  Id.  610.  ten'  wages.    It  was  proved  that 

(d)  Id.  607.  the  defendant  was  a  silversmith, 
(f)  Ante,  Vol.  4,  208.  and  that  the  plaintiff,  while  in  his 

•(/)Id.  618.  service  as  a  shopman,  had  em- 

(p)  A  MS.  case,  cited  by  Mr.  bezzled  silver  spoons,    and  also 

Chitty  in  Ids  work  on  the  General  money  he  had  received   for  his 

Practice  of  the  Law,  p.  81.    This  master;  Lord  Tenterden,  C.  J., 

case  was  tried  before  Lord  Ten-  ruled,  that  if  a  servant  habitually 

lerden,   G.  J.,   at  Guildhall,  in  embezzled  his  master's  property, 
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that  a  hiring  at  a  yearly  salary  is  primd  facie  evidence  of 
a  yearly  hiring,  and  that  a  dismissal  for  a  due  reason 
within  the  year  disentitles  the  servant  to  wages.  Suppose 
a  servant  destroyed  one  of  his  master's  horses,  the  master 
may  sue  him  for  damages,  which  he  would  be  unable  to  pay. 
But  still,  as  I  submit,  if  he  was  dismissed  for  his  mis- 
conduct, he  could  not  bring  an  action  against  his  master 
for  his  wages. 

Denman,  C.  J. — Upon  the  authorities  cited,  I  feel  bound 
to  nonsuit  the  plaintiff;  but,  as  there  is  no  disputed  fact, 
I  shall  give  the  plaintiff's  counsel  leave  to  move  to  enter 
a  verdict  for  the  plaintiff  for  37/.  However,  my  opinion  is, 
that  the  contract  is  entire. 

Nonsuit,  with  leave  to  move  to  enter  a  ver- 
dict for  the  plaintiff  for  37/. 

LaWf  CoUman,  and  Ball^  for  the  plaintiff. 
F.  Pollock  and  Carrington,  for  the  defendants. 
[Attornies— Harmer  Sf  Co,,  and  E.  CoU.^ 


In  the  ensuing  term.  Law  moved,  in  pursuance  of  the 
leave  given,  to  enter  a  verdict  for  the  plaintiff,  but  the 
Court  refused  a  rule. 

the  amount  embezzled  is  wholly  said :  ''  With  regard  to  the  corn- 
immaterial;  and,  although  the  mon  case  of  a  hired  servant,  such 
airear  of  wages  sought  to  be  re-  a  servant,  though  hired  in  a  gene- 
covered  may  exceed  the  amount  nd  way,  is  considered  to  be  hired 
embezzled,  the  servant  is  not  en-  with  reference  to  the  general  un- 
titled to  any  thing.  derstanding  upon  the  subject,  that 

In  the  caae  of  Cutler  v.  Powell,  the  servant  shall  be  entitled  to  his 

6  T.  R.  320,  it  was  held,  that  if  a  wages  for   the  time  he  serves, 

mate,  hired  for  a  voyage,  take  a  though  he  do  not  continue  in  the 

promissory  note  from  his  employ-  service  during  the  whole  year.  So, 

er  for  a  certain  sum,  provided  he  if  the  plaintiff  in  this  case  could 

proceed,  continue,  and  do  his  duty  have  proved  any  usage  that  persons 

on  board  for  the  voyage,  and  be-  in  the  situation  of  this  mate  are 

fofe  the  arrival  of  the  ship  he  dies,  entitled  to  wages  in  proportion  to 

no  wages  can  be  claimed  either  on  the  time  they  served,  theplain- 

the  contract,  or  on  a  qtutntum  me-  tiff  might  have  recovered  accord. 

nut.    But  Mr.  Justice  Laivrence  ing  to  that  usage." 

▼OL.  VI.  C                                                 N.  P. 


Turner 

9. 

Robinson. 


CASES  AT  NISI  PRIUS, 

BEFORE   MR.  JUSTICE  LITTLEDALE^ 

( Who  sat  for  the  Lord  Chief  Justice.) 


My  \oth,  Morrison  and  Gray  v.  Buchanan. 

It  is  the  regular    X  ROVER  for  a  bill  of  exchange,  made  in  Van  Die- 

and  usual  course  >    t       j 

of  business  in        ™en  8  L.ancl. 

t^JUMctitns  to  ®"  ^^^  ^^^  ^^  ^^^  plaintiffs,  a  clerk  of  Messrs.  Morri- 
deliver  out  a  bill  son  &  Co.,  who  Were  the  London  correspondents  of  the 
for  acceptance,  plaintiffs,  who  Carried  on  business  in  Dublin,  was  called  as 
whrmentions  ^  Witness.  He  stated,  that,  on  the  26th  of  April,  1832,  a 
the  amount,  and  bifl^  drawn  by  the  plaintiffs  on  the  defendant,  was  left  with 

describes  any  .-.iTi«.ii«%i 

private  mark  or  hun;  that  he  put  his  own  uutials,  K.  S.,  in  the  left-hand 
an^iAhe^cierk  comer,  and  gave  it  to  the  out-door  clerk,  with  directions 
of  the  party        |.q  leave  it  for  acceptance.     On  his  cross-examination  he 

leavmg  it  by  his  ^ 

conduct  enables  said,  that,  on  the  following  day,  the  27th,  at  five  in  the  af- 

cover  the  mark'  tcrnoon,  he  asked  the  out-door  clerk  for  the  bill,  but  he 

wnse^en'^'of  ^*^  ^^'  S^*  1^'     That  he  knew  that  an  offer  was  made  by 

which  the  biu  la  the  defendant  to  pay  the  amount,  if  the  London  corre- 

delivered  out  to  _  ^  ,         J  .     .,«  ii.     ,  .*.    i  .  -  i 

him,  the  party  spoudeuts  of  the  plamtitfs  would  indemnify  him  agamst  the 
maintfin  trover^  conscqucnces ;  but  they  refused  upon  principle  to  indemnify 
for  the  biU  jjjn,  against  what  they  considered  to  be  the  effects  of  his 

against  the  party  ®  .      i     i  , 

who  so  delivered  own  neghgence,  particularly  as  they  were  not  parties  to 
the  bill.  He  added,  that  the  bill  was  indorsed  in  blank 
by  the  plaintiff.  Gray,  because  he  did  not  know  to  whom 
it  was  to  be  appropriated. 

The  out-door  clerk  was  then  called,  and  stated  that  he 
received  the  bill  about  two  or  three  oclock  on  the  26th  of 
April,  and  left  it  at  the  defendant's  counting-house  about 
half- past  four  that  day;  that  he  did  not  call  for  it  again  till 
the  afternoon  of  the  2Sth,  which  was  a  Saturday,  when  he 
was  told  by  a  clerk  in  the  defendant's  counting-house  that 
he  could  not  find  such  a  bill ;  but,  as  the  defendant  might 
have  it  among  his  papers,  he  had  better  look  in  again* 
That  in  consequence  he  called  on  Monday  the  30th,  when 
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the  same  clerk  Cold  him  that  the  bill  had  been  given  out  1333 
on  the  Saturday  morning,  by  a  person  who  was  not  then 
within.  On  his  cross-examination  he  admitted  that  he  was 
in  the  habit  of  going  to  a  public-house  to  spend  the  even- 
ing. A  letter,  written  by  the  defendant  on  the  3rd  of  May, 
was  put  in  and  read ;  it  stated  that  the  bill  was  duly  ac- 
cepted and  delivered  out  by  one  of  his  clerks,  on  Friday, 
the  26th  (a)  of  April,  to  a  person  who  gave  the  particulars. 
A  demand  of  the  bill  was  proved  to  have  been  left  at  the 
defendant's  counting-house  on  the  17th  of  October,  and 
the  person  who  left  it,  on  calling  the  next  day,  was  told,  by 
the  defendant  himself,  that  he  had  given  the  bill  out  to  a 
person  who  described  it.  A  book  of  the  plaintiffs*  liOn- 
don  correspondents  was  called  for,  and  on  its  production 
an  entry  was  referred  to,  signed  by  the  out-door  clerk,  by 
which  it  appeared,  that,  under  the  date  of  the  f^dth  of  April, 
three  bills,  of  which  the  bill  in  question  was  the  last  enter- 
ed, were  delivered  out  on  that  day,  and  not  on  the  26th. 
A  letter  was  also  read,  in  which  the  25th  was  mentioned 
as  the  day. 

On  the  part  of  the  defendant,  two  of  his  clerks  were 
called  aa  witnesses;  and  from  their  evidence  it  appeared 
that  bills  for  acceptance  were  put  into  a  box  without  the 
persons  leaving  them  being  seen.  That  the  person  call- 
ing for  a  bill  generally  mentioned  the  amount,  and  was 
then  asked  if  he  had  any  mark  or  number ;  and  if  he 
gave  the  right  mark  or  number,  the  bill  was  given  out. 
That  the  bill  in  question  was  found  in  the  bill  box  on 
the  26th  of  April,  and  was  accepted  by  the  defendant 
on  the  morning  of  the  27th.  It  was  then  put  in  a  chest 
in  the  usual  place.  That  between  twelve  and  two  of 
the  same  day,  a  person  came  and  asked  for  the  bill,  men- 
tioning the  amount  and  giving  the  right  mark,  upon  which 
it  waa  given  to  him.  That  afterwards,  about  four  o'clock, 
the  out-door  clerk  of  the  plaintiffs'  correspondents  came 

(a)  This  WM  a  mistake,  the  26th  was  Thursday. 
c2 
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1833.  and  asked  for  the  bill,  and  was  told  that  it  had  been  given 
out.  He  said,  he  thought  it  was  impossible,  as  nobody 
knew  of  it  but  himself  and  their  head  clerk,  but  he  would 
inquire  about  it.  On  his  being  asked  why  he  did  not  come 
earlier,  he  said  that  he  had  forgotten  it. 

Mr.  Stone,  one  of  the  partners  in  the  house  of  Marten, 
Stone  &  Co.,  bankers,  proved  that  it  was  the  usual  and 
regular  course  of  business  to  give  out  a  bill  to  a  person 
who  mentioned  the  amount,  and  the  mark  or  number. 

[Several  of  the  jury,  which  was  special,  said,  that  they 
knew  that  to  be  the  universal  rule.] 

On  the  cross-examination  of  Mr.  Stone,  he  said:  *'  It  is 
for  the  convenience  of  the  acceptor  to  leave  the  bill,  that 
he  may  refer  to  the  advices.  We  have  no  box  for  bills  in 
our  house."  On  his  re-examination,  he  said:  *'  If  one 
person  brought  the  bill,  and  another  called  the  next  day 
and  described  the  mark  or  number,  he  would  certainly  have 
the  bill.  It  is  for  mutual  accommodation  that  a  bill  is  left, 
as  the  party  bringing  it  might  be  kept  the  whole  day  while  * 
reference  was  made  to  advices  and  entries.'* 

Sir  J.  Scarlett,  for  the  defendant. — If  the  out-door  clerk 
had  the  bill  on  the  25th,  and  did  not  leave  it  for  accept- 
ance till  the  2Gth,  that  is  negligence  on  the  part  of  the 
plaintiiFs.  Clerks  cannot  remember  the  faces  of  all  per- 
sons who  bring  bills.  It  is  a  curious  fact,  if  the  bill  is  not 
in  the  hand  of  some  friend  of  the  out-door  clerk,  that 
it  has  never  been  presented.  The  defendant  could  not  do 
otherwise  than  give  the  bill  to  any  person  who  mentioned 
the  private  mark.  If  there  was  negligence  in  the  clerk  who 
left  the  bill,  then  the  defendant  is  entitled  to  the  verdict; 
and,  if  there  was  not  negligence  on  either  side,  then,  in 
point  of  law,  the  defendant  offered  to  do  all  that  was  pro- 
per, viz.  to  pay  on  an  indemnity.  As  to  inland  bills,  the 
Stat.  9  &  10  Will.  3,  c.l7(«),  provides,  that  if  such  a  bill 

(a)  Sect.  3  enacts,  'Ubatif  aDyia-      the  time  limited  for  its  payment, 
land  bill  be  lost  or  roiscarry  within     the  drawer  shall,  on  security  given 
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is  losty  the  party  is  entitled  to  a  renewal  on  giving  an  in- 
demnity. And  this  is  reasonable  as  to  foreign  bills  also. 
The  out-door  clerk  by  keeping  the  bill,  instead  of  pre- 
senting it  at  once,  enabled  some  person  to  discover  the 
private  marky  and  thereby  also  enabled  that  person  to  ob- 
tain possession  of  the  bill. 

Hoggins  J  for  the  plaintiffs. — Leaving  the  bill  is  an  ac- 
commodation to  the  drawee.  A  person  has  a  right  to  say, 
"  Here  is  a  bill,  will  you  accept  it  or  not  ?"  With  respect 
to  the  date  of  the  ^«5th,  as  there  are  three  bills  in  the  en- 
try, a  date  may  have  been  omitted  between  the  other  two 
and  this.  The  clerks  swear  that  it  was  the  SGth,  and  the 
defendant  has  proved  that  it  was  called  for  on  the  27th; 
and  if  so,  it  is  clear  there  was  no  negligence  on  the  part  of 
the  plaintiffs.  Unless  there  has  been  such  negligence  on 
the  part  of  the  plaintiffs  as  to  cause  the  loss  of  the  bill,  they 
are  entitled  to  recover.  As  to  the  indemnity,  there  was 
no  offer  to  pay  on  an  indemnity  by  the  plaintiffs,  but  only 
on  an  indemnity  by  the  London  house,  who  were  only 
agents.  If  there  was  no  negligence  on  either  side,  then 
the  plaintiffs  have  a  right  to  recover,  as  the  bill  was  their 
property,  and  has  not  been  delivered  to  them. 

LiTTLEDALE,  J.  (in  Summing  up). — The  questions  for 
you  will  he^Jirst,  whether  there  was  any  negligence  on  the 
part  of  the  plaintiffs  in  their  conduct  with  respect  to  the 
bill ;  and,  secondly ^  whether  there  was  negligence  on  the 
part  of  the  defendant.  If  you  are  of  opinion  that  there 
was  negligence  on  the  part  of  the  plaintiffs,  then  they  will 
not  be  entitled  to  recover ;  but,  if  the  negligence  was  on  the 
part  of  the  defendant,  then  the  plaintiffs  will  be  entitled  to 

upon  request  to  indemnify  him  if  would  comprehend  indorsements 

such  bill  shall  be  found  again,  give  also ;  and  that  the  3  &  4  Anne,  c. 

another  biU  of  the  same  tenor  as  9,  which  gives  the  like  remedies 

the  first."    Upon  this  section  Mr.  upon  notes  as  were  then  in  ubc  on 

Baron  Bayley  observes,  (Bills  of  inland  bills,  would  extend  it  to 

Exchange,  p.  107),  ''  It  should  notes." 
seem  that  the  equity  of  this  statute 


Morrison 

o. 
Buchanan. 
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1833.         the  verdict.     If  there  was  not  any  negligence  on  the  part  of 
^     """"^      either  plaintiffs  or  defendant,  then  the  matter  may  be  re- 

MORRISON 

V.  served  for  further  consideration,  as  it  is  admitted  to  be  a 

Buchanan,  ^jo^btful  point  of  law.  As  to  the  first  pouit,  you  will  con- 
sider whether  the  plaintiffs'  witnesses  were  the  cause  of 
the  finding  out  of  the  private  mark.  It  is  suggested  that 
if  the  bill  was  given  to  the  out-door  clerk  on  the  SSth,  and 
he  did  not  present  it  till  the  26th,  he  might  have  shewn  it 
at  the  public-house.  If  be  by  his  improper  act  enabled  a 
person  to  ascertain  the  private  mark,  and  thereby  to  pro- 
cure the  bill  to  be  delivered  out  according  to  the  usual 
course  of  business,  then  it  will  be  for  you  to  say  whether 
you  do  or  do  not  consider  that  as  negligence.  The  ques- 
tion as  to  the  defendant  is,  has  he  been  guilty  of  that  kind 
of  negligence  which  amounts  to  a  conversion  of  the  bill? 
It  was  supposed  at  first  that  the  plaintiffs*  clerk  waited  a 
day  too  long,  not  calling  for  the  bill  till  the  next  day  but 
one.  That,  however,  turned  out  otherwise.  But  if  it 
had  been  so,  it  would  not  have  made  any  difference,  as  it 
seems  that  the  mischief  was  done  by  the  delivery  out  of 
the  bill  on  the  morning  of  the  next  day.  You  will  consi- 
der, Jirst,  whether  there  was  negligence  on  the  part 
of  the  plaintiffs ;  and  if  you  think  there  was,  you  will  find 
for  the  defendant.  You  will  consider,  secondly,  whether 
there  was  negligence  on  the  part  of  the  defendant ;  and  if 
you  think  there  was,  you  will  find  for  the  plaintiffs.  If 
you  think  that  there  was  not  any  negligence  on  the  part  of 
either,  then  you  will  find  your  verdict  for  the  plaintiffs, 
subject  to  a  case  for  the  opinion  of  the  Court. 

The  Jury  said  they  found  negligence  in  the  plaintiffs  on 
the  part  of  the  out-door  clerk,  and  that  the  defendant  had 
used  all  due  caution,  and  therefore  gave  a 

Verdict  for  the  defendant. 

Hoggins,  for  the  plaintiffs. 

Sir  J.  Scarlett  and  R.  V.  Richards,  for  the  defendant. 
[Attomies— D^.H.iliAifri^,  and  N.  4-  M.  Clayton]. 


EASTER  TERM,  3  WILL.  IV.—C.  P. 


its 


1833. 


COURT  OF  COMMON  PLEAS. 
First  Sitting  in  London^  in  Easter  Term,  1833. 

BEFORE  MR.  JUSTICE  BOSANQUBT. 


Williams  v.  Holland. 

f^ASE  for  driving  a  chaise  against  the  plainti£P  s  cart^ 
and  overturning  it,  and  injuring  the  plaintiff  *s  son  and  ser- 
vant who  was  driving  it.  One  of  the  witnesses  attributed 
the  injury  to  the  carelessness  of  the  defendant. 

Bompas,  Serjt,  for  the  defendant,  submitted  that  the 
form  of  action  should  have  been  trespass,  and  not  case. 
He  cited  Leame  v.  Bray  (a),  Day  v.  Edwards  (b),  and 
SheUrick  v.  Abery  (c). 

Ludlow^  Serjt.,  for  the  plaintiff,  referred  to  Branscomb 
v.  Bridges  {d),  Hall  v.Pickardie)^  and  Moreton  v.  Har- 
dern{f). 


(a)  3  East,  593,  and  5  Esp.  18. 
According  to  that  case  the  distinc- 
tion is,  that  where  the  injury  is  im- 
mediate  from  an  act  of  force  done 
by  the  defendant,  the  remedy  is  in 
trespass;  where  the  injury  is  only 
consequential  to  an  act  before 
done,  then  it  is  in  case. 

(6)  5  T.  R.  648.  The  decision 
in  that  case  was,  that  a  pluntiff 
cannot  declare  in  case  for  so  fu- 
rioosly  driving  a  cart,  that,  by  the 
improperconductof  the  defendant, 
it  was  driven  with  great  force  a- 
gainst  the  plaintiff's  carriage,  per 
quod  the  loss  happened,  the  pro- 
per remedy  being  trespass  vi  et 
armis. 

(c)  1  Esp.  56.  That  case  decid- 
ed, that  trespass  vi  et  armis  was 
the  proper  remedy  for  kilting  the 


plaintiff  *6  horse,  though  the  injury 
arose  from  negligence. 

(d)  1  Bam.  &  Cres.  145,  and  2 
Dowl.  &  R.  256.  According  to  the 
decision  there,  case  is  the  proper 
remedy  for  an  excessive  distress  for 
rent,  though  the  rent  was  tendered 
to  the  landlord  before  the  distress 
was  levied,  (which  would  make  the 
person  putting  it  in  a  trespasser), 
as  the  plaintiff  might  waive  the 
trespass  if  he  thought  proper. 

(e)  3  Camp.  183.  A  stable- 
keeper  who  lets  horses  on  hire, 
winch  are  injured  while  on  hire 
by  the  defendant's  having  driven  a 
cart  against  them,  should  bring 
case  for  the  injury,  and  not  tres- 
pass. 

(/)  4  Bam.  &  Cres.  226^  and  6 
Dowl.  &  Ryl.  275.     Case  against 
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Where,  through 
negligent  and 
careless  driving, 
one  vehicle  is 
caused  forcibly 
to  strike  against 
another,  an  ac- 
tion on  the  case 
is  maintainable 
for  the  injury 
done,  although 
it  be  immediate 
upon  the  vio- 
lence, unless  the 
act  producing  it 
be  a  wilful  act. 
If  an  injury 
be  occasioned 
partly  by  the 
negligence  of 
the  plaintiff,  and 
partly  by  that  of 
the  defendant, 
the  plaintiff  can- 
not main  tain  any 
action. 


CASES  AT  NISI  PRIUS, 

Archboldf  on  the  same  side. — There  was  the  case  of  a 
ship  in  which  the  authorities  were  brought  under  consider- 
ation^  and  it  was  held«  that«  if  there  was  negligence  or  un- 
skilfulness,  the  party  might  waive  the  trespass,  though  the 
injury  was  immediate  upon  the  violence. 

BosANQUET,  J.,  said,  that  he  would  take  a  note  of  the 
objection,  and  give  leave  for  a  motion  to  enter  a  nonsuit. 

The  case  proceeded,  and 

BosANQUET,  J.,  in  summing  up,  told  the  jury,  that  if  the 
injury  was  occasioned  partly  by  the  negUgence  of  the  de- 
fendant, and  partly  by  the  negligence  of  the  plaintiff's  son, 
the  verdict  could  not  be  for  the  plaintiff  (a). 

Verdict  for  the   plaintiff— damages  12/., 
subject,  &c. 

Ludlow,  Serjt.,  and  Archbold,  for  the  plaintiff. 
Bompas,  Serjt.,  for  the  defendant. 

[Attorniei— Braiucom6,  and  Whitehouse'}, 


In  the  ensuing  term  a  motion  was  made  pursuant  to  the 

three  coach  proprietors.    The  de-  (a)  See  the  case  of  Pluckweil  ▼. 

claration  sUted,  that,  through  their  irU$on,  Bart.,  ante.  Vol.  6,  p.  375, 

negligence,their  coach  ran  against  in  which  M;:.  Justice  Alderson 

the  pluntiffand  injured  him.  The  sud,  that,  if  the  plaintiff's  negli- 

jury  found  that  the  injury  was  oc-  gence  in  any  way  concurred  in  pro- 

casioned  by  the  negligent  driving  ducing  the  injury,  the  defendant 

of  one  of  the  defendants : — Held,  would  be  entitled  to  the  verdict, 

that  the  action  on  the  case  was  See  also  the  cases  there  referred 

maintainable   agunst   all  three;  to.    See  also  the  cases  of  JBotf  v. 

and,  iemble,  that  trespass  might  Litton,  ante,  Vol.5,  p. 407,  and 

have  been  maintained  against  the  Goodman  v.  Taylor,  lb.  410. 
one  who  was  driving. 
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leave  given,  and  a  rule  nisi  obtained,  which,  after  argument         1833. 
and  time  taken  to  consider,  was — 

Discharged  (a). 

(a)  SeelOBing.  112»  for  anac-  carelessness  and   negligence   of 

coont  of  the  argument,  &c.    The  the  defendant,  the  plaintiff  may 

opinion  expressed  by  the  Court  maintain  case,  although  the  injury 

seems  to  amount  to  this — that,  if  be  immediate,  so  long  as  it  was  not 

an  injury  be  occasioned  by  the  produced  by  a  wilful  act. 


Second  Sitting  in  London^  in  Easter  Term^  1 833. 

BEFORE  MR.  JUSTICE  BOSANQUET. 

TrimBEY  V.  ViGNIER.  May  Zrd. 

Assumpsit  on  two  promissory  notes,  one  for  300  By  the  law  of 
francs,  which  became  due  on  the  15th  of  December,  18^,  donement  in ' 
and  the  other  for  600  francs,  which  became  due  on  the  ^?^,y^„' P~" 
31st  of  December,  1829.     They  were  made  by  the  defen-  not  valid. 

,  1-1  ^11-  n.  i-r..         Butww^fcjihat 

dant,  and  mdorsed  by  him  to  one  Boungnon,  by  Bourig-  there  is  nothing 

non  to  Durand,  and  by  Durand  to  the  plaintiff*.  wWchm^es it 

alisolutely  ne- 
oenary  for  a 

Andrews,  Serjt.,  for  the  defendant. — As  the  notes  were  promissory  note 

drawn  and  concocted  in  Paris,  it  was  necessary  to  prove  a  for  non^a^^ 

demand  there  when  they  became  due,  and  to  protest  them  "*"^  ^  ^k  *' 

if  not  honoured.     This  is  required  by  the  French  law.  holder  to  reco- 

The  French  law  also  requires  that  the  date  and  considera-  maker. 

tion  of  an  indorsement  should  be  stated  in  it.     The  first  thit"y'rtie*°' 

in'ound  of  defence,  therefore,  is,  that  there  was  not  any  Mmciaw,apro- 

^  '  '       '  </    missory  note 

protest;  and  the  second,  that  Durand's  indorsement,  un-  may  be  indorsed 
der  which  the  plaintiff*  claims,  does  not  conform  to  the  due. 
French   law,  inasmuch  as  it  contains  neither  date  nor  ^H^^n^^^ 

'  note  be  concoct- 

consideration,  but  the  name  only.     Bourignon,  the  in-  ^  ^n  France, 

the  maker  being 
domiciled  there 
both  at  the  time  of  making  and  when  it  becomes  due,  whether,  if  he  afterwards  comes  to  England, 
an  action  is  maintainable  against  him  in  the  English  Courts  upon  it,  although  it  lacks  the  forma- 
lities required  by  the  French  law — qtuere  ? 
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doner  to  Durand,  writes — "  I  guarantee  to  Mr.  Durand, 
that  the  protest  and  notice  required  in  the  case  of  a  fo- 
reign bill  shall  be  considered  as  made^  without  their  being 
made.**  But  this  does  not  authorize  Durand  to  send  the 
notes  forth  into  the  world,  without  the  necessary  formali- 
ties. 

On  the  part  of  the  defendant,  a  witness  named  Colin 
was  called,  who  stated  that  he  had  been  a  French  advo- 
cate for  twenty  years,  and  had  practised  at  the  bar  in  Pa- 
ris, and  was  now  attached  to  the  consulate  in  this  coun- 
try. He  said — **  I  know  the  mercantile  law  of  France. 
That  part  of  the  Code  Napoleon  called  the  Code  de  Com- 
merce contains  that  law,  and  is  admitted  as  authority  in 
the  French  Courts.  There  is  no  difference,  as  to  liability 
to  the  holder,  between  the  maker  of  a  promissory  note 
and  the  acceptor  of  a  bill  of  exchange.  The  same  law 
prevails  as  to  both.  The  holder  of  the  bill  and  the  note 
have  the  same  formalities  to  go  through.  The  formality 
necessary  to  enable  the  holder  of  a  promissory  note  to  re- 
cover against  the  maker  is  the  protest,  which  is  signed  by 
a  sheriff^'s  officer  or  a  notary,  on  the  proposition  of  the  last 
holder;  and  the  protest  must  be  in  writing.  A  copy  of 
these  registers  or  acts  must  be  kept,  under  a  severe  pe- 
nalty. The  protest  must  be  made  within  twenty-four 
hours  from  the  time  of  the  note's  becoming  due,  and  it 
must  contain  a  copy  of  the  instrument.  If  the  maker  had 
become  bankrupt,  a  protest  is  necessary,  to  have  recourse 
against  the  indorser,  and  ought  to  be  signified  to  the  in- 
dorser  within  a  fortnight  previous  to  the  protest.  Pay- 
ment of  the  note  must  be  demanded  at  the  residence  of 
the  maker,  or  at  the  place  of  payment,  if  any  is  specified. 
If  the  party's  residence  differ  from  the  place  specified  for 
payment,  it  is  absolutely  necessary  to  present  it  where  it 
purports  to  be  made,  whether  that  is  the  residence  of  the 
maker  or  not.  The  protest  must  contain  a  statement  that 
that  has  been  done.  According  to  Articles  136  and  1S7 
of  the  Code  de  Commerce,  the  property  in  a  bill  is  trans- 
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mitted  by  means  of  an  indorsement^  which  is  dated^  and  1833. 
expresses  the  value  given,  and  gives  the  name  of  the  per- 
son to  whom  the  indorsement  is  made.  The  indorsement 
by  Durand*  in  this  ease,  is  in  blank,  and  therefore  is  not 
valid.  By  Article  1S9  it  is  required,  that  an  iqdorsement 
must  be  truly  made  (a).  It  cannot  be  indorsed  after  it  be^ 
comes  due;  but  I  do  not  see  any  express  article  to  that 
effect.  As  to  the  remedy  of  the  holder  agidnst  the  maker, 
the  effect  of  there  being  no  protest  is,  that  the  maker  is 
always  a  debtor;  but  he  must  have,  nevertheless,  been 
warned  by  a  protest.  The  protest  must  be  made  within 
twenty-four  hours,  or  all  recourse  against  the  indorser 
is  lost;  and,  if  the  protest  is  made,  and  judgment  had, 
the  maker  is  liable  for  thirty  years,  except  in  some  par- 
ticular cases.  But,  in  order  to  bring  an  action,  he  must 
first  prove  that  the  protest  has  been  made.  Article  189 
saysy  that  the  five  years  for  bringing  an  action  are  to  be 
reckoned  from  the  date  of  the  protest  (6).  There  is  not 
any  case  in  the  French  Courts  which  decides  that  a  party 
can  sue  without  the  protest.'' 

A  witness  proved  that  the  defendant  had  a  residence  in 
Paris,  in  Rue  St.  Denis,  the  whole  of  the  year  18^,  and 
lived  there  till  the  29th  December,  when  he  was  taken  to 
prison,  where  he  remained  nine  months,  and  then  escaped 
to  England,  where  he  had  remained,  as  the  witness  believed^ 
ever  since. 

Taddy^  Serjt,  for  the  plaintiff,  objected  to  the  judg- 
ment of  the  professional  witness  being  relied  on  as  evi- 
dence as  to  the  French  law. 

BosANQU£T,  J.— I  will  tell  you  my  opinion  upon  that 

(a)  ''  II  est  defendu  d'antidater  se  prescriveut  par  cinq   ans,  k 

les  ordres,  ^  peine  de  faux."  conipter  du  jour  du  protdt,  ou  de 

{h)  "TottteB  actions   relatives  la  demi^re  poursuite  juridique, 

aux  lettres  de  change,  et  ^  ceux  8*U  n'y  a  eu  condamnation,  ou  ri 

des  billets  k  ordres  souscrits  par  la  dette  n'a  ^t^  reconnue  par  acte 

dec  n^j^odans,  marcfaands  ou  ban-  separe." 
quien,  ou  pour  futs  de  commerce, 
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point.  I  should  think,  if  there  were  a  statute  in  England, 
and  many  decisions  of  the  Courts  of  law  upon  it  since  its 
passing,  a  professional  witness  might  be  asked,  in  a  foreign 
country,  what  the  law  of  England  was  upon  the  point,  if 
there  were  no  specific  and  positive  requisition  in  the  sta- 
tute. 


Taddy^  Serjt.,  then  in  reply  contended,  that  the  maker 
of  a  note,  like  the  acceptor  of  a  bill  of  exchange,  was  al- 
ways liable,  and  cited  Shaw  v.  Harvey  (a),  as  shewing  that 
the  law  of  France  was  not  binding  in  the  present  case. 


BosANQUET,  J.,  (in  summing  up),  said — The  question 
of  foreign  law  is  a  question  of  fact,  upon  which  you  must 
decide.  These  are  notes  on  which,  under  ordinary  cir- 
cumstances, the  plaintiff  would  be  entitled  to  maintain  an 


(a)  1  Mood.  &  Malk.  526.  Ac 
cording  to  that  case,  persons 
trading  abroad,  in  such  mode  as 
to  constitute  a  partnership  here, 
may  sue  here  as  partners,  for  con- 
signments sent  to  this  country, 
although  they  cannot  sue  at  the 
place  of  trading,  by  reason  of  the 
particular  law  of  that  country. 
In  the  case  of  The  British  lAn- 
en  Company  v.  Drummondy  (10 
Bam.  &  Cres.  903),  the  action 
was  brought  on  an  engagement 
entered  into  in  Scotland,  which, 
according  to  the  law  of  Scotland, 
might  be  sued  on  within  forty 
years.  And  the  Court  of  King's 
Bench  held,  that  the  case  must  be 
governed  by  the  law  of  the  coun- 
try in  which  the  action  was  brought, 
and,  it  bdng  brought  in  England, 
six  years  was  a  bar.  The  case  of 
De  la  Vega  v.  Vianna,  ( 1  B.  &  Adol. 
284 ),  decides,  that  in  a  suit  between 
parties  resident  in  England,  on  a 
contract  made  between  them  in  a 
foreign  country,  the  contract  is 


to  be  interpreted  according  to  the 
foreign  law;  but  the  remedy  must 
be  taken  according  to  the  English 
law.  And  in  NovelU  t.  Roui,  (2 
B.  &  Adol.  757)>  the  Court  decid- 
ed that  the  French  Courts  had 
mistaken  the  law  of  England,  as 
to  the  effect  of  the  cancellations 
of  some  acceptances;  and  that, 
notwithstanding  a  decree  of  those 
courts,  an  action  was  maintainable 
in  this  country  for  the  debt  in  re- 
spect of  which  the  bills  were  given. 
The  bills  were  drawn  and  indorsed 
in  France,  but  accepted  in  Eng- 
land, and  made  payable  at  a  bank- 
er's there.  In  Wynne  v.  Jackson^ 
(2  Russ.  Ch.  Ca.  35 1 ),  Sir  J.  Leach 
held,  that  a  holder  may  recover  in 
an  English  Court,  on  a  bill  drawn 
in  France  on  a  French  stamp, 
though,  in  consequence  of  its  not 
being  in  the  form  required  by  the 
French  code,  he  failed  in  an  ac- 
tion which  he  brought  on  it  in 
France. 
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action  against  the  maker,  by  virtue  of  the  indorsements.  1833. 
It  appears  that  the  defendant  had  a  place  of  residence  ia 
Rue  St.  Denis,  at  Paris,  at  the  time  when  the  notes  be* 
came  due.  The  question  therefore  is,  whether,  if  the  de« 
fendant  was  residing  in  Paris  at  the  time  when  the  notes 
were  drawn  and  became  due,  this  being  to  be  regulated 
by  the  French  law,  the  plaintiff  is  or  is  not  entitled  to  re- 
cover under  indorsements,  which  would  certainly  be  suffi- 
cient, according  to  the  practice  in  this  country,  to  pass  the 
right  to  him.  Both  sides  have  referred  to  the  printed 
copy  of  the  Code  Napoleon,  to  which  the  professional 
witness  referred  in  his  evidence.  From  the  161st  and 
several  subsequent  articles  of  the  Code  de  Commerce^  re- 
lating to  bills  of  exchange,  (and  the  law  appears  to  be 
the  same  with  respect  to  promissory  notes),  it  is  said  that 
the  holder  of  a  bill  of  exchange  ought  to  demand  payment 
of  it  on  the  day  it  becomes  due,  and  refusal  of  payment 
ought  to  be  verified  on  the  following  day,  by  an  act  which 
is  called  ^'  protest"  for  default  of  payment.  The  bearer  is 
not  excused  from  making  this  protest,  neither  by  the  pro* 
test  for  want  of  acceptance,  nor  by  the  death  or  failure  of 
the  drawee  of  the  bill.  The  bearer  of  a  bill  of  exchange, 
protested  for  default  of  payment,  may  maintain  his  action, 
either  individually,  against  the  drawer  and  each  of  the  in- 
dorsers,  or  jointly,  against  indorser  and  drawer.  By  ar- 
ticle 176,  it  appears  that  a  protest  should  contain  a  literal 
copy  of  the  bill,  the  summons  to  pay  the  whole  amount, 
and  declare  either  the  presence  or  absence  of  the  party 
who  ought  to  pay,  the  reasons  of  his  refusal  to  pay,  and 
the  inability  and  refusal  to  sign.  The  witness  who  has 
been  called  says,  there  is  no  one  article  which  specifically 
and  distinctly  applies  to  the  case ;  and  the  question  is, 
whether  you  are  satisfied,  under  these  circumstances,  that 
the  interpretation  which  the  witness  puts  upon  the  articles 
generally  is  right,  and  that  the  construction  put  by  the 
courts  of  law  on  the  Code  is  such.  The  witness  says, 
that  the  indorsement  by  Durand  is  not  valid,  and  he  refers 
to  Articles  136, 137,  and  138.     They  are  to  this  effect:— 
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''  The  property  in  a  bill  of  exchange  is  transmitted  by 
means  of  an  indorsement,  which  is  dated,  and  expresses  the 
Talue  giTen,  and  mentions  the  name  of  the  person  to  whose 
order  it  is  passed.  And  if  the  indorsement  does  not  con- 
form to  these  requisitions,  it  does  not  operate  as  a  trans- 
fer,  but  is  only  a  procuration/'  Now,  if  this  last  article  is 
general  on  the  subject,  the  effect  is  to  make  the  indorse- 
ment not  a  vaUd  indorsement.  The  witness  says,  he  does 
not  see  any  express  article  against  indorsing  a  bill  after  it  is 
due,  but  he  has  read  decisions  of  the  French  Courts  to  the 
effect  that  it  cannot  be  done.  There  is  no  evidence  as  to 
whether  the  indorsement  was  made  before  or  after  the 
notes  were  due.  The  objection  is  not  that,  but  that  it 
was  not  indorsed  with  the  requisite  formalities.  As  to  the 
protest  under  article  189,  the  witness  says  that  there  must 
be  a  protest,  as  the  five  years  of  limitation  are  to  run  from 
it.  The  effect  of  his  evidence  is,  that  there  can  be  no 
action  against  the  maker  without  a  protest;  and  you  will 
have  to  say  whether  he  has  satisfied  you  upon  this  point. 
But  there  is  another  point  with  respect  to  the  indorse- 
ment— 

[Taddy,  Serjt. — We  will  strike  out  the  second  indorse- 
ment.] 

BosANQUET,  J. — It  is  averred,  and  cannot  be  struck 
out.  The  general  rule  is,  that  an  instrument  made  in  a 
foreign  country  must  be  governed  by  the  laws  of  that  coun- 
try. It  seems,  therefore,  to  me,  that  these  notes  must  be 
construed  as  French  instruments;  and  if  so,  the  indorse- 
ment is  not  sufficient.  If  you  are  of  opinion,  either  that 
the  indorsement  is  not  conformable  to  the  law  of  France, 
or  that  a  protest  is  wanting,  then  you  will  find  for  the  de- 
fendant. But  to  prevent  the  cause  firom  coming  down  again, 
I  will  give  leave  for  a  motion  to  enter  a  verdict  for  the  plain- 
tiff, if  the  Court  should  think  that  my  opinion  is  wrong. 

The  jury  at  first  found  for  the  plaintiff;  but,  at  the  re- 
quest o{  Andretoi,  Seijt.,  being  asked,  said,  they  thought 
the  Court  were  to  set  the  matter  right.  The  learned  Judge 
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then  further  asked  them,  whether  they  thought  the  defen- 
dant was  resident  in  France,  both  when  the  notes  were 
made  and  when  they  became  due;  and  also,  whether  Du- 
rand  was  a  resident  in  France.  The  jury  answered  both 
these  questions  in  the  affirmative.  They  were  then  asked, 
whether,  by  the  law  of  France,  the  indorsement  was  regu- 
lar; and  also,  whether  a  protest  was  necessary  ?  The  jury 
found  that  the  indorsement  was  not  regular ;  and  that  a 
protest  was  necessary. 

Verdict  for  the  defendant,  with  leave,  &c. 
Taddy^  Serjt.,  and  Kelly ^  for  the  plaintiff. 
Andrews^  Serjt.,  and  Shee^  for  the  defendant. 
[Attornies — Crosby^  and  Kelly], 


In  the  course  of  the  Term  a  rule  nisi  was  obtained^  pur- 
suant to  the  leave  given  at  the  trial,  which  was  subse- 
quently turned  into  a  special  case,  which  has  not  yet  been 
argued.  The  defendant's  counsel,  on  the  production  of 
opinions  from  France  to  the  effect  that  the  protest  was  not 
necessary  to  enable  the  holder  of  a  note  to  maintain  an  ac- 
tion against  the  maker,  and  also,  that  there  was  not  any  law 
rendering  illegal  an  indorsement  after  a  note  had  become 
due,  abandoned  those  points.  To  save  the  expense  of  a 
second  trial,  the  Court  directed  that  it  should  be  added  as 
a  fact  to  the  case,  whether  or  not  the  notes  were  actually 
indorsed  in  France;  and  it  has  been  ascertained  that  the 
indorser,  Durand,  had  not  been  in  England,  so  that  they 
must  have  been  indorsed  in  France.  The  question,  there- 
fore, is  narrowed  to  the  point,  as  to  whether  the  indorse- 
ment's being  clearly  invalid  according  to  the  law  of  France, 
an  action  may,  nevertheless,  be  maintained  upon  the  notes 
against  the  defendant,  he  being  resident  in  England  at  the 
time  when  it  was  commenced. 
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Sitting  in  London  after  Easter  Term,  ]S33. 

B£FORB  LORD  CHIEF  JUSTICE  TINDAL. 


-^""^  ^*''^-  CoRBYN  V.  Leader. 

In  an  agree-      CoVEN ANT.— The  declaration  in  substance  stated, 

ment  under 

seal  for  the  hire  that,  by  Certain  articles  of  agreement  under  seal,  signed 

andaccommo-  by  the  defendant,  and  dated  ^9th  December,  1831,  after 

•enwnin'a'*""  reciting  that  the  defendant,  as  commander  of  the  ship 

•hip,  there  wat  Oriental,  had  lull  and  absolute  power  to  let  the  cabins 

a  ittpuladon,  '  .  /•   »  i  <%        i  •  i» 

that,  if  it  should  and  accommodations  of  that  vessel  for  the  convenience  of 

the'convenUnce,  passcngers  ou  their  voyage  from  Calcutta  to  London,  and 

*uc«rof  the*'  ^^  possessed  of  cuddy  furniture;  and  that  the  plaintiff 

iiirer,  to  put  in-  had  Contracted  for  such  cabins  and  accommodations  for 

to  an  interme-  <»^i  ti  ii»i  i» 

diate  port  for  passengers  iTom  Calcutta  to  London,  and  for  the  use  oi 

wUel^  he°Sie'"  cuddy  fumiture,  and  for  all  necessary  water  for  the  use 

^""'ir*"*^  and  consumption  of  such  passengers,  and  also  for  all  rea- 

necesMry  sonable  spacc  and  stowage  in  the  said  vessel,  for  the  bag- 

quem^h««on:  g^g^  of  passeugers,  which  should  be  left  unoccupied  by 

UiifrSe^an  *^®  government  presidency  of  Bengal:  It  was  witnessed, 

implied  cove-  that,  for  the  8um  of  19,000  sicca  rupees,  and  2,3^  sicca 

part  of  the  cap-  rupccs,  the  defendant  granted  the  whole  of  the  cabins  and 

«binii,^ic*'to**  accommodations  of  the  said  vessel  to  the  plaintiff,  for  the 

^oh'°****"if   -  co^^^^y*"^®  *"^  *^^*^^®*^^®"c®  of  P^^ssengers  from  Calcutta 

quired.   '  to  Loudou;  and  covenanted  that  he  would  permit  the 

a  coveMnton'^  plaintiff  to  engage  and  treat  with  such  persons  as  he  might 

iette^to°^  *^*  /  please,  for  their  passage  home  on  board  of  such  vessel ;  and 

and  suffer  the      would  receive  such  persons  as  passengers;  and  would  sup- 
hirer  to  stow  1       1  .  »        11  <«  1     • 

away  the  bag-     ply  them  With  all  ncccssary  water  for  their  consumption 
f^^^*\^"  and  use;  and,  in  the  event  of  any  space  being  left  in  the 

part  of  the  hold: 

"-Held,  that 

this  furly  imported  that  there  should  be  some  demand  or  request  made  by  the  hirer  for  the 

clearing  of  the  space  agreed  on. 

A  covenant  to  keep  up  a  supply  of  the  necessary  and  usual  quantity  of  water,  for  the  use  of 
passengers,  &c.,  is  not  broken  by  a  deficiency  for  a  short  time,  occasioned  by  the  unusual  length 
of  the  Toyage. 


Leader. 
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vessel,  after  the  cargo  had  been  sent  in  by  the  govern-         18d^S. 
ment  of  the  presidency  of  Fort  William,  would  suffer  the      "corbyx" 
plaintiff  to  stowaway  the  baggage  of  his  passengers  there; 
and  that  he  would  in  no  way  interfere  with  or  interrupt 
any  of  the  passengers,  unless  they  interfered  with  the  go- 
vernment of  the  ship;  but  would  generally  promote  their 
comfort  and  convenience.     The  declaration  then  set  out 
certain  covenants  on  the  part  of  the  plaintiff,  and«  among 
others,  that  if,  in  the  progress  of  the  voyage,  it  should  be 
necessary  for  the  convenience,  and  at  the  request^  of  the 
plaindff^  to  touch  or  put  into  any  intermediate  port  or  ports, 
for  stock  or  otherwise,  the  plaintiff  would  bear  and  pay  all 
port  and  necessary  charges  consequent  thereon.     It  then 
averred,  that  the  vessel  sailed  on  the  30th  of  December, 
1831,  from  Calcutta,  and  arrived  at  London  on  the  £3rd 
of  June,  18S2,  and  that  there  were  divers  persons  on 
board  such  vessel  during  such  voyage.     Performance  was 
then  alleged  of  the  covenants  on  the  part  of  the  plaintiff, 
and  the  following  breaches  were  assigned  of  the  covenant  on 
the  part  of  the  defendant:  viz.  I  sty  That  he  did  not  sup- 
ply all  necessary  water  for  the  consumption  and  use  of 
the  said  passengers  during  the  voyage;  Sue/,  That,  al- 
though there  was  space  left  in  the  hold  after  the  cargo 
was  put  in  by  the  government,  yet  the  defendant  woiild 
not  suffer  the  plaintiff  to  stow  away  the  baggage  as  he 
thought  necessary;    3r(/,  That  the  defendant  interfered 
with    the   passengers,  &c.,  and  did   not  promote    their 
comfort  and  convenience;   and,   4ft h.  That,  although  it 
was  necessary  during  the  voyage,  to  touch  at  and  put 
into  the  Cape  of  Good  Hope  for  stock,  &c.,  and  the 
plaintiff  was  ready  to  bear   the   charges,  and  request- 
ed the  defendant  to  touch  and  put  in  there,  yet  he  ne- 
glected and  refused  so  to  do,  contrary  to  his  covenant. 
Pleas— 1*/,   Non    est  factum;    2«rf,   That    the    defen- 
dant did  supply  sufficient  accommodation  for  cattle,  and 
did  furnish  sufficient   water,    fuel,    &c.;    3/y/,  That  no 
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space  wag  left  in  the  hold  of  the  ship  by  the  presidency 
of  Fort  WilUiun;  4M,  That  the  defendant  was  not  re- 
quested  by  ikte  pkintiiF  to  allow  him  to  stow  away  the 
baggage  of  his  passengers;  Stk,  That  he  did  aUow  the 
plaintiff  to  stow  it  away;  6^Aand  7  th,  That  the  defendant 
did  not  interftre  with  the  passengers,  &C.9  but  did  promote 
their  comfort;  Sih,  That  it  was  not  necessary  to  put  into 
an  intermediate  port;  9M,  That  the  plaintiff  was  not  ready 
and  willing  to  bear  the  charges  of  putting  into  such  port; 
lOikf  That  Ae  plaintiff  did  not  request  the  defendant 
to  put  in;  and,  1  Uh,  That  he  did  not  refuse  to  do  so. 

The  agreement  was  put  in.  It  was  dated  S9th  Decern- 
ber^  ISSly  and  recited,  in  general  terms,  the  object  of  the 
parties.  The  witnessing  part,  after  stating  the  considera^ 
tion  money,  proceeded  as  follows:-*-''  He,  the  said  James 
Leader,  hath  granted  and  let,  and  doth  by  these  presents 
grant  and  let,  to  the  said  Joseph  Corbyn,  the  whole  of  the 
cabins  and  accommodations  fitted  up  for  the  reception, 
convenience,  and  coaveyance  of  passengers  in  and  on 
board  of  the  said  ship  or  vessel  called  the  Oriental,  now 
about  to  sail  from  the  port  of  Calcutta  afbeesaid,  on  a 
▼oyage  to  the  port  of  London  aforesaid  by  the  way  of  and 
touching  at  St.  Helena,  both  above  and  below,  together 
with  the  udiole  of  the  spaces  betweeadecks,  from  the  stent 
of  the  said  ship  or  vessel  to  the  extremity  of  the  sail* 
room,*'  &c.  It  then  contained  a  covenant  by  the  defien^ 
dant,  that  the  plaintiff  might  engage  any  passengers  he 
pleased,  and  that  he  would  allow  him  the  unrestrained 
use  of  the  cabin  furniture,  and  the  exclusive  services  of 
the  cook,  steward,  and  butcher,  &c. ;  and  also,  that  he 
should  have  **  the  sole  and  undisturbed  use  of  the  poultry 
coops  and  stock  pens  in  and  on  board  of  the  said  ship  or 
vessel,  and  space  and  accommodation  for  sheep  and  cattle, 
necessary  and  usual  on  such  voyages ;"  and  that  he,  the 
defendant,  would  supply  all  necessary  and  usual  fuel  and 
water  for  the  consumption  and  use  of  the  cuddy  table,  the 
passengers,  and  the  cattle  and  stock  in  and  on  board  of 
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the  said  ship  or  vessel,  or  to  be  shlpp^  by  the  said  pbin- 
tiffy  flA  ako^  tot  cookery,  and  all  necessary  convenience. 
It  then  ciNitained  the  following  covenant: — "^  That  he,  the 
said  James  Leader,  in  the  event  of  any  space  being  left'  in 
the  bold  of  the  said  ship  or  vessel,  after  the  cargo  to  be 
sent  in^an^  on  board  of  the  said  ship  or  vessel  by  the  go- 
vernment of  the  presidency  of  Fort  William,  and  in  that 
ease  only  shall  and  will  aIlo>V  and  suffer  the  said  Joseph 
Corb]m  to  stow  away  the  baggage  of  such  of  his  passengers 
as  the  said  <K>seph  Corbyn  shall  think  necessary."  Then 
followed  general  covenants  on  the  part  of  the  defendant^ 
to  uphold  the  authority  of  the  plaintiff  in  the  maintenance 
of  order,  and  that  he  would  not  interfisre  with  the  passion-' 
gers,  unless  they  interfered  with  the  godd  government  of 
the  ship,  but  would  promote,  as  far  as  in  Aim  lay,  the' 
eomfari  and  convenience  of  the  plaintiff  and  the  persons 
engaged  by  him  as  passengers.  There  were  then  cove- 
nants on  the  part  of  the  plaintiff,  that  he  would  uphold 
the  authority  of  the  defendant  as  commander,  and  pro- 
vide a  proper  table  and  provisions  for  the  defendlant  and 
four  officers,  and  would  not  interfere  with  the  manage- 
ment of  the  ship  or  officers,  &c.;  and  also,  that  if,  in  the 
progt^s  of  the  voyage,  it  should  be  necessary  for  his  (the 
plaintiff's)  convenience,  and  at  his  request,  to  touch  of 
put  into  any  other  intennediate  port  or  ports,  except  St. 
Helena,  he  (the  plaintiff)  would  bear  and  pay  all  port  and 
other  necessary  charges  which  might  be  incurred  thereby 
or  consequent  thereon. 

On  the  part  of  the  plaintiff  several  passengers  and  two 
of  the  sailors  were  called,  and,  from  their  evidence,  it  ap^ 
peared  that  the  baggage,  which  is  usually  put  in  the  hold, 
was  put  on  the  accommodation  deck,  to  make  room  for 
some  rice  belonging  to  l^e  captain ;  and  that  it  was  built 
up,  one  trunk  upon  another,  leaving  only  a  small  space  for 
the  passengers  to  go  in  and  out  of  their  cabins;  that  there 
were  also  several  coils  of  rope,  and  a  large  chest  of  cigars 
belonging  to  the  captain,  placed  on  the  accommodation 
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deck,  and  that^all  these  things  obstructed  the  free  cur- 
rent of  air;  also,  that  the  ship  was  about  ten  or  twelve 
miles  from  the  land  when  the  plaintiff*  went  ashore  at  the 
Cape,  and  that  he  was  obliged  to  bring  his  stores,  consist- 
ing of  sheep  and  water,  in  a  great  many  boats,  at  a  consi- 
derable expense.  According  to  their  statement,  the  bag- 
gage continued  on  the  accommodation  deck  till  the  vessel 
arrived  at  St  Helena,  where  the  Company's  cargo  was  dis- 
charged, and  it  was  then  put  into  the  hold.  An  obstruc- 
tion was  also  occasioned,  for  two  or  three  days,  by  placing 
indigo  and  rice  on  the  accommodation  deck  during  the 
unloading  of  the  cargo.  It  appeared,  also,  that  there 
were  other  vessels  at  anchor  at  the  Cape,  at  a  distance  of 
only  about  two  miles  from  shore.  The  following  corre- 
spondence was  proved  to  have  taken  place  between  the 
plaintiff* and  defendant.  In  April,  1 832,  the  plaintiff*  wrote 
to  the  defendant  as  follows: — 

"  Oriental,  April  7, 1832. 
*'  Dear  Sir — The  protracted  period  of  our  passage  to 
the  Cape  of  Good  Hope,  owing  to  the  continual  calms 
and  light  winds  which  we  experienced  in  the  Bay  of  Ben- 
gal, (totally  unexpected  by  me,  at  the  season  of  the  year  at 
which  we  quitted  the  sand  heads),  renders  it  my  indispen- 
sable duty,  on  our  near  approach  to  the  Cape  of  Good 
Hope,  to  address  you  regarding  the  very  important  sub- 
ject of  a  deficiency,  which,  in  consequence  of  the  length 
of  the  passage,  unavoidably  prevails  on  board  the  Orien- 
tal, both  as  concerns  water  and  provisions,  and  necessaries 
of  every  kind,  we  having  now  been  seventy  days  since 
we  quitted  Calcutta,  and  I  had,  with  due  reference  to  for- 
mer voyages,  fully  expected  that  we  should  reach  our  pre- 
sent position  in  forty-five  days,  and  that,  with  a  further 
only  small  addition  of  supplies,  to  be  procured  at  St  He- 
lena, the  difficulty  in  which  I  am  now  placed  would  not 
have  occurred.  It  will  be  unnecessary  for  me  to  mention, 
that  there  are  no  less  than adult  passengers  and 
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thirty-two  children^  to  which  we  may  add  a  number  of  ser- 
vants belonging  to  the  cuddy,  and  attendants  on  the  pas- 
sengers; the  consumption  has,  consequently,  been  very 
great  in  every  branch  of  supplies,  and,  from  the  extreme 
heat  we  experienced  in  the  Bay  of  Bengal  for  near  a 
month,  a  much  greater  expenditure  of  water  has  unavoid- 
ably taken  place,  and,  in  both  instances,  far  beyond  what 
I  could  possibly  have  contemplated  on  leaving  the  port. 
It  behoves  me,  therefore,  under  these  circumstances,  to 
state  to  you  the  great  necessity  which  now  exists  for  our 
putting  into  the  Cape,  by  which  means  the  evils  which 
now  exist  will  be  overcome,  and  a  sufficient  supply,  both 
of  water  and  provisions  of  every  kind,  procured.  It  may 
also  be  necessary  to  bring  to  your  notice,  that  the  various 
supplies  of  sheep,  poultry,  &c.,  cannot  be  obtained  at  St. 
Helena,  whilst  there  is  scarcely  water  enough  to  last  to 
that  island.  I  hope,  therefore,  that  you  will  be  enabled, 
after  taking  all  the  circumstances  into  consideration,  to  at- 
tend to  my  request,  and  put  into  the  Cape  for  the  purpose 
referred  to;  and  I  beg  to  assure  you,  that  not  a  moment 
shall  be  lost  by  me  in  obtaining  the  requisite  supplies,  and 
enabling  the  Oriental  to  proceed  on  her  voyage.  I  cer- 
tainly should  consider  myself  very  blameable,  did  I  not 
bring  these  difficulties  to  your  notice^  with  a  view  of  their 
being  overcome.     I  have  the  honour,  &c. 

*'  To  Captain  Leader."  "  ^'  ^  * 

To  this  letter  the  defendant  replied  as  follows: — 

•'  Ship  Oriental,  at  Sea,  Lat.  34°  50', 
Long.2W  E.,  April,  1832. 

'*  Captain  Jos.  Corbyn,  R.  N. 

**  Dear  Sir — In  reply  to  your  letter  of  this  date,  request- 
ing me  to  stop  at  the  Cape  of  Good  Hope,  that  you  may 
supply  yourself  with  stores  and  stock  for  your  passengers, 
I  have  only  to  say,  that,  as  far  as  I  am  individually  con- 
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1833.  earned,  I  shall  feel  most  huppy  to  meet  your  wishes;  hut, 
as  I  am  actiog  for  others^  I  must  guard  them  against  loss, 
should  any  arise.  Previous  to  leaving  Calcutta,  I  applied 
to  goviBrnment  for  liberty  to  stop  at  the  Cape»  but  was  in* 
.  formed  no  such  indulgence  could  be  granted.  On  refer* 
ence  to  my  charter-party,  I  am  forbidden  to  stop  at  any 
port  or  place,  to  take  in  stores,  provisions,  merchandize, 
or  bullion,  or  to  deviate  from  my  course  under  any  pre- 
tence whatever,  accidents  from  stress  of  weather  alone  ex- 
cepted, under  a  penalty  of  1,000/.  myself,  and  the  same 
sum  to  the  owners  of  the  vessel,  and  thirteen  guineas  per 
day  demurrage  for  every  day  the  vessel  be  detained.  Un- 
der these  circumstances,  you  will  not  be  surprised  at  my 
requesting  a  guarantie,  in  the  event  of  my  being  called 
upon  by  the  Honourable  Company  for  sudb  penalties. 
You  are  aware  that  the  Honourable  Company  has  nothing 
to  do  with  the  passengers,  and  that  they  could  have  made 
me  take  down  every  cabin  between  decks,  if  they  chose. 
They  compel  me  to  make  oath  that  I  have  water  and  pro- 
visions sufficient  for  my  crew,  but  take  no  notice  of  pas- 
sengers, having  put  none  on  board.  I  am  not  in  want  of 
any  thing  for  the  ship,  and  we  have  water  to  last  twenty- 
five  or  thirty  days  more,  which  will  take  us  to  St.  Helena, 
I  trust.  The  season  is  now  so  far  advanced,  that  stopping 
at  the  Cape  is  infinitely  more  dangerous  than  it  would 
have  been  a  few  weeks  earlier,  and  makes  it  indispensable 
I  should  act  with  great  caution,  as  neither  ship  nor  cargo 
(both  very  valuable)  are  insured,  and,  in  event  of  acci- 
dent, ruin  must  be  the  consequence  to  myself,  and  a  se- 
vere loss  to  my  employers.  I  am  aware  that  your  daily 
consumption  is  very  great;  but,  from  the  stock  now  on 
board,  I  do  not  think  any  inconvenience  would  be  felt,  if 
we  reached  St.  Helena  in  twenty  or  twenty-five  days. 
However,  this  is  simply  my  opinion:  you  must  judge  for 
yourself;  all  I  require  is  fine  weather  and  your  guarantie. 
At  the  same  time,  I  must  beg  to  remind  you,  that,  if  we 
go  to  the  Cape,  and  there  should  be  the  slightest  appear- 
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ance  of  bad  weatber,  I  ahall  proceed  immediately  to  aeai  1^33, 
wbetber  by  night  or  day.  I  tru»t  I  need  not  say  how 
happy  I  should  be  to  accede  to  your  wishes  without  the 
above  conditions,  if  I  could  do  so  without  the  probability 
of  my  involving  any  (Mie  in  the  most  serious  difficulties. 
What  present  provisions  and  stores  I  have  are  much  at 
your  service,  for  the  comfort  of  your  passengers,  if  you 
should  want  them;  and  I  beg  to  assure  you,  that  I  have 
and  diall  mdke  it  my  study  to  render  you  and  them  as 
haj^y  as  you  can  be  on  board  ship.     I  remain,  &c* 

James  Leader." 

Daddy,  Serjt.,  for  the  defendant.-^The  question  is, 
whether  there  is  any  breach  of  contract.  First,  whether 
there  is  any  covenant  on  the  part  of  the  defendant  that  he 
will  put  into  the  Cape  of  Good  Hope.  I  say  there  is  not. 
The  agreement  says,  that  if  it  shall  be  necessary  for  t^e 
convenience,  and  at  the  request,  of  the  plaintiff  to  put  in 
at  any  tntermediate  pott,  the  plaintiff  will  pay  the  port 
charges.  This  is  not  a  covenant  on  the  part  of  the  defen- 
dant, but  only  an  undertaking  by  the  plaintiff  to  pay  the 
port  charges.  But  they  say  there  is  a  covenant  by  the  de- 
fendant that  he  will  consult  the  comfort  of  the  passengers. 
The  captain  had  many  duties  to  perform:  he  had  a  duty  to 
perform  to  his  owners.  If  he  had  gone  into  the  harbour 
the  dues  must  have  been  paid  by  the  owners.  The  cap- 
tain did  all  thai  was  necessary  under  the  circumstances : 
he  atood  in  at  first,  and  let  some  people  go  on  shore  before 
the  aquaO  came  on ;  and  when  it  did  come  on,  he  stood  on 
aad  offal  a  reasonairfe  distance,  thereby  affording  a  rea- 
aofiabfe  oommunication  with  the  shore;  and  he  was  not 
bound  to  go  into  any  harbour.  Then,  as  to  the  water:  the 
contracl  is,  that  be  will  famish  the.  necessary  and  usual 
supply  of  water  for  the  use  of  the  passengers,  &a  And 
the  queation  is  not  whether  at  one  time  there  was  a  small 
reduction;  the  question  is,  whether  the  defendant  put  on 
board  the  usual  quantity ;  and,- if  he  did,  it  is  a  compliance 


CASES  AT  NISI  PRIIIS, 

with  the  covenant,  although  there  might  be  some  sear- 
city  in  consequence  of  the  extraordinary  length  of  the 
voyage  from  Calcutta  to  the  Cape.  A  captain  does  not 
guarantee  that  the  water  shall  last  during  the  voyage  un- 
der all  circumstances.  With  respect  to  the  placing  of  the 
haggage  in  the  hold,  the  words  are,  ''  in  the  event  of  any 
space  being  left^  and  in  thai  case  only.'*  All  the  things 
placed  there  were  the  East  India  Company's,  except  the 
ehest  of  cigars,  and  that  alone  is  not  sufficient  to  ground 
a  breach  of  covenant,  as  the  plaintiff  did  not  complain  of 
it,  and  require  its  removal. 

TwDAL,  C.  J. — There  was  na  obligation  on  the  part  of 
the  plaintiff  to  require  the  removal  of  the  chest. 

Taddy,  Serjt. — Then  what  covenant  does  it  range  itself 
under?  The  complaint  of  the  passengers  was  of  the  rice, 
and  not  of  the  chest;  and  as  the  rice  was  only  an  inconve- 
nience for  two  days,  it  is  not  sufficient  to  support  the  action^ 
as  there  must  in  every  voyage  be  such  temporary  and 
triffing  inconveniences. 

On  the  part  of  the  defendant  the  fourth  mate  was  called. 
He  stated  that  there  was  no  deficiency  of  water  till  they 
got  near  the  Cape.  That  10,000  gallons  were  taken  on 
board  at  Calcutta,  which,  in  his  judgment,  was  sufficient 
from  there  to  St.  Helena.  That  the  voyage  was  rather 
long:  that  there  was  no  diminution  of  the  water  for  drink- 
ing, but  for  about  ten  days  no  water  was  supplied  for  wash* 
ing,  except  to  the  ladies,  and  that  the  leakage  was  about 
1,000  gallons.  With  respect  to  the  stowage,  he  stated 
that  one  hundred  and  fifty  bags  of  rice,  which  did  not  be- 
long to  the  East  India  Company,  were  for  about  ten  days 
placed  in  the  aftermost  hold,  and  then  removed;  and  cuddy 
stores  belonging  to  the  plaintiff,  together  with  some  of  the 
baggage,  were  placed  there  by  his  direction.  He  further 
stated,  that,  in  the  early  part  of  the  voyage,  applicatioa 
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was  made  by  the  plaintiff*  to  the  defendant  to  remove  a         iqqq^ 
part  of  the  baggage  from  the  accommodation  deck  to  the 
hold,  but  that  it  could  not  be  done  without  great  inconve- 
nience. 

TiNDAL,  C.  J.,  (to  Wildey  Serjt) — You  may  go  to  the 
jury  upon  the  two  points,  as  to  the  water,  and  as  to  the 
stowage  in  the  hold.  With  respect  to  the  going  to  the 
Cape,  I  do  not  think  it  is  a  covenant,  though  it  may  be  a 
representation. 

Wilde f  Seijt.,  was  about  to  argue  the  point,  when — 

TiNDAL,  C.  J.,  said,  the  better  way  will  be,  if  the  jury 
think  that  any  damage  has  been  sustained  on  that  part,  that 
they  should  find  it  separately ;  and,  if  I  am  wrong,  you  may 
move  the  Court.    At  present  my  impression  is  against  you. 

Wilde,  Serjt.,  in  reply. — Thedefendantknew  what  indul- 
gence he  could  grant  before  he  entered  into  the  bargain  with 
the  plaintiff*,  and  received  his  money.  The  contract  states 
that  he  was  fully  and  absolutely  authorized  to  let.  The  en- 
gagement is,  that  the  plaintiff*  shall  have  for  the  use  of  his 
passengers  the  whole  of  the  space  from  the  stem  to  the  ex- 
tremity of  the  sail-room,  and  a  sufficient  supply  of  water  and 
stowage  in  the  hold  for  the  luggage.  To  be  of  use  to  the 
parties,  a  stipulation  to  provide  for  their  comfort  must  be 
construed  largely,  because  it  is  not  possible  to  tell  all  the 
various  circumstances  that  may  arise  in  the  course  of  a  long 
voyage.  Why  did  the  defendant  stipulate  that  the  plain- 
tiff* should  pay  port  charges,  if  he  was  not  bound  to  go 
into  a  port  upon  request?  It  is  clear,  on  the  whole  of  the 
evidence,  that  the  defendant  occupied  for  his  own  advan- 
tage the  part  of  the  hold  not  occupied  by  the  East  India 
Company.  Also,  it  was  a  substantial  inconvenience  to  the 
passengers  to  have  walls  of  luggage  between  the  cabins, 
preventing  the  proper  circulation  of  air.     As  to  the  going 
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into  the  Cape,  odier  ships  went  in  and  andiored,  why  did 
not  the  defendant;  was  he  the  only  person  who  did  his 
duty  to  his  owner  ?  It  must  hare  heen  an  inconvenience 
to  take  sheep  on  boards  at  such  a  distance  out,  with  die 
wind  fresh.  The  captain  says,  in  one  of  his  letters :  **  I 
want  nothing;  you  may  have  eight  hours  to  go  in."  He  also 
says,  **  I  applied  to  government  for  leave  to  touch  at  the 
Cape,  and  could  not  get  permission ;  and  there  is  a  clause 
in  the  oharter-party  forbidding  me  to  stop  at  the  Cape  for 
stores,  or  any  thing  else."  But  these  things  could  not 
apply  to  a  case  of  necessity  affecting  the  health  of  the 
passengers.  In  snch  a  case,  the  charter-party  must  yield. 
As  to  the  harbour  dues,  the  plaintiff^  had  agreed  to  pay 
diem,  and  the  owners  would  not  have  been  liable.  After 
the  repres^itation  of  the  passengers,  and  the  way  in  whidi 
it  was  met,  you  will  find  a  verdict  for  the  plaintiff,  for 
such  reasonable  damages  as  you  think  the  justice  of  the 
case  requires,  considering  the  difficulty  of  proving  the  pe- 
cuniary damage  sustained. 

TiNDAL,  C  J.-- This  is  an  acdon  of  covenant  brought 
by  Captain  Corbyn  against  Caplsin  Leader,  and  you  will 
have  to  say,  whether  certain  covenants  set  out  in  the  de- 
claration have  been  broken,  and,  if  they  have,  then  to  what 
amount  the  plaintiff  has  sustained  damage.  The  agree- 
ment is  dated  in  December,  1831  •  Certainly  it  is  an  agree* 
ment  not  of  a  usual  kind.  There  is  a  charter-party  which 
is  said  to  be  at  variance  with  it.  If  the  defendant's  charter- 
party  invade  his  power  of  fulfilling  his  agreement,  that  is 
his  own  concern,  and  does  not  affect  the  question  between 
him  and  the  plaintiff;  one  of  the  questions  will  be,  whe** 
ther  the  defendant  did,  during  the  progress  of  the  voyage, 
keep  up  a  supply  of  the  necessary  and  usual  quantity  of 
water.  Certainly  the  covenant  would  not  be  broken  by 
the  want  of  water  for  a  short  time,  arising  irom  the  length 
of  the  voyage,  because  a  captain  does  not  guarantee  that 
a  voyage  shall  only  last  a  certain  time.    The  question 
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upon  thk  point  is,  whether  at  tlie  Cape  there  was  an  op*        1833. 
portunity  of  ohtauung  a  Buffictent  quantity  of  water  to 
keep  up  the  usual  supply.    It  is  clear  that  water  might 
have  been  obtained  by  the  defendant,  because,  in  point  of 
hetf  it  was  obtained  by  the  plaintifil     And  it  does  seem 
to  me,  that  it  was  a  breach  of  the  defendant's  coyenant, 
when  he  had  the  opportunity  of  getting  water,  that  he  did 
not  do  so,  but  exposed  his  passengers  to  the  inconveni- 
ence of  a  scanty  supply.     He  might  have  put  in  as  other 
ships  did,  or  he  might  have  stood  ofT,  and  obtained  water. 
As  far  as  the  evidence  goes,  the  plaintiff  obtained  the 
water,  and  has  had  to  bear  an  expence  which  he  ought 
not  to  have  sustained.     The  next  breach  is  as  to  the  hold. 
The  covenant  is  not  absolute,  but  conditional;  therefore, 
the  first  question  will  be,  was  there  room  to  stow  away  the 
luggage,  after  the  cargo  had  been  sent  in  by  the  East 
India  Company.    The  words  are,  that  the  defendant  will 
permit  and  suffer  the  plaintiff  to  occupy  it    This  fairly 
imports  that  there  should  be  some  request  or  demand  on 
the  subject     One  of  the  witnesses  proves  that  there  was 
a  request  soon  after  the  vessel  left  Calcutta.    Therefore 
you  will  consider  whether  there  was  in  fact  the  space  left. 
This  depends  upon  contradictory  evidence,  on  which  you 
must  exercise  your  judgment.     And  also  whether,  on  the 
representation  of  the  plaintiff,  a  removal  of  the  rice  into 
the  sail-room  took  place,  and  part  of  the  luggage  was 
placed  in  the  hold  in  its  stead.     There  is  contradictory 
evidence  upon  this  point  also.     Then,  with  respect  to  the 
third  covenant,  as  to  putting  into  an  intermediate  port. 
No  person  can  doubt  that  it  was  the  intention  of  the  par- 
ties, that  on  request  by  the  plaintiff,  for  the  benefit  of  the 
passengers,  the  defendant  should  put  into  an  intermediate 
port,  though  it  may  not  amount  to  a  covenant  in  law. 
But  assuming  it  to  be  a  covenant  in  point  of  law,  it  was 
clearly  broken ;  for  the  defendant,  when  requested,  refused 
to  put  into  the  Cape  of  Good  Hope.    Therefore  you  will 
find  what  damages  you  think  right,  keeping  it  separate 
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1833.  from  any  damages  you  give  on  the  other  parts  of  the  case. 
You  will  say  what  damage  the  plaintiff  has  sustained  from 
the  defendant's  not  furnishing  the  proper  supply  of  water; 
secondly 9  from  his  not  being  allowed  the  use  of  the  hold 
for  the  luggage;  and  thirdly ^  from  the  defendant's  not 
putting  into  the  Cape,  that  he  might  get  stock,  &c. 

Verdict  for  the  plaintiff,  \2bl. :  being  50/. 
on  the  first ;  25L  on  the  second ;  and  50/. 
on  the  third  breaches. 

Wilde,  Serjt.,  and  Cottingham,  for  the  plaintiff. 

Taddy,  Serjt.,  and  J.  H.  Lloyd,  for  the  defendant. 

[AuorDieft— To(M,  and  I^ovii^E.] 


In  the  ensuing  term,  a  rule  was  obtained  upon  the  point 
reserved  at  the  trial;  and  the  Court  after  argument  were 
of  opinion,  that  there  was  sufficient  to  constitute  an  im- 
plied covenant  on  the  part  of  the  defendant  to  put  into 
an  intermediate  port.  The  verdict  therefore  was  sustained 
for  the  whole  amount  of  damages. 


Adjourned  Sittings  at  Westminster,  after  Trinity  Term, 

1833. 

BEFORE   MR.    JUSTICE   PARK, 

(  Who  sat  for  the  Lord  Chief  Justice.) 

Cunningham  and  Another  v.  Fonblanque. 

Assumpsit.— The  first  count    of   the    declaration 
there  u  in  fact     gj^tcd,  that  the  plaintiffs  exercised  and  carried   on  the 

a  usage  of  trade  . 

between  the       busiuess  and  employment  of  printers   and  compositors, 

printers  and  pro- 
prietors of  newf- 

papers,  that  the  latter  should  give  to  the  former  four  weeks'  notice  of  taking  the  work  ftom  them, 
or  pay  them  four  weeks'  wages ;  but  such  usage  seems  not  to  be  mutuiil. 

An  usage  of  trade  must  be  proved  by  instances^  and  cannot  be  supported  by  evidence  of  opinion 
merely. 


June  \tth. 
Semble,  that 
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and  the  defendant  was  the  proprietor  and  publisher  of  a         1833. 

certain  newspaper;  and,  on  the  ist  of  January,  1832,  in  Cunningham 
consideration  that  the  plaintiffs,  at  the  special  instance  ^' 

,       ,  PONBLANQUB. 

and  request  of  the  defendant,  would  enter  into  his  service 
and  employ  in  and  about  the  composing  and  setting  up  of 
the  types  of  the  said  newspaper  for  the  printing  and  pub- 
lishing thereof,  at  certain  weekly  wages,  the  defendant 
undertook  to  retain  and  employ  them,  and  to  continue 
them  in  such  service  and  employment  until  the  expiration 
of  four  weeks  after  notice  given  by  the  plaintiffs  or^  the. 
defendant  to  the  other,  of  an  intention  to  put  an  end  to 
the  employment,  or  else  to  pay  the  plaintiffs  their  wages 
for  four  weeks.  It  then  averred  that,  ^although  the 
plaintiffs  entered  into  the  employ,  and  continued  in  it  for 
some  time,  and^had  been  always  ready  and  willing  to  con- 
tinue till  the  end  of  four  weeks  after  notice,  yet  the  de- 
fendant did  not  continue  till  that  time,  but^  on  the  con- 
trary, did  not  give  them  notice,  but  discharged  them  with- 
out any  notice  whatever,  and  also  refused  to  pay  them  four 
weeks'  wages  instead.  There  were,  also,  counts  for  work 
and  labour,  &c.     Plea — General  issue. 

The  items  of  demand  in  dispute  were  those  which  in 
the  particular  of  demand  were  thus  described :  — 

£    s.  d. 

"  For  composing  S774  lines  of  minion,  not  in- 
serted, proofs  of  which  were  sent    -        -     9    3    0 

<<  For  composing  469  lines  of  bourgeois,  not  in- 
serted, proofs  of  which  were  sent    -        -       1   17    6 

^'  The  defendant  discontinued  employing  the 
plaintiffs  in  and  about  the  composing  and 
setting  up  of  the  types  of  the  newspaper 
mentioned  in  the  declaration  in  this  cause, 
without  giving  four  weeks*  notice  of  his 
intention  so  to  do ;  the  plaintiffs,  there- 
fore, claim  and  demand  to  be  paid  for  four 
weeks' wages,  profits,  and  advantages,  the 
«umof 53    0    0" 
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1833.  It  appeared  that  the  defendant  was  the  proprietor  of 

'  the  Examiner  newspaper,  and  the  plaintifl&i  who  were  prin- 

CUWNIHGHAII  11 

V.  ters,  were  employed  to  set  the  types  of  it,  and  that  there 

KBLANQUE.   ^^  every  week  a  quantity  of  what  is  called  overset  matter, 

of  which  proofe  were  sent  to  the  defendant.     The  amount 

of  the  charge  for  this  was  admitted  to  be  11/.  Qs^  6rf.,  as 

mentioned  in  the  particulars  of  demand. 

With  respect  to  the  usage,  the  printer  of  the  John  Bull 
newspaper  was  called  on  the  part  of  the  plaintiffs.  He 
stated  that  he  had  been  acquainted  with  the  printing  of 
newspapers  for  thirty  years  past.  He  was  asked  whether 
there  was  any  usage  of  trade  as  to  the  terms  with  respect 
to  giring  notice  before  the  employment  of  Hie  printer 
could  cease. 

Talfourdy  Serjt,  for  the  defendant,  objected,  that  the 
cases  where  eyidence  of  usage  was  admissible,  v^ere,  firsts 
the  law  of  merchants;  and,  secondly  ^  where  a  contract  waa 
ambiguous,  and  both  parties  to  it  were  in  the  same  trade. 
He  contended,  that,  as  the  defendant  was  a  stranger  to  the 
trade  of  a  printer,  unless  the  usage  were  l»ougbt  home 
to  httn,  it  was  not  admissible  in  evidence. 

Jones,  Serjt,  for  the  defendant,  submitted,  that  the 
only  way  of  shewing  an  implied  contract  waa  by  evidence 
of  usage. 

Park,  J.,  was  of  opinion  that  the  evidence  was 
not  admissible;  but  said  he  would  receive  it,  and  give 
leave  for  a  motion  to  enter  a  nonsuit.  His  lordship  in- 
timated that  there  could  not  be  any  usage  with  respect  to 
Sunday  newspapers,  as  they  had  only  existed  for  a  short 
time. 

The  witness  then  stated,  that,  according  to  his  un- 
derstanding, unless  a  special  contract  be  proved,  the 


CUMHIMaBAM 
FOHBLAMQUBi 
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printer  of  a  newspaper  is  ^itided  to  four  weeks'  notice  18^ 
frcmi  the  ppoprietor.  Several  otber  witnesses  were  called^ 
who  stated  that  they  understood  the  usage  to  be  diat  four 
weeks'  notice  was  given  on  either  side,  and  they  stated 
several  instances  in  which  such  notice  had  been  given  by 
the  proprietors  to  the  printer,  but  none  could  produce 
any  instance  in  which  it  had  been  given  by  the  printer  to 
the  proprietor  (a).  They  also  said  that  it  would  be  at- 
tended with  great  practical  inconvenience  to  both  parties 
if  such  a  contract  were  put  an  end  to  without  notice. 

On  die  part  of  the  defendant  it  was  proved,  that,  with 
respect  to  overset  matter,  the  defendant  deored  that  slipa 
might  he  kept,  and  said  if  it  came  to  any  thing,  consider- 
aUe,  he  would  make  the  plaintiffs  a  remuneration  at  the  end 
of  nz  or  twelve  mon^s.  Several  accounts  w^re  delivered 
by  the  plaintiffii,  not  making  any  mention  of  overset  matter;, 
and  it  appeared,  also,,  that  the  defendant  took  away  the 
printing  from  die  plaintiffs  in  consequence  of  their  being, 
so  late  in  the-  printing  that  the  publication  was  delayed, 
and  die  defendant,  hmg  in  consequence,  obliged  to  pay 
the  poslBge  of  nearly  all  die  number  whidi  w^e  sent  aut» 
besides  loung  the  sale  of  a  considerable  quantity.  The 
defendant  had  frequendy  remonstrated  with  the  plaintiffa 
on  their  delay,  and  in  one  note  which  he  sent  told  them, 
that,  if  it  occurred  again,  he  should  consider  that  a  final 

(a)  In  Bttnrow'8  Report8,Vol.  2,  by  opinion  only.**     In  the  case  of 

p.  1228,  it  is  8sid,  <'  The  custom  of  SaviU  v.  Barchard,  4  Esp.  N.P.C. 

merchnnts  is  part  of  the  law  of  53,  several  witnesses  were  called 

England,  and  courts  of  law  must  to  prove  a  usage  in  the  trade  of  a. 

take  Dotioe  of  it  as  such.    There  dyer,  some  of  them  said  that  they. 

may,  indeed,  be  some  questions  always  understood  it  to  be  the 

depending  upon  customs  amongst  practice  of  the  trade,  but  not  being 

merchants,  where,  if  there  be  a  able  to  prove  any  particular  in- 

donbt  about  the  custom,  it  may.  stance  in  which  it  had  been  as* 

be  fit  and  proper  to  take  the  opin*  serted.  Lord  Kenyon  said  that  thdr 

ion  of  merchants  thereupon ;  yet,  evidence  went  for  nothing.    See 

that  is  only  where  the  law  remains  the  cases  of  Wood  v.  Wood,  ante, 

doubtful;  and  even  there  the  cus-  Vol.  1,  p.  69,  and  Bleadenr.  Han' 

tern  must  be  proved  by  factg,  not  eock,  ante,  Vol.  4,  p.  162. 
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1833.  notice,  and  remove  the  paper  instanter.     The  plaintiffs 

CuNMiNQUAM  ^^^^  '"  *  ^^^  about  three  weeks  after  their  dismissal,  which 

V.  did  not  contain  any  claim  for  waffes  in  lieu  of  notice. 

JoneSy  Serjt.,  in  reply. — With  respect  to  the  four  weeks' 
notice,  I  do  not  understand  a  custom  in  law  as  in  a  manor, 
but  a  usage  in  a  particular  business,  which  all  persons  in 
that  business  must  be  taken  to  understand,  and  upon  which 
they  must  be  considered  to  act.  The  printer  and  proprie- 
tor of  a  newspaper,  no  special  contract  being  made,  must 
be  taken  to  contract  upon  the  terms  which  regulate  the 
dealings  between  printers  and  proprietors.  Antiquity  is 
not  necessary  to  establish  the  usage  I  contend  for,  because 
new  professions  and  trades  may  arise.  As  to  the  four 
weeks'  notice,  it  is  important  to  the  printer,  who  has  to  give 
notice  to  his  own  men,  and  also  to  the  proprietor  of  a  paper, 
who  would  be  greatly  inconvenienced  by  its  being  sud- 
denly given  up  by  the  printer.  The  defendant  knew  that 
the  previous  printer  had  required  a  notice,  and  only  for  a 
particular  reason  did  not  go  to  law  about  it,  and  he  did  not 
make  any  exception  in  his  agreement  with  the  plaintiffs. 
He  also  said,  *^  If  the  delay  occurs  again,  I  shall  consider 
this  as  final  notice."  That  shews  he  must  have  been  aware 
that  but  for  that  he  would  have  been  bound  to  give  longer 
notice.  As  to  the  overset  matter  it  appears  that  slips  were 
regularly  kept. 

Park,  J.,  (in  summing  up),  inter  alia  said — I  adhere  to 
the  opinion  I  at  first  expressed,  and  think  still  that  there 
is  not  a  colour  or  pretence  for  the  question  that  was  put 
as  to  the  usage.  But  I  said  I  would  not  nonsuit ;  and 
therefore  you  may  assume  that  such  a  usage  as  that  con- 
tended for  is  legal.  The  question  for  you  will  be,  whether 
the  usage  is,  in  point  of  fact,  proved  ?  There  is  a  special 
contract  specially  stated  in  the  declaration,  and  the  plain- 
tiff must,  to  support  his  declaration,  prove  the  usage  ex- 
actly as  he  has  laid  it.     This  he  has  not  done.     In  the  de- 


FONBLANQUE. 


TRINITY  TERM,  3  WILL.  IV.— C.  P.  49 

claration  it  is  stated^  that  the  notice  is  to  be  given  by  the  1833. 
printer  or  proprietor,  as  the  case  may  be.  Now,  there  is  Cunningham 
not  a  single  witness  who  has  proved  the  reciprocity  of  the 
practice ;  that  is,  by  instances.  Two  witnesses  stated  it, 
but  did  not  produce  any  instances.  But  did  the  plaintiffs 
themselves  consider  it  as  a  usage  ?  If  they  did,  how  is  it 
that  they  did  not  insist  upon  the  notice  at  the  time,  nor  for 
some  time  after?  If  a  servant  robshis  master,  he  may,  though 
a  month's  notice  is  required,  dismiss  him  without  any  notice, 
and  need  not  pay  him  a  month's  wages ;  and  if  he  is  negligent 
in  his  business  and  injures  his  master,  I  am  not  prepared 
to  say  that  the  master  may  not  dismiss  him,  as,  if  he  were 
kept,  it  might  be  very  injurious,  as  he  might  do  the  busi- 
ness Tery  carelessly  when  he  knew  he  was  not  to  be  kept 
longer.  And  with  respect  to  the  overset  matter,  the  sub- 
stance of  the  evidence  is,  that  the  defendant  said,  "  Keep 
the  slips,  and  if  there  is  any  thing  considerable,  I  will  make 
you  compensation;'*  not,  I  will  pay.  This  is  not  a  matter 
upon  which  an  action  may  be  brought.  His  Lordship  ob- 
served on  the  absence  of  demand,  and  on  the  sending 
in  of  accounts  not  containing  the  charge,  and  left  the  ques- 
tion of  usage  to  the  jury,  who  found  for  the  plaintiffs. 

Damages  64/.,  thereby  establishing  the  ex- 
istence of  the  usage* 

Jones^  Serjt.,  and  Kellt/,  for  the  plaintiffs. 
Tal/burd,  Serjt.,  and  Butt,  for  the  defendant 
[Attomies — Hodgson  4*  B.,  and  Brundrett  if  Co.] 


A  RULE  nisi  was  obtained  in  the  ensuing  Michaelmas 
Term  for  a  nonsuit  or  a  new  trial,  which,  after  argument, 
was  thus  modified.  It  was  made  absolute  for  reducing  the 
verdict  for  the  plaintiffs  to  the  sum  of  11/.  Os.  6(/.,  being 
the  charge  for  overset  matter,  and  for  entering  a  verdict 
for  the  defendant  on  the  counts  relating  to  the  usage. 

VOL.  VI.  s  N.  p. 
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1933. 

Venafra  v.  Johnson,  Clerk. 
June  16lA.       ^^ 

In  an  action  on  C/ASE. — The  declaration  stated  that  the  defendant  swore 
inga^lnnpiaint  that  he  feared  the  plaintiff  would  do  him  some  grievous 
tofteofthr^t-  ''odily  harm^  and  in  consequence  he  was  obliged  to  find 
ening  language,  security  to  keep  the  peace,  and  was  imprisoned  till  he  had 

inconsequence  -■  .  - 

of  which  the  procured  it. 

toiwn^^to'roi-  Tl^e  plaintiff,  who  was  a  teacher  of  dancing,  became 

*  rilwned  tiu'he  *®"*'*^  *^  *^®  defendant  of  part  of  a  house  in  Regent-street, 
found  hail,  if  it  The  plaintiff  wished  to  have  a  subscription  ball  there,  to 
the  threat  was  which  the  defendant  objected,  contending  that  it  was  not 
OTwnce^a^-  within  the  terms  upon  which  he  let  the  premises  to  the 
▼ate  dispute,  plaintiff.  The  plaintiff^  however,  had  some  bills  printed, 
tered  to  the  de-  notifying  that  such  a  ball  would  take  place;  and  had  one 
lated  to'him  by  ^^  them  put  up  at  a  window  of  the  house.     The  defendant 

*  Te'c^denoT  ^^^g  it,  pulled  it  down ;  in  consequence  of  which  the 
ofitbeibrethe  plaintiff  said  something  to  a  person  named  Davis,  who 
the  question  Uved  in  the  house,  and  was  in  the  employ  of  the  defendant, 
£  whVther  tt"  ^^^^  ^^^  understood  to  be,  that  he,  the  plaintiff,  would 
defendant  acted  lose  half  his  blood  but  Mr.  Johnson  should  have  it.   This 

hondJUU  upon 

the  threat  men-  being  communicated  by  Davis  to  the  defendant,  he  went 
merely  ntedTit  before  a  magistrate,  and  when  there,  Davis  swore  that  he 
*'  "m'Hshin^'  heard  the  plaintiff  menace  Mr.  Johnson,  by  saying  that  he 
his  own  private  would  losc  half  his  blood  but  Mr.  Johnson  should  have  it ; 
and  the  defendant  swore  that  he  believed  from  the  infor- 
mation of  Davis,  that  the  plaintiff  would  do  him  some 
grievous  bodily  harm.  In  consequence  of  this  a  warrant 
was  issued  for  the  apprehension  of  the  plaintiff,  and  he  was 
taken  before  the  magistrate.  When  there,  he  told  the 
magistrate,  that,  being  rather  angry  at  the  defendant's  hav- 
ing pulled  down  his  bill,  he  said  to  Davis,  not  what  Davis 
had  sworn,  but  this^-*"  Does  Mr.  Johnson  want  me  to  pay 
rent  and  keep  the  room  for  nothing  but  to  walk  up  and 
down  in,  and  to  lose  all  my  connexion.  I  must  not  lose 
my  connexion;  and  if  Mr.  Johnson  takes  all  my  money,  he 
might  as  well  take  all  my  blood."    The  magistrate  upon 


;  for  maHdously  iadicting  the  cause  before  be  can  call  upon  the 
plaintiff  for  peijary,  malice  and  a  defendant  to  prove  the  affirmative^ 
want  of  probable  cause  in  the  de-  and  shew  that  he  hud  reasonable 
fcndttit  must  concur;  and  the     and  probable  cause/' 
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this  advised  the  parties  to  retire  and  settle  the  matter^  |g^^ 
They  went  out,  and  the  defendant  proposed  to  liberate  the 
plaintiff  upon  his  undertaking  to  pay  the  rent  up  to  the 
next  quarter-day,  and  to  take  away  his  things  by  four 
o'clock  that  afternoon*  The  plaintiff  refused  this  offer, 
and  was  put  into  a  room  adjoining  the  magistrate's  office. 
A  modification  of  the  terms  proposed  was  afterwards 
agreed  to,  but  the  defendant  went  out  of  town  without  com- 
municating it  to  the  magistrate,  and  the  plaintiff  was,  there- 
fore, taken  in  the  evening  to  prison,  where  be  remained  all 
nighty  and  was  liberated  the  next  day  on  finding  ba^l. 

A  witness,  named  Goddard,  proved  at  the  trial  that  the 
defendant  told  him  he  wanted  to  abate  the  nuisance  suris- 
ing  from  the  plaintiff's  advertising  subscription  balls  to  be 
held  at  his  hoUse» 

t/bne«,  Serjt.,  for  the  defendant. — The  plaintiff  must  be 
nonsuited.  The  evidence  is  only  this :  a  dispute  arises 
concerning  a  house;  and  a  person,  named  Davis,  mentions 
to  the  defendant  certain  words  which  he  heard,  and  which 
the  defendant  does  not  pretend  to  have  heard.  The  ma- 
gistrate puts  his  construction  upon  the  words  proved* 
There  is  no  evidence  of  want  of  reasonable  and  probable 
cause.  WiUam  v.  Taylor  (a),  is  the  last  authority  upon 
this  subject*  In  fact,  on  the  plaintiff*'8  case  reasonable  and 
probable  cause  is  sh&wn  to  have  existed^ 

Spanldci  Serjt«i  for  the  plaintiff* — Enough  has  been 
jwoved  to  send  the  case  to  the  jury,  for  them  to  say,  whe- 
ther the  defendant's  motive  was  a  fear  resulting  firom 
Davis's  statement — whether  he  put  forward  the  threat 


(a)  6Bmg.  183,  and  3  Moore  &     plaintiff  mudt  produce  some  evi- 
P^e,  3fi0.    "  In  an  action  on  the     dence  to  shew  a  want  of  probable 
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1833.  ^^'^^  ^^®»  ^'  merely  used  it  as  a  pretext.  According  to 
the  statement  of  Goddard,  his  object  was,  as  he  said,  to 
abate  the  nuisance.  With  respect  to  malice,  it  is  to  be  in- 
ferred from  the  facts.  If  a  man  inflicts  an  injury  on  an- 
other contrary  to  law,  and  with  the  view  of  accomplishing 
his  own  purposes,  it  shews  the  existence  of  malice  in  point 
of  law. 

Moodyy  on  the  same  side. — llie  object  contemplated 
was  of  a  private  nature.  There  might  be  enough  to  con- 
stitute probable  cause,  had  it  been  the  case  of  a  public 
prosecution;  but  not,  as  it  was  the  case  of  a  private  injury. 
The  words  are  so  loose  and  minute,  that  it  will  be  for  the 
jury  to  say  whether  the  defendant  did  in  fact  draw  the  in- 
ference that  the  plaintiff  intended  to  injure  him. 

JoneSy  Seijt.,  in  reply. — There  must  be  malice,  and  the 
want  of  reasonable  and  probable  cause. 

Park,  J. — The  circumstances  of  this  case  are  very  un- 
common. I  do  not  remember  any  such  state  of  facts  be- 
fore ;  but  I  am  inclined  to  say,  that,  as  it  now  stands,  this 
action  will  not  lie;  and  I  say  so  for  this  reason-— It  ap- 
pears that  Mr.  Johnson  did  not  set  the  matter  going;  he 
only  acted  upon  the  statement  of  his  servant.  I  have  looked 
through  the  depositions,  and  from  the  beginning  to  the 
end  I  find  not  one  word  of  any  requisition  on  the  part  of 
Mr.  Johnson  to  obtain  a  warrant.  I  am  very  much  surprised 
that  the  magistrate  should  have  granted  a  warrant  upon 
such  a  statement,  particularly  as  he  afterwards  advised  the 
parties  to  settle  it.  It  seems  that  the  defendant  told  the 
plaintiff  to  bring  his  witnesses,  and  altogether  it  was  treated 
as  more  of  a  civil  proceeding  than  any  thing  else.  The 
complaint  should  have  been  dismissed.  The  defendant 
might  think  that  the  magistrate  could  settle  the  civil  ques- 
tion between  them.  I  think  the  whole  of  this  proceeding 
is  ihe  act  of  the  magistrate^  and  therefore  the  plaintiff  must 
be  called. 


A  RULE  nisi  for  a  new  trial  was  afterwards  granted,  and 
made  absolute  in  this  case,  the  Court  considering,  with  the 
concurrence  of  Mr.  Justice  Park,  that  the  facts  should  have 
been  left  to  the  jury.  The  case  was  afterwards  tried  be- 
fore Mr.  Justice  Gaselee,  at  the  Sittings  in  Hilary  Term, 
1834,  and  the  jury  found  for  the  plaintiff. 

Damages— 100/. 

In  the  course  of  the  same  Term,  a  rule  nisi  for  setting 
aside  this  verdict  was  obtained,  on  the  ground  that  it  was 
against  evidence,  and  that  the  damages  were  excessive. 
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SpanUe,  Seijt.,  intimated  that  he  should  appear. 

Park,  J.,  then  directed  the  jury  that  there  was  proba-  ^enafra 
ble  cause,  and  that  they  must  find  their  verdict  for  the  de-  Johnson. 
fendant  in  point  of  law. 

Spantie,  Seijt.,  was  at  Brst  about  to  tender  a  bill  of  ex- 
ceptions; but  afterwards,  to  save  expense,  consented  to  be 
nonsuited. 

Spankie,  Seijt.,  and  Moody,  for  the  plaintiff. 

Jones,  Serjt,  for  the  defendant. 

[Attornies— K.  W,  WUliams,  and  /.  H.  Webber^. 
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Adjourned  Sittings  in  London^  after  Trinity  Term, 

B^f'QRE  MR.  jySTICE  AUDBRSOJK. 

(Who  sat  for  the  Lord  Chief  Justice.) 


Jme  26th.  Dean  r.  HoQo  and  Lewis. 

A.htreda8teain.  xIlSSAULT,  With  several  special  pleas  of  justification, 
to  coDTey\im-  Thatoneof  the  defendants  was  possessed  of  a  Certain  Steam 
Tot^exi^ding'  ^^^®®^  ^°'^  ^^^^^  ^^^  pUintiff  ifttnided,  and  he  gently  laid 
fifty  in  Dumber,  hands  on  him  to  remove  him^  and  the  other  defendant  as- 
The captain,  '  sisted.  Replication  of  excess  as  to  the  justification,  which 
crew"were°the  ^^  pleaded  to  the  third  count,  which  alleged  a  tearing  of 
'^Tb^ie^'ro-  *®  plaintiflTs  clothes ;  and  de  injurid  to  the  other  special 

prietor.     A  pleas. 

of  the  i»rty,  From  the  evidence  on  the  part  of  the  plaintiff,  it  ap- 

come  onlSaid  P®*^®^  that  he  was  desirous  of  going  to  Richmond  with  a 
bythecapuin;    friend;  and  beinff  too  late  for  the  regular  steam  boat, 

and  being  de-  ^ 

sired  to  quit,  le-  they  hired  a  wherry,  and,  when  they  had  got  as  far  as 

u^^'A^^^^^th     Whitehall,  they  saw  the  Queen  Adelaide  steamer,  and  in- 

oihe^*w^^e*d  ?^®^  where  it  was  going.  The  captain  replied  to  "  Rich- 

him  by  force:—  mond.*'    The  plaintifTsaid  tliat  is  the  very  thing  we  want. 

had  not  such       They  were  going  on  board,  when  the  captain  said  ^^  Do 

^'S««tifiSd  y^^  belong  to  the  party  ?  The  plaintiflP  said,  "  Party,  what 

theminsodoiog.  party?  we  are  by  ourselves."    The  captain  said,  "  Very 

well,you  may  come  on  board — the  fare  is  \s.  6d.  a  piece.'* 

The  plaintiff  and  his  friend  then  went  on  board,  and 

walked  about,  and  soon  after  observed  servants  coming 

with  provisions  in  baskets,  which  led  them  to  think  that 

the  boat  was  engaged  for  a  private  party.     The  plaintiff 

was  looking  towards  the  shore,  when  a  gentleman,  who 

had  been  giving  directions,  and  appeared  to  be  one  of  the 

managers,  came  up  to  the  plaintiff's  friend,  and  said  '*  I 

hope  you  gentlemen  have  not  left:  any  of  your  party  be- 

hiiid.*'     To  which  the  reply  was,  '*  No,  sir,  we  have  not 

left  any  of  our  party  behind  ;  I  am  very  sorry  we  are  here  • 
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I  am  afraid  we  are  intruders :  we  were  not  aware  when  we 
came  on  board,  that  it  was  a  private  party."  The  gentle- 
man made  answer,  '*  You  are  not  at  all  intruding.*'  The 
steam  boat  then  went  on,  and  nothing  particular  occurred 
tQI  it  arrived  near  Putney  Bridge,  when  the  defendants, 
Lewis  and  another  person,  said,  in  a  loud  tone, ''  There  are 
strangers  on  board,*'  and  advanced  towards  the  plaintiff 
and  his  friend,  and  asked  them  if  they  belonged  to  the 
party.  They  said,  No,  but  they  had  explained  to  a  gen« 
tleman  who  appeared  to  be  a  manager.  Angry  words 
passed  between  the  parties.  The  plaintiff  and  his  friend 
were  several  times  told,  that  they  had  no  business  there, 
and  that  if  they  did  not  go,  they  would  be  compelled  by 
force  to  leave,  and  eventually  a  wherry  was  called,  and 
,  they  were  forced  into  it  by  the  defendants  and  others. 
The  plaintiff  seated  himself,  and  refused  to  move,  and  in 
the  act  of  forcing  him  away,  it  appeared  that  his  clothes 
were  much  torn. 

Spankie,  Serjt,  for  the  defendants. — To  the  third  count 
for  tearing  the  plaintiff's  clothes,  we  justify  as  in  posses- 
sion of  the  vessel,  and  they  reply  excess,  which  admits  the 
possession.  The  defendants  were  in  fact  in  the  possession 
of  the  vessel.  Want  of  civility  and  courtesy  in  the  man- 
ner of  desiring  the  plaintiff  to  depart,  is  no  ground  of  ac- 
tion, if  he  had  no  business  there.  I  apprehend  that  Lewis 
had  the  exclusive  right  of  possession  for  that  day ;  the  ob* 
ject  is  the  exclusion  of  persons  not  of  the  party  invited. 
The  same  rule  applies  to  a  steam  boat  as  to  a  coach,  or 
a  room  in  a  tavern.  A  letter  was  written  by  the  proprie- 
tor of  the  steam  boat  to  the  defendant  Lewis,  ten  days 
before  the  day  in  question,  letting  the  boat  for  51.  IQf., 
the  party  not  exceeding  fifty  persons,  and  20s.  to  the 
steward  for  glass,  &c.  The  captain  had  no  right  to  en- 
gage passengers.  The  plaintiff  ought  to  have  inquired 
who  was  the  person  who  had  hired  the  boat  He  should 
also  have  explained  to  any  person  having- authority  at  any 
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time  afterwards.  The  question  is  not  whether  there  was 
a  want  of  delicacy  in  the  mode  of  requesting  the  plaintiff 
to  retire,  but  whether  the  plaintiff  had  any  right  to  be 
there.  As  to  the  violence,  it  is  impossible  to  calculate, 
with  any  degree  of  nicety,  the  exact  quantum  of  force  ne- 
cessary to  overcome  resistance.  It  is  not  pretended  that 
any  blow  was  struck ;  the  clothes  would  necessarily  be  torn 
in  the  attempt  to  remove.  The  real  question  is,  whether 
the  force  was  justifiable ;  and  if  it  was,  there  must  be  a  ma- 
nifest  intention  to  do  one  thing,  under  the  pretence  of 
doing  another— the  object  of  putting  out  must  be  used  as 
a  pretext  for  indulging  revenge  and  cruelty,  to  constitute 
what  in  law  is  called  excess.  It  appears  that  the  plain- 
tiff was  sitting,  and  more  force  was  of  course  necessary  in 
order  to  lift  him  up. 

Alobrson,  J. — How  do  you  make  out  your  right  of 
possession  ?  The  captain  was  in  possession  of  the  vessel 
under  a  particular  contract. 

Spankie,  Serjt. — We  had  possession  of  the  vessel,  toge* 
ther  with  the  use  of  the  servants.  It  is  similar  to  the  case 
of  a  coachman. 

Addison,  on  the  same  side.— There  is  only  one  assault, 
therefore  the  plaintiff's  counsel  must  elect  which  counts 
he^  will  go^upon.  The  question  of  excess  is  not  raised 
upon  the  first  pleas. 

Alderson,  J. — If  you  do  not  mean  to  call  witnesses,  I 
will  put  my  brother  fVilde  to  elect  now.  If  you  do,  I  will 
put  him  to  elect  afterwards. 

On  the  part  of  the  defendants,  the  letter  from  the  pro- 
prietor of  the  steam  boat,  referred  to  in  the  argument  of 
Spankict  Serjt.,  was  put  in.  It  was  as  follows :  **  I  have 
seen  the  steward,  and  in  consequence  I  note  the  Adelaide 
as  engaged  for  you  for  Richmond  or  Twickenham  on 
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Thursday  the  24th  instant,  at  the  hire  for  the  day  of 
5/.  10*.,  your  party  not  exceeding  fifty  persons." 

The  person  who  wrote  the  letter  was  called  as  a  witness, 
and  stated  that  the  captain  was  hired  by  him  to  navigate 
the  vessel  at  6jr.  for  the  day,  as  were  the  other  men  and 
the  steward  also.  The  witness  was  about  to  state  the  rea> 
son  why  he  had  limited  the  party  to  fifty  persons,  but — 

Alderson,  J.,  reftised  to  hear  it,  saying  it  was  for  him 
to  construe  the  written  instrument.  His  lordship  added, 
there  is  no  doubt  that  the  plaintiff  had  no  right  there ;  the 
question  is,  who  had  the  right  to  turn  him  out. 

Witnesses  were  also  called,  who  contradicted  the  state- 
ments made  by  the  plaintiff's  witness,  as  to  the  mode  of 
questioning  him  to  retire,  and  the  quantum  of  violence 
used. 

WiUe,  Serjt.,  then  elected  to  abandon  the  third  count; 
and,  in  reply^  said — ^^As  to  the  right  of  possession,  sup- 
posing there  had  been  a  running  down,  could  it  be  said 
that  the  defendants  were  answerable,  as  being  in  posses- 
sion, and  not  the  captain  ?  If  an  individual  hires  a  vessel 
for  a  week,  and  hires  and  pays  the  men,  he  is  in  possession ; 
but  not  so  if  the  men  who  navigate  it  are  the  servants 
of  the  proprietor.  It  is  only  the  use  which  he  has  in  such 
a  case,  as  if  you  take  the  inside  of  a  coach.  And  when 
parties  have  got  into  a  vessel  under  such  circumstances  as 
this  plaintiff,  they  are  not  to  be  turned  out  after  they  have 
proceeded  a  considerable  distance  on  the  passage. 

Alderson,  J.,  (in  summing  up),  said — The  first  question 
for  your  consideration  is,  whether  the  defendants  have  jus- 
tified the  assault  which  has  been  proved.  The  way  in 
which  they  justify  is,  that  the  defendant  Lewis  was  pos- 
sessed of  a  certain  steam  vessel,  and  that  the  plaintiff 
was  unlawfully  there,  and,  being  requested,  refused  to 


Dban 


June  27M. 


GA8ES  AT  NISI  PRIUS, 

leave,  whereupon  Lewis  removed  him,  and  the  other  de» 
fendant  assisted  him  in  doing  so.  You  need  not  consider 
whether  they  used  too  much  violence,  as  the  pUintiff  has 
not  tak^n  issue  upon  that  point.  Ln  pomt  of  Uw,  I  inform 
you  that  Lewis  was  not  justified  as  in  possession  of  the 
vessel,  and  therefore  you  wiD  find  your  verdict  for  the 
plaintiff.  But  you  must,  in  considering  the  damages,  take 
all  the  circumstances  into  your  consideration;  and,  if  you 
think  that  the  defendants  were  in  substance  justified, 
then  you  should  find  your  verdict  for  a  farthing  damages. 
But,  if  you  think  that  they  were  not  in  substance  justified, 
then  you  will  give  such  damages  as  you  think  the  plaintiff 
is  entitled  to.  His  Lordship  read  over  the  evidence,  and 
left  the  conflicting  testimony  to  be  decided  on  by  the  jury, 
who  found  a  verdict  for  the  plaintiffs 

Damages  IM. 

WUde^  Serjt.,  and  Miller^  for  the  plaintiff. 

SfMukhf  Serjt.^  and  Addison,  for  the  defendants. 
[Attomies— Dfoiiy  sad  VincefU}. 


A  RULE  nisi  for  settii^  aside  this  verdict  was  obtained, 
which,  after  argument,  and  time  taken  to  eonsideri  was 

Discharged. 


Mayhbw  and  Another  v»  Nelson  and  Others* 


'u^  h^^msd  ^-^"^  ^  against  the  defendants,  as  proprietors  of  the  Mon- 
iMitiyofthe  arch  Coach,  to  recover  the  value  of  a  quantity  of  hat 
which  ii  uken  bodics,  which  wcre  to  be  conveyed  from  Keynsham,  near 
o?rabbltt,*  wnd  Bristol,  to  London,  and  which  were  lost  on  the  journey, 
partly  from  the  It  was  proved  that  inquiry  was  made  at  Keynsham  of 
do  not  come  un-  the  coachman,  as  to  what  had  become  of  the  parcel,  and  his 
ti^^y^^^  ply  was,  that  he  understood  it  had  been  lost. 

the  Carrien' 

Act,  11  Geo.  4  &  1  Will.  4,  c.  68. 
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Adams,  SeijC,  for  the  defendants,  objected,  that  what 
the  coachman  said  was  not  evidence. 


TiMDAL,  C.  J.,  was  of  opinion  that  it  was. 

A  witness  stated,  that  the  hat  bodies  were  made  of  wool, 
nbout  half  of  sheeps'  and  half  of  rabbits*  wool,  and  that 
there  was  not  any  hair  in  them  at  all.  Another  witoeito 
said,  that  they  were  called  "  felt.*' 

Adams,  Seijt.,  referred  to  the  statute  II  Greo.  4  &  1 
WiU.  4,  c.  68,  s.  1,  which  enacts,  that  carriers  shall  not  be 
Kable  for  a  variety  of  articles.  Including  **  furs,**  if  they 
exceed  ten  pounds*  value,  unless  thd  value  and  nature  are 
declared  at  the  time.  And  he  contended  that  the  hat  bo- 
dies came  under  the  description  of  furs,  as  they  were 
made  partly  of  the  fur  which  came  from  the  back  of  a  rab- 
bit. He  cited  different  definition^  and  examples  from 
John8on*8  Dictionary  (a). 

Wilde,  Sei}t.j^  for  the  plaintiff«.^t.  i»  w>%  fur,  but  wool, 
when  it  is  taken  off  the  skin. 

TiNDAL,  C.  J. — Look  at  the  words  of  the  statute,  and 
consider  whether  it  does  not  mean  articles  made  entirely  of 
fur,  and  not  articles  in  which  there  is  only  a  portion  of  fur. 
The  statute  speaks  of  silks  in  a  manufactured  or  unmanu- 
factured state,  and  whether  wrought  up  or  not  wrought 


(a)  One  of  the  examples  was —  found  in  cold  countries;  bur  in 

*'  TIs  but  tbe  dresang  of  a  bird  of  general."— llay.  3rrf, "  Any  mois- 

prey  in  bis  cap  and  fors,  to  make  tnre  exbaled  to  sucb  a^degree  as 

aJudgeof  bim.**  There  are  three  that  the  remunder  sticks  on  the 

definitions  of  fur  given  in  John-  part/'     It  is  derived  from  the 

son's    Dictionary: — Ut,   **  Skin  French  wordybttrrttre,  which,  ae- 

mth  soft  hair,  with  which  gar-  cording  to  Boyer,  is  '^  Peau  /mis- 

meols  are  lined  for  warmth." —  tde  et  ganue  de  um  poU  " — "  Skin 

Swift.    2nd,  "  Soft  hair  of  beasts  dressed  with  the  bur  on." 
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up  with  other  materials ;   but  it  mentions  furg^  without 
any  such  provision. 

Adams,  Serjt. — That  is  the  only  thing  which  creates 
any  doubt  in  my  mind  upon  the  subject. 

TiMDAL^  C.  J. — I  confess  that  it  creates  a  very  strong 
doubt  in  my  mind;  but  you  shall  have  leave  to  move. 

His  Lordship  left  it  to  the  jury  to  say,  whether,  on  the 
evidence,  they  thought  that  the  hat  bodies  were  made  of 
fur  or  not. 

The  jury  said  they  were  of  opinion  that  they  were  made 
of  wool. 

Verdict  for  the  plaintiffs,  subject  to  a  refer- 
ence as  to  the  amount. 

Wilde,  Serjt.,  and  Wightman,  for  the  plaintiffs. 
Adams,  Serjt ,  for  the  defendants. 

[Attoniies— r.  B.  Cox,  and  Young]. 


June  27th. 


BoswELL  and  Another,  Executors  of  Boswell,  deceased, 
r.  Smith  and  Others. 


A.  had  t  claim    AsSUMPSIT  for  goods  sold  and  delivered.     Plea— the 
D.   SeTenir      general  issue,  with  a  notice  of  set-off. 
5!^^,'b.^'^-       ^^^  plaintiff  claimed  a  sum  of  32/.  Is.  6rf.,  being  the 
ed  a  check  for  a  balance  of  an  account  for  the  price  of  a  cart  made  for  the 
the  name  of       defendants  in  the  month  of  August,  1831. 

himself  and  C. 
and  D.,  as  his 
partners,  which 

was  proved  to  have  passed  through  the  hands  of  A.,  and  to  have  been  appropriated  by  him  to  his 
own  ^pnrposes.  A.  died : — Held,  in  an  action  by  his  executors  against  the  three  partners  for  the 
original  daim,  that  the  check,  prim4/act>,  was  evidence  of  payment;  but,  there  being  other  cir- 
cumstances from  which  a  loan  of  its  amount  might  be  inferred,  it  was  left  to  the  Jury  to  say  whe- 
ther it  was  a  loan  by  B.  alone,  or  by  the  partnership,  although  no  memorandum  or  acknowledg- 
ment of  any  kind  was  produced,  by  which  the  executors  could  ascertain  whether  it  wu  a  loan. 
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On  the  part  of  the  defendants,  Wilde^  Serjt.,  produced 
a  check  drawn  by  the  defendant  Smith  in  the  name  of  the 
defendants  Smith,  Rackham,  and  Puest,  who  were  part- 
ners. It  was  dated  14th  November,  1831,  and  it  was 
proved  that  the  deceased  wrote  his  name  upon  the  back. 
It  was  also  proved  that,  a  friend  of  his  having  asked  him 
for  the  sum  of  80/.,  which  he  owed  him,  he  brought  him 
the  check  in  question,  and  received  the  difference  of  20/. 
It  appeared  that  the  deceased  died  suddenly,  on  the  6th 
of  January,  1832.  On  the  3 1st  of  January,  1832,  the  de- 
fendant Smith  wrote  the  following  letter  to  one  of  the 
plaintifis,  who  was  the  son  of  the  deceased: — '^  Sir,  It  is 
a  fortnight  to-day  since  I  called  upon  you  relative  to  the 
business  /  had  with  your  faiher  respecting  the  hundred 
pounds  borrowed  by  him  on  the  14th  of  November  last. 
I  did  expect  to  have  heard  from  you  before  this,  for  my 
partners  are  very  anxious  this  should  be  settled,  it  being  a 
borrowed-money  business;  and,  from  the  well-known  punc- 
tuality of  your  father,  I  have  very  little  doubt  but  that  he 
had  made  all  the  necessary  arrangements,  &c."  The  let- 
ter also  contained  this  passage: — "  You  must  admit  it  is 
very  unpleasant  to  me,  my  partners  allowing  me  to  draw 
the  money  out  upon  my  own  responsibility;  and  I  assure 
you  they  felt  the  disappointment  very  great."  Smith  also 
wrote  another  letter  on  the  2nd  of  February,  which  was 
throughout  in  the  first  person,  no  mention  being  made  of 
the  partners. 

Wilde ^  Serjt.,  for  the  defendants,  relied  upon  the  check, 
as  shewing  a  loan  by  the  partnership  to  the  deceased. 

Jonesy  Serjt.,  for  the  plaintiffs. — The  plaintiffs  are  exe- 
cutors, and  the  duty  of  executors  is  to  claim  all  that  they 
find  due  to  the  estate.  As  to  the  hundred  pounds,  the 
question  is,  whether  the  executors  must  not  be  satisfied 
that  it  was  a  loan,  before  they  can  allow  it  in  account.  If 
it  were  a  loan,  where  is  the  memorandum  or  acknowledg- 


1838. 


CASES  AT  NISI  PRIU8, 

ment  of  it?  What  man  is  safe,  or  what  tnan*8  estate  is  safe, 
if  a  check  traced  into  his  hands,  which  may  have  got 
there  in  various  modes,  is  to  be  evidence  of  a  loat^  TK>rd 
Kenyon  said,  in  the  case  of  Caryv,  Gerrish{a),  that  a 
check  was  not  evidence  to  establish  a  debt,  as  no  proof 
was  offered  of  the  circumstances  under  which  it  was  given« 
The  testator  being  dead,  what  can  the  executors  do?  If 
any  single  voucher,  or  any  entry  in  any  book  could  be 
shewn,  they  would  pay  the  money,  but  without  the  pro* 
duction  of  some  such  evidence,  they  would  not  be  justi- 
fied. If  it  was,  as  is  contended,  a  partnership  laan^  would 
not  some  one  of  the  partners  have  required  some  memo- 
randum or  acknowledgment? 


Tin  DAL,  C.  J.,  in  summing  up,  said-^The  plaintiffs  in 
the  first  instance  proved  their  case.  The  defendants 
proved,  that,  after  the  delivery  of  the  goods,  a  check  for 


(a)4£sp.9.Thatwa8 an  action  by 
executors  for  money  lent  by  their 
testator.  The  only  etldence  was  a 
check,  the  amount  of  which  was 
proved  to  have  been  paid  to  the 
defendant  himself  out  of  the  tes- 
tator's funds.  Lord  Kenyon  said 
^— '"This  is  no  evidence  to  esta- 
blish a  debt.  No  evidence  is  of- 
fered of  the  circumstances  under 
which  the  draft  was  given.  It 
might  be  in  payment  of  a  debt 
due  by  the  testator,  or  the  defen- 
dant might  have  given  cash  for  it 
at  the  time.  If  the  plaintiff  had 
shewn  any  numey  tramactiom  he^ 
tween  the  te$tator  and  the  drfen- 
dant,  horn  which  a  loan  could  lie 
iwfetredf  Or  any  oppikaiion  to  bar' 
row  money  at  the  time,  that, 
coupled  with  the  giving  the  draft, 
might  be  evidence  to  go  to  a  Jury; 
but,  standing  a  naked  transact 
don,  as  this  doss,  it  is  not  evi- 


dence, and  the  plaindff  must  be 
nonsuited."  In  the  case  of  Aur 
bert  V.  Walth  4*  Armther,  4  Taunt. 
293,  a  set-off  was  pleaded;  and, 
to  support  it,  various  checks  given 
by  the  defendants  to  the  pluntiff, 
and  paid  by  the  bankers  to  him, 
were  proved.  There  had  been 
many  transactions  between  the 
parties  to  a  considerable  amount. 
On  the  part  of  the  plaintiff  it  was 
objected,  that  the  checks  were  not 
sufficient  endence  of  the  set-off, 
without  proof  of  the  circumstances 
under  wluch  they  were  given. 
The  verdict  was  for  the  pluntiff, 
disallowing  the  set-off,  and  a  rule 
nisi  for  a  new  trial  was  discharged; 
and  Okambi^  J.,  observed,  on 
the  point  as  to  the  checks— ^  All 
our  accounts  would  be  in  inextri- 
cable confusion  if  such  evidence 
were  allowed."  See  also  the  case 
of  Egg  V.  BmiKtt,  3  Esp.  196. 
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1002.  was  given  to  the  deceased.  Primdfacie^  the  deli- 
very of  the  check  is  evidence  of  payment,  and,  if  it  had 
stopped  there,  it  would  have  been  complete  as  payment  of 
the  SS/.|  and  something  more*  Then  the  letters  are  put 
in;  and  after  that,  I  think  it  cannot  be  said  that  it  was  not 
a  loan.  And  the  only  question  for  you  will  be,  whether  it 
was  a  loan  by  the  one  defendant.  Smith,  or  by  the  three 
defendants,  as  partners.  There  is  no  doubt  that  Smith 
was  the  person  who  originally  managed  the  transaction. 
Tlie  phrase  in  the  letter — "  My  partners  are  very  anxious, 
it  being  a  borrowed-money  business,'*  is  a  part  which  seems 
to  shew  that  it  was  a  partnership  concern^  But  then  there 
are  the  words,  **  on  my  own  responsibility/'  What  you 
will  have  to  say  is,  whether  Smith  drew  the  money  out^ 
and  afterwards  made  it  a  transaction  between  Boswell  and 
himself,  or  whether  the  other  defendants  assented  to  it,  as 
a  partnership  transaction.  The  letter  also  says--'*  they 
felt  the  disappointment  very  great."  This  would  rather 
seem  as  if  the  three  partners  expected  to  receive  the  mo^ 
ney  back,  whereas,  from  the  first  part  of  the  letter^  the 
transaction  seems  personal  and  individual  It  seems  that 
the  check  was  paid  out  of  the  partnership  funds. 

His  Lordship  left  the  case  to  the  jury,  who  found  a 

Verdict  for  the  plaintififa,  3»LU.6d. 

Jones,  Serjt.,  and  Payne^  for  the  plaintiffs. 
fVilde,  Serjt.,  and  Theobald,  for  the  defendants. 
[Attonuc»-^2^(anuoii,  and  BnUtan  Sf  CUpperian]. 
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Jtdy  6th.  CaKTER  V.  JoNES. 

The  fifteen  l^IBEL. — There  were  pleas  of  justification,  that  the  al- 
made^  reeoiu-    leged  libel  was  true,  but  no  plea  of  the  general  issue. 

tion  that  the 
plaintiff  shall 

begin  on  the  trial       Plait,  foT  the  plaintiff,  having  opened  the  pleadings — 

personal  inju- 

ri2dc^!d*°**  Wilde,  Serjt.,  for  the  plaintiff,  stated  that  he  understood 

though  the  ge-    that  the  Judges  had  lately  taken  into  consideration  the 

neral  issue  may  ,  %       t    t*      m       *  i  i       •      • 

not  be  pleaded,  practice  respecting  the  defendant  s  counsel  beginning  to 
ti?e  be*on  t^*"  ^^^ress  the  jury  where  the  general  issue  was  not  pleaded, 
defendant         jmd  the  afBrmative  of  the  issue  lay  on  the  defendant,  and 

that  the  Judges  had  resolved  that  the  plaintiff,  in  such 

cases,  should  in  future  begin. 

Hill,  for  the  defendant,  said,  that  he  had  never  heard  of 
any  such  resolution  of  the  Judges;  and  that,  whether  it 
existed  or  not,  the  present  defendant  having  regulated  his 
pleadings  by  the  existing  practice,  he  trusted  the  rule 
would  not  be  applied  ex  post  facto.  The  defendant  in 
the  present  case  had  lost  the  benefit  of  putting  in  issue 
the  introductory  allegations  in  the  declaration,  by  not 
pleading  the  general  issue,  which  would  have  compelled 
the  plaintiff  to  have  called  witnesses,  who  would  have  been 
of  use  to  the  defendant.  It  would,  therefore,  be  a  great 
hardship  on  the  defendant,  who  had  waived  many  advan- 
tages  to  obtain  the  benefit  of  the  existing  practice,  now, 
by  a  surprise  upon  him,  to  adopt  a  new  rule. 

TiNDAL,  C.  J. — The  Judges  certainly  have  come  to  a 
resolution  that  justice  would  be  better  administered  by  al- 
tering the  rule  of  practice  in  the  respect  alluded  to,  and 
that,  in  future,  the  plaintiff  should  begin  in  all  actions  for 
personal  injuries,  and  also  in  slander  and  libel,  notwith- 
standing the  general  issue  may  not  be  pleaded,  and  the 
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afllrmative  be  on  the  defendant.  I  do  not  see  any  hardship 
in  the  rule,  as  it  is  most  reasonable  that  the  plaintiff,  who 
brings  the  case  into  Court,  should  be  heard  first  to  state 
his  complaint.  I  therefore  feel  bound,  on  the  present  oc- 
casion, to  act  upon  the  rule  which  the  Judges  have  deter- 
mined to  adopt  (a). 

fViUe,  Serjt.,  opened  his  whole  case,  and  went  into 
evidence  to  disprove  the  defendant's  pleas  of  justification. 

Mitt,  for  the  defendant,  addressed  the  jury,  stating  that 
his  client  had  been  misled,  and  that  he  was  satisfied  that 
the  imputations  were  unfounded ;  whereupon 

JVUde^  Seijt.,  said,  that,  as  the  defendant  was  a  poor 
man,  unable  to  pay  either  damages  or  costs,  the  plaintiff 
would  accept  nominal  damages. 

Verdict  for  the  plaintiff,  damages  40«. 

TiKDAL,  C.  J.,  certified  for  the  special  jury. 

Wilde,  Seijt.,  and  Piatt,  for  the  plaintiff. 
HiU  and  KeUy,  for  the  defendant. 

[Attomiea— F.  W.  Carter^  and  Treheme  ^  W.^ 

(a)  We  have  reason  to  believe      tended,  so  as  to  entitle  the  plain- 
that  the  Judges  are  considering     tiff  to  begin  in  all  cases, 
whether  the  rule  should  not  be  ex- 
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An  attorney 
oughtnotto  pre- 
pare a  bail-bond 
for  a  larger  sum 
than  ia  requisite 
according  to  the 
practice  of  the 
Court. 


WiNGRAVE  V.  GoDMOND,  Gent. 

^ASE  for  negligence. — It  became  necessary  to  give  in 
evidence  a  bail-bond,  the  debt  in  the  action  on  which  it 
was  given  was  105/.  4^.,  and  the  bond  was  in  300/.  The 
attorney  who  -prepared  it,  being  called  as  a  witness,  was 
asked  how  he  came  to  make  the  penalty  so  large ;  he 
replied  that  he  had  not  any  particular  reason  for  it. 

TiNDAL,  C.  J. — You  had  very  good  reason  against  it. 
You  should  not  make  people  find  bail  for  a  larger  sum 
than  is  necessary,  according  to  the  practice  of  the  Court* 
It  is  a  very  careless  and  very  improper  thing.  But  it 
might  have  been  set  right  at  the  time. 

The  cause  was  afterwards  arranged. 

Wilde 9  Serjt.,  and  Wightman,  for  the  plaintiff. 

Jones,  Serjt.,  for  the  defendant. 

[Attomies— £r.  Berry,  aad  In  Penon], 


COURT  OF  EXCHEQUER 

Sitting  in  London  in  Easter  Term,  1833. 

BEFORE    MR.    BARON    VAL'OUAN. 


April  22a(2. 
A  tenant  of 
apartments  is 
not  Justified  in 
quitting  without 
noticet  merely 
from  a  fear, 
however  reason- 
able, that  his 
goods  may  be 
seised  for  his 
landlord's  rent. 


RiCKRTT  V.  TULLICK. 

Assumpsit  for  rent,  under  an  agreement  dated  25th 
June,  1831.  The  rent  iiad  been  paid  up  to  Michaelmas, 
1832,  and  the  plaintiff*  sought  to  recover  the  quarter  up  to 
Christmas  in  thdt  year.  The  agreement  required  three 
months*  notice  of  quitting,  which  the  defendant  did  not 
give.  On  the  cross 'examination  of  one  of  the  plain tiff^'s 
witnesses,  it  appeared  that  the  plaintiff 'sMandlords,  on  the 
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6th  of  October,  put  in  a  distress  for  rent  due  to  them 
from  the  plain  tiff,  but  the  matter  was  settled]  without 
taking  any  thing  away.  The  defendant  removed  the  prin- 
cipal part  of  his  goods,  and  no  attempt  was  made  on  the 
part  of  the  broker  to  stop  any  of  them.  The  cross-exami- 
nation was  continuing  for  the  purpose  of  shewing  that  a 
distress  for  former  rent  had  been  pot  in  some  time  before. 

Vaughan,  B. — That  can  make  no  difference  unless  you 
shew  that  it  amounted  to  an  eviction,  so  that  you  could 
not  occupy  the  premises. 

Some  correspondence  passed  between  the  partieSi  in 
which  the  defendant  did  not  say  any  thing  about  the  dis- 
tress, but  spoke  of  some  other  reason  for  quitting. 

Shee^  for  the  defendant. — The  plaintiff  is  not  entitled 
to  recover  any  thing  from  the  defendant.  In  letting  the 
premises,  under  the  circumstances  in  which  he  was  placed, 
he  committed  a  gross  fraud.  He  was  deeply  in  debt  to 
hiB  landlord  and  for  king's  taxes ;  and,  though  there  was 
not  actually  an  eviction,  yet  there  was  such  a  reasonable 
dread  of  an  eviction  that  the  defendant  had  not  the  be- 
neficial occupation  of  the  premises.  Partridge  vJ  Sow- 
erby  (a).  The  defendant  had  reason  to  apprehend 
that  his  furniture  would  not  be  safe ;  and  it  was  of  the 
utmost  consequence  to  him  to  preserve  it,  as  he  was  only 
an  attorney's  clerk,  at  a  small  salary. 

On  the  part  of  the  defendant  it  was  proved,  that, 
shortly  before  the  1st  of  October,  1832,  the  defendant's  wife 
told  the  plaintiff  that  she  was  unhappy  about  the  furniture, 


(a)  3   Bos.  &  Pul.    172.    In      the  performance  of  the  agreement, 
that  case,  A.  agreed  to  underlet  his     because  A.  at  the  time  he  quitted 
boose  to  B.,  the  latter  paying  for     the  house,  was  in  arrear  for  rent  to 
the  furniture  at  an  appraisement :     his  landlord. 
Held,  that  B.  was  excused  from 
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and  if  he  would  satisfy  her  that  it  was  safe  she  would  take 
his  word.  The  plaintiff  said,  that  if  they  did  not  feel  them- 
selves satisfied  they  had  better  go ;  at  all  events,  if  the  worst 
came  to  the  worst,  they  could  replevy.  To  this  she  replied 
that  she  had  no  money  for  law.  It  was  also  proved  that 
the  plaintiff  acknowledged  that  he  owed  a  year's  rent  and 
three  quarters'  taxes.  The  defendant  removed  his  goods 
on  the  2nd  of  October,  and  left,  himself,  on  the  7th  of  that 
month.  On  the  6th  of  October  there  was  a  distress  for  50/. 
rent  due  from  the  plaintiff  to  his  landlords,  the  Saddlers* 
Company.  This  was  settled  by  an  arrangement  to  take 
25L  and  the  expenses.  The  broker  who  made  the  distress 
stated,  that  he  thought  at  that  time  there  was  sufficient 
of  the  plaintiff's  property  to  satisfy  the  rent  But  he  ad- 
mitted that  there  was  not  enough  in  the  month  of  March 
following,  when  he  distrained  for  the  rent  due  at 
Christmas. 

Vaughan,  6. — I  think  reasonable  apprehension  of 
having  his  goods  distrained  for  rent  is  what  every  man 
may  have,  for  aught  I  know,  when  he  enters  into  apart- 
ments. I  think  this  is  no  answer  to  the  action.  There 
is  one  expression  which  the  plaintiff  made  use  of  which  is 
equivocal,  and  on  which  the  jury  may  act;  it  is,  that  if  the 
defendant  was  afraid  he  might  take  his  goods  away. 

Hutchinson. — But,  under  the  statute  of  frauds,  that  not 
being  in  writing  will  not  get  rid  of  the"  written  agree- 
ment. 

Shee. — But  it  may  amount  to  a  determination  of  the 
tenancy  in  operation  of  law. 

Hutchinson  referred  to  MoUett  v.  Brayne  (a),  and  then 
addressed  the  jury  in  reply,  and  contended  that  there  was 

(a)  2  Camp.  103.  That  case  year  to  year,  created  by  parol,  is 
decides,  "tlmt  a  tenancy  from      not  determinable  bya  parol  license 
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no  principle  which  went  farther  than  this,  that  the  letting 
ui  of  another  tenant  hy  the  landlord  may  amount  to  a  de- 
termination of  the  tenancy. 

Vaughan,  B.,  (in  summing  up). — ^There  really  is  no- 
thing in  this  case.  The  parties  must  abide  by  the  written 
agreement,  which  requires  a  quarters  notice.  The  ques- 
tion, therefore,  is,  whether  the  circumstances  proved  fur- 
nish a  justification  of  the  defendant's  quitting  without 
giving  any.  It  seems  that  he  possessed  a  morbid  degree 
of  sensibility.  Every  man  who  takes  apartments  knows 
that  his  goods  are  Uable  for  his  landlord's  rent ;  and,  if  his 
goods  are  taken,  and  he  suffers  injury,  he  may  recover  in 
law  for  that  injury.  But  we  are  not  to  try  the  sensibility 
of  a  man's  nerves.  As  to  the  supposed  permission  to  go, 
it  is  not  an  answer  in  point  of  law,  on  account  of  the  sta- 
tute. But,  considering  what  the  final  arrangement  was 
when  the  key  was  delivered  up,  it  does  not  seem  to  be 
made  out  in  fact.  The  question  is,  whether  a  man,  who 
is  afiraid  that  his  goods  may  be  distrained,  is  at  Uberty  to 
leave*  I  am  clearly  of  opinion,  in  point  of  law,  that  he  is 
not.  He  must  either  be  evicted,  or  be  prevented  from 
having  beneficial  occupation.  His  Lordship  then  ob- 
served upon  the  letters,  and  said  that  the  defendant's 
answer  was  inconsis  tent  with  his  present  defence. 

Verdict  for  the  plaintiff— Damages  71.  lOs* 

Hutchinson,  for  the  plaintiff. 
Shee,  for  the  defendant. 

lAttOTme9—Spyer,  and  Heathcote]. 

from  the  landlord  to  the  tenant,      and  the  tenant's  quitting  the  pre- 
to  quit  in  the  middle  of  a  quarter,      mises  accordingly." 
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Adjourned  Sitting  in  London  after  Easter  Term,  1833. 

BEFORE  MR.  BARON  GURNEY, 

{Who  sat  for  the  Lord  Chief  Baron). 


MaylAth. 

A.,  the  drawer 
of  ft  bill,  gave  it 
to  B.,  unin- 
dorsed, to  pre- 
lenl  it  for  pay- 
ment    B.  did 
so,  ftnd  got  it 
noted.    After- 
wards A.  in- 
dorsed the  bill, 
ftnd  gave  it  to 
B.  to  obtain  pay- 
ment:— HeUf 
that  this  in- 
dorsement was 
sufficient  to  en- 
able B.  to  reco- 
ver in  an  action 
•gainst  the  ac- 
ceptor, notwith- 
standing A. 
said,  upon  the 
trial,  that  B.  was 
indebted  to  him, 
and  that  he  did 
not  give  him  any 
authority  to 
bring  the  action. 


Adams  v.  Oakes. 

Assumpsit  on  a  bin  of  exchange,  drawn  by  one  Duf- 
field  on  and  accepted  by  the  defendant.  The  bill,  when 
produced,  appeared  to  have  Duffield*8  indorsement  upon 
it.     After  the  usual  proof  on  the  part  of  the  plaintiff— 

On  the  part  of  the  defendant,  Duffield  was  called  as  a 
witness.  He  stated  that  his  wife  was  a  laundress,  and 
washed  for  the  defendant,  who,  owing  her  a  sum  of  8/.,  in 
order  to  pay  it  gave  her  a  29L  bill  to  get  discounted.  He 
could  not  accompUsh  it,  and,  at  the  defendant's  sugges- 
tion, he  drew  one  for  a  smaller  amount — the  bill  in  ques- 
tion— ^which  he  also  in  vain  endeavoured  to  get  discount- 
ed. Before  it  became  due,  he  gave  it,  unindorsed,  to  the 
plaintiff  to  present.  He  presented  it,  and  got  it  noted, 
after  which  it  was  indorsed  by  him  (DuflSeld),  and  given 
to  the  plaintiff  to  get  payment.  He  further  stated,  that 
the  plaintiff  was  indebted  to  him,  and  was  confined  in  the 
King's  Bench  prison,  and  that  he  never  gave  him  any  au- 
thority to  bring  the  action. 

C  Saunders,  for  the  defendant,  contended,  that,  under 
these  circumstances,  no  title  passed  to  the  plaintiff,  so  as 
to  enable  him  to  sue. 

Erie,  for  the  plaintiff,  contrh,  contended,  that  the  mere 
indorsement  was  quite  sufficient  to  constitute  the  plaintiff 
the  legal  holder  of  the  bill. 

GuRNEY,  B.-7I  am  of  opinion  that  the  indorsement  is 
sufficient  to  enable  the  plaintiff  to  maintain  the  action; 
but,  as  the  bill  was  indorsed  after  it  became  due,  only 
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what  was  owing  from  the  defendant  to  the  drawer  can  be 
recovered.  If  Duffield  speaks  truly  when  he  says  that 
the  plaintiff  was  indebted  to  him,  and  not  he  to  the  plain- 
tiff, be  will  be  entitled  to  call  upon  him  for  the  money,  as 
he  will  bold  it  merely  as  a  trustee.  But,  as  the  bill  has 
been  indorsed  over,  the  plaintiff  may  recover  the  amount 
due  from  the  defendant. 

Verdict  for  the  plaintiff—  Damages  6/. 

Erie  and  Thomas,  for  the  plaintiff. 

C.  Saunders,  for  the  defendant. 

[Attomies — Abraham  if  it,  and  Ferton], 
See  Rted  v.  Fumival,  ante,  Vol.  6,  p.  499. 


ADAMi 

Oakei. 


Sitting  in  London  in  Trinity  Term,  1833. 

BEFORE  MR.  BARON  GURNEY. 

Fyson  r.  Kemp.  •^«*«c  lOM. 

0 

Assumpsit   on   an  attorney's  bill.     Plea — non  as-  In  an  action  on 
sumpsit,  with  a  set-off  for  a  balance  of  salary,  the  defen-  bUUt  is°not' 
dant  haying  been  clerk  to  the  plaintiff.  I'^^'ffZ 

A  witness  produced  a  duplicate  of  a  bill  of  costs  which  the  original  biU 
had  been  delivered  and  signed  by  the  plaintiff  pursuant  to  party,  but  the 
the  statute.  SS^tethewof 

is  suflSdent. 
Nor  is  it  ne- 

Law,  for  the  defendant,  contended,  that  notice  ought  to  cessary  that  the 
have  been  given  to  the  defendant  to  produce  the  identical  Sig'shouid  read 
bill  which  had  been  delivered  to  him,  in  order  that  the  ^*!f  two  bills 

alternately. 

Court  might  see,  upon  its  production,  whether  it  was  con- 
formable with  the  directions  of  the  statute. 

Chilton,  for  the  plaintiff. — It  has  been  decided  that  the 
production  of  the  bill  delivered  is  not  necessary. 
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GuRNEY,  B. — I  do  not  know  of  any  instance  in  which 
such  notice  has  been  given.  My  impression  is,  that  the 
practice  has  always  been  to  give  in  evidence  a  duplicate 
without  any  notice.  This  case  differs  from  the  case  of  any 
other  paper,  because  in  the  ordinary  case  notice  is  required, 
as  the  party  would  say  that  he  had  not  the  paper  in  court, 
because  he  had  no  notice  that  it  would  be  wanted.  But 
here  the  Act  of  Parliament  is  notice  that  it  would  be 
wanted,  and  that  without  proof  of  its  delivery  the  plaintiff 
must  be  nonsuited.   I  think  the  duplicate  is  sufficient ;  but 

1  will  take  a  note  of  the  objection. 

The  witness  then  being  asked  as  to  the  correctness  of 
the  duplicate,  said  that  he  could  not  undertake  to  say  that 
he  himself  saw  the  original  bill  which  was  delivered  to  the 
defendant ;  but  he  believed  that  another  clerk  held  the  ori- 
ginal bill,  and  he  held  the  duplicate  produced  at  the  time 
when  they  examined  them. 

Law  submitted  that  the  bills  should  have  been  examined 
crossways. 

GuRNEY,  B.,  was  of  opinion  that  what  had  been  done 
was  sufficient  (a). 

Verdict  for  the  plaintiff. 
CAilion,  for  the  plaintiff. 

Law  and  Hoggins,  for  the  defendant. 

[Attornies — Fyton,  and  Atkinson  ^  Pilgrim  J] 

(a)  In  the  case  of  Rolfyi,  Dart,  effect,  M'Neill  v.  The  Sheriffs  of 

2  Taunt.  52,  it  is  decided,  that, "  to  London,  I  Esp.  263. ;  and  Reid  v. 
prove  a  copy  of  a  record,  it  is  suf-  MargUon^  I  Camp.  469.  In  tlie 
ficient  to  prove  thM  the  paper  case  of  GyUt  v.  HUl,  Id.  47 1 ,  n., 
Bjprees  with  what  the  officer  of  the  Lawrence,  J.,  said:  ''  Here  the 
court  read  as  the  contents  of  the  original  was  read  by  the  officer  of 
record;  and  it  is  not  necessary  for  the  court,  but  I  should  have  rule<l 
the  persons  examining  to  ex-  the  same  way  had  it  been  read  by 
change  papers  and  read  them  any  other  person." 
alternately."  See  also,  to  the  same 
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1833. 

Adjourned  Sittings  at  Westminster  after  Trinity  Term, 

1838. 

BEFORE  LORD  LYNDHURST,  C.  B. 

Tait  r.  Harris  and  Two  Others. 
_,  June  iSth. 

XR  ESP  ASS  for  breaking  and  entering  the  plaintiflfs  Trespass  and 
houae^  with  counts  for  expulsion  and  false  imprisonment,  ^utthne, 
Plea— General  issue.  f^^  •  ~«n'' 

for  impruon- 

On  the  part  of  the  plaintiff,  a  trespass  on  the  house  by  m*nt    ihcex- 
the  three  defendants,  and  an  expulsion  also  by  all  three,  been^proTed"^ 
^^^^  proved.  ^^_ 

dants,  the  plain- 

Erle,  for  the  plaintiff,  then  proposed  to  give  evidence  of  Uff's  counsel 

an  imprisonment  of  the  plaintiff  by  one  of  the  defendants,    dence  of  the  im- 
prisonment, but 

Lord  Lyndhurst,  C.  B.— You  must  elect  either  to  go  Jo'ha"ve^**b 

OA  the  joint  or  the  separate  trespass.  one  of  the  de- 

•*  r  r  fondants  only: 

Erie,  for  the  plaintiff,  proposed  to  abandon  the  trespass  plaintiff's  coun- 
on  the  house,  and  to  go  on  for  the  imprisonment.  ahando^n  the 

first  trespass 

Follett,  for  the  defendant— I  submit  that  that  cannot  proved  against 
novr  be  done.     A  plaintiff,  having  proved  a  joint  trespass  go  on  with  the 
against  three  defendants,  cannot  abandon  that  and  go  on  imprUomnen^t 
against  one  of  the  defendants  only  for  another  trespass.  5^5^®°.***®" 
This  has  been  often  ruled  by  Lord  Tenterden. 

Lord  Lyndhurst,  C.  B. — I  think,  Mr.  Erie,  you  must 
go  on  with  the  j[pint  trespass. 

Verdict  for  the  plaintiff,  on  the  count  for  the 
expulsion,  with  leave  to  move  to  enter  a 
nonsuit  upon  another  point. 

Eric,  for  the  plaintiff. 

Follett  and  Harris,  for  the  defendants. 

[Attornics— G  Williams,  and  J. Fielder.] 
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Deacon  e.  Fuller. 

Where,  on  the  /xSSUM PSIT  on  a  guarantie.     Plea — General  issue, 
ca^,  awitneis       1"!^^^  ^^^  a  new  trial,  and  it  was  stated  by  Mr.  Wyse 

Sir^on^the'ar-  ^^^^  ^^  ^*^  produced  the  guarantie  at  the  former  trial ; 

gumeni  for  the  and  that^  on  the  argument  for  the  new  trial,  Mr.  Baron 

ed  a  docoroent  HuUock  had  asked  to  see  the  guarantie,  which  was  handed 

Se*?Araed  *^  ^^®  lordship;  and  the  witness  had  not  since  seen  it. 

Judges,  and  had 
not  since  seen  it, 

or  been  able  to  Mr.  Morris  proved,  that  he  had  made  diligent  search  at 
dary  evidence  ^^^  chambers  of  the  Lord  Chief  Baron  in  Serjeant*s  Inn, 
was  received  of   |^nd  also  at  the  house  of  Sir  W.  Alexander,  who  was  Lord 

its  contents 

without  any  Chief  Baron  at  the  time  of  the  argument,  but  had  not  been 
ing  beermade^'  ^^^^  ^^  ^^  ^^^  paper.  Tliere  was  no  evidence  of  any 
of  theSll!SSr  ^^^^^  **  *®  chambers  or  house  of  Mr.  Baron  HuUock. 

Judge;  thepre- 

that  his  lordship  Jones,  Se^ts,  for  the  plaintiff,  proposed  to  give  se- 
Se^w*wS)     condary  evidence  of  the  guarantie. 

produced  it. 

Jervis,  for  the  defendant. — There  has  been  no  search 
at  Mr.  Baron  Hullock's. 

Manning,  for  the  plaintiff. — The  question  is,  whether 
any  search  there  was  necessary.  A  learned  Judge  in  the 
ordinary  course  would  return  papers  to  those  from  whom 
he  received  them. 

JervU. — This  paper,  according  to  the  evidence  of  Mr. 
Wyse,  at  first  was  in  his  possession,  and  was  then  handed 
to  Mr.  Baron  HuUock.  It  is  never  at  all  shown  to  have 
been  in  the  hands  of  Sir  W.  Alexander. 

Lord  Lyndhurst,  C.  B. — If  the  paper  was  handed  up 
to  the  Judges,  it  must  be  presumed  that  it  was  handed  back 
again  to  the  party  who  produced  it.  That  being  so,  the 
search  at  the  Lord  Chief  Baron*s  chambers  and  at  Sir  W. 
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Alexander's  was  therefore  unnecessary.    I  shall  not  stop 
the  case  upon  this  objection,  but  I  will  make  a  note  of  it. 

A  clerk  of  the  plaintiff's  attorney  proved  that  he  had 
copied  the  guarantie  accurately  in  the  briefs,  and  a  copy 
I  read  in  evidence  from  the  brief  of  Mr.  Serjt.  Jones* 

Nonsuit  on  the  merits. 

JoneSy  Serjt.,  and  Mannings  for  the  plaintiff. 
Jervis,  R.  V.  Richards^  and  Manseh  for  the  defendant. 
[Attomics,— -iujfcn  4-  H.,  and  EWrerf.] 


Bloomfield  9.  Blake,  Cohen,  Swaysland,  and 

Solomon. 
^^  June  24/A. 

X  ROVER  for  a  watch  and  a  number  of  other  articles,     a.,  having  been 
It  was  opened  on  the  part  of  the  plaintiff,  that  the  J^|5jp.^yed  by 
plaintiff  ha  vine:  been  arrested  for  a  sum  of  S8/.  at  the  suit  ^-  ^^^  ^*  ^^  ^« 

^  ®  lodgings  of  D., 

of  the  defendant  Cohen,  the  defendant  Blake  had  become  telling  her  that 
bail  for  her, and  that  some  proceedings  having  been  taken  offion-s,  itho^ 
against  him  as  bail,  he  had  come  to  the  plaintiff's  lodgings,  ^^'^^oltf'she^lSd 
accompanied  by  the  defendant  Cohen,  who  was  plaintiff  in  not  give  himse- 
the  original  cause,  and  two  other  persons,  named  Sways-  debt.^  B^.  and 
land  and  Solomon,  whom  he  stated  to  be  sheriff's  officers,  fj^J^t^d^hid  no 
although  they  were  in  fact  not  so.  authority  to 

It  was  proved,  on  the  part  of  the  plaintiff,  that  in  the  gaTeA.'anum- 
month  of  February,  1833,  the  four  defendants  came  to  the  and  si^eda'* 
lodgmgs  of  the  plaintiff,  and  that  the  defendant  Blake  ^^4*^^^^^^*^^^^^ 
said  he  must  have  his  money ;  and  that  the  plaintiff  said  were  deposited 
that  she  would  pay  him  on  her  return  to  London.     The  rity,  and  that 

he  might  tell 
them  if  he  uraa 
not  paid  in  42  dayi: — Beld,  that  D.  might  itcover  the  Talue  of  the  artidei  in  trorer;  and  that  aa 
B.,  C,  and  D.  acted  in  concert,  the  verdict  must  paM  against  all  three,  although  it  appeared  that  C. 
tad  D.  never  had  any  of  the  goods. 


Blakb. 
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defendant  Blake  said  he  must  have  his  money,  or  the 

plaintiff  must  go  to  Horsham  gaol ;  and  he  stated  that  the 
Bloomfibld  ^  o       » 

V.  defendants  Swaysland  and  Solomon  were  officers.     The 

plaintiff  appeared  frightened,  and  said  she  hoped  not  to 
be  taken  to  gaol;  when  the  defendant  Blake  asked  if 
she  had  not  some  articles  of  value,  and  desired  that  tkey 
should  be  deposited  with  him.  The  plaintiff  fetched  the 
articles  in  question,  which  she  delivered  to  the  defendant 
Blake,  and  then  the  defendants  Swaysland  and  Solomon 
wrote  two  papers,  which  were  signed  by  the  defendant 
Blake  and  by  the  plaintiff.  A  witness  also  stated  that  the 
defendants  Swaysland  and*Solomon  valued  the  articles  at 
331, f  which  was  the  sum  that  the  defendant  Blake  claimed; 
but  that  the  defendant  Cohen  afterwards  said  that  the 
articles  were  worth  70/.  The  articles  were  taken  away 
by  the  defendant  Blake. 

It  was  further  proved,  by  the  clerk  of  the  plaintiff's 
attorney,  that  he  accompanied  the  plaintiff  to  the  defen- 
dant Blake  to  demand  the  articles,  and  that  the  latter 
said  that  he  had  meant  to  arrest  the  plaintiff,  but  that  by 
some  mistake  the  warrant  had  not  come  down,  and  that 
he  was  forced  to  resort  to  stratagem;  and  that  he  was 
only  an  hour  too  soon.  This  witness  also  proved  that  the 
defendant  Blake  refused  to  give  up  the  articles  unless  he 
was  paid  his  demand. 

Lord  Lyndhurst,  C.  B.— If  these  witnesses  are  be- 
lieved, the  plaintiff  is  entitled  to  a  verdict.  These  parties 
pretended  to  be  armed  with  the  authority  of  the  law,  which 
they  were  not,  and  they  got  possession  of  these  goods  by 
wrong. 

The  defendant's  counsel  put  in  the  following  written 
agreement,  signed  by  the  plaintiff  and  by  the  defendant 
Blake,  which  was  one  of  the  written  papers  mentioned  in 
the  evidence  for  the  plaintiff:  it  was  as  follows — 

"  Memorandum  of  an  agreement  made  this  7th  day  of 
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February,    1833,  between  Sarah  Bloomfield  of  the  one 
part,  and  William  Blake  of  the  other  part. 

"  Whereas  the  said  Sarah  Bloomfield  stands  justly  in- 
debted to  the  said  William  Blake  in  the  sum  of  33/.  18^. ; 
and,  in  order  to  secure  the  payment  of  the  same,  hath  this 
day  deposited  the  undermentioned  articles : — viz.  One  gold 
watch  and  gold  guard-chain  [here  followed  a  list  of  the 
articlesJ]  And  it  is  agreed  between  the  parties  hereto, 
that  the  said  William  Blake  shall  be  at  liberty  to  make  sale 
and  dispose  of  the  several  articles  within  4^  days  from  the 
date  hereof,  unless  the  said  Sarah  Bloomfield  shall  in  the 
mean  time  pay  the  sum  of  33/.  \%s. 

(Witness)  T.  A.  Swaysland,    (Signed)  Sarah  Bloomfield, 
Henry  Solomon.  William  Blake.'* 

Lord  Lyndhurst,  C.  B. — She  entered  into  that  agree- 
ment, believing  that  she  would  be  taken  to  gaol  if  she  did  not. 

Latv^  for  the  defendant  Blake. — Does  not  your  lordship 
think  that  this  agreement  varies  the  case? 

Lord  Lyndhurst,  C.  B. — Certainly  not. 

J.  Williams. — With  respect  to  the  defendants  Sways- 
land  and  Solomon,  it  appears  that  they  never  had  any  of 
the  goods. 

Lord  Lyndhurst,  C.  B. — The  defendants  all  acted  in 

concert,  and  were  guilty  of  a  conspiracy,  for  which  they 

might  all  have  been  indicted. 

His  Lordship  directed  a 

Verdict  for  the  plaintiff. 

Bompas,  Serjt,  and  Carrington,  for  the  plaintiff. 
LaWf  and  Plait,  for  the  defendant  Blake. 
J.  Williams^  for  the  defendants  Swaysland  and  Solomon. 
[Attoraies— JFVoum/,  and  H.  HUl-^.  Alexander — 5/?yer]. 


78  CASES  AT  NISI  PRIUS, 

1833. 
' — * — ^       Adjourned  Sittings  in  London,  after  Trinity  Term,  1883. 

BEFORE  MR.  BARON  OURNEY, 

{Who  sat  for  the  Lord  Chief  Baron). 

July  sth.  Smith  v.  Whittingham. 

A.  was  clerk  to  DeBT  Oil  a  bond,  dated  April  16th,  1832,  for  the  good 

year  im*  In  conduct  of  J.  Fisherwick,  a  clerk  of  the  plaintiff.    Pleas — 

w'forSr*  first,  non  est  factum;  second,  baM^\  third,  performance; 

fiiithfui  conduct  fourth,  another  plea  of  performance  in  a  different  form, 

derk.    After  Replication — assigning  breaches  by  Fisherwick,  in  not 

ed^^Lfan^Ster  P^y"^g  ^^^^  *^d  accounting  for  monies  received  by  him 

hb  dismissal  A.  foy  the  plaintiff,  after  the  date  of  the  bond. 

made  an  admis-  * 

sionofvarioiu  It  appeared  that  Mr.  Fisherwick  had  been  a  clerk  of 
hadnot account-  the  plaintiff  sincc  the  month  of  June,  1829,  and  that  in 
Aattowfrt^n  the  month  of  April,  1832,  the  plaintiff  required  him  to  find 
on  the  bond  this  security,  when  the  defendant  and  three  other  persons 
not  evidence  agreed  to  become  his  sureties;  and  the  present  bond  was 
JlSw  UirtM  "the  ***  consequence  executed  by  the  defendant,  and  one  of  the 
time  of  tj^c^^  other  persons,  but  not  by  the  two  remaining  ones.  Fisher- 
been  called  as  a  wick  was  dismissed  from  the  plaintiff's  service  in  the 
IuS!'tha7ifl?-  month  of  May,  1832. 

iJ^?n  Ihl^d-*  ^^  *®  P*^^  ^^  *®  plaintiff  three  persons  were  called, 
mission  was  of  a  who  had  paid  Fisherwick,  on  account  of  the  plaintiff,  sums 
A.  before  the  amounting  to  4/.  9s.  6d.,  since  the  date  of  the  bond,  which 
c!*touid*not'b«  ^*^  "^^  ^^^  accounted  for ;  but  with  a  view  of  shewing  a 
liable  to  tfie        deficit  of  amuch  greater  amount,  an  account  was  offered  in 

amount  of  the 

admission,  ai-  evidence.  It  was  partly  written  by  one  of  the  plaintiffs 
beenfshewn  to     attomies,  and  partly  by  Fisherwick,  and  corrected  by  him 

MMthrt"mw1  ^"  *^®  ^®*  ^^  ^^^^'  *^^-  "^^^^  account  was  headed- 
get  what  he  "  Accoimt  of  Monies  received  by  J.  fisherwick,  and  em- 
he  (c.)  would  bezzled  by  him.*'  It  contained  a  considerable  number  of 
pay  the  rest.       names  and  sums,  but  no  dates. 

It  was  proved  that  one  of  the  plamtiff 's  attornies  shewed 
the  account  to  the  defendant^  who  told  him  to  get  what  he 
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could  from  Fisherwick,  and  he,  the  defendant^  would  pay 
the  rest.  The  plaintiff  sued  Fisherwick,  who  took  the 
benefit  of  the  insolvent  debtors*  act.  It  was  proved  that 
the  defendant  had  seen  Fisherwick  before  he  took  the  be- 
nefit of  the  insolvent  debtors*  act,  but  there  was  no  evi- 
dence of  what  had  passed  between  them.  It  was  proved 
that  one  sum  specified  in  the  account  was  received  by  Fish- 
erwick before  the  execution  of  this  bond;  and  it  also  ap- 
peared that  Fisherwick  was  living,  and  might  have  been 
called  as  a  witness. 
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Wightman,  and  Cowling,  for  the  defendant,  objected  that, 
this  account  was  not  evidence  against  the  defendant.  It 
might  be  evidence  that  Fisherwick  had  not  accounted  for 
the  sums  mentioned  in  it,  but  not  evidence  that  he  had  re- 
ceived the  sums  of  money  there  specified.  The  cases  all  take 
the  distinction  whether  the  clerk  is  living  or  dead.  Fish- 
erwick ought  to  have  been  called*  The  cases  of  Middle^ 
ion  V.  MeHon{a\  Whitmash  y.Genge  (6),  and  Gossv.Wat- 
lingion(c)f  are  all  cases  of  deceased  clerks.     The  cases  of 


(a)  10  Baro.  &  Cress.  317-  In 
that  case  an  entry  made  by  a  dt" 
ceated  coUector  of  kin^^s  taxes  in 
a  pri?ate  book,  kept  by  him  for 
his  oivn  convenience,  whereby  he 
charged  himself  with  the  receipts 
of  sums  of  money,  was  held  to  be 
evidence  against  the  surety,  of  the 
fact  of  the  receipt  of  such  money,, 
in  an  action  on  a  bond  condition- 
ed for  the  due  payment  of  the 
taxes  by  the  collector,  aUhough 
the  parties  by  whom  the  money  had 
heen  paid  were  alhe^  and  might 
faave  been  called  as  witnesses,  and 
that  upon  the  general  principle 
that  the  entry  was  to  the  prejudice 
of  the  party  who  made  it.  This 
case  goes  on  the  fact  of  the  entry 
being  an  entry  made  by  a  person 


charging  himself,  that  person  being 
iince  dead. 

(b)  3  M.  &  R.  42.  This  case 
was  an  action  on  a  bond  given  to 
bankers,  conditioned  for  the  fide- 
lity of  a  clerk,  and  it  was  there 
held,  that  entries  of  the  receipt  of 
sums  of  money  made  by  the  clerk 
ia  a  book,  kept  by  him  in  the  dis- 
charge of  his  duty  as  clerk,  are 
after  his  death  evidence  against  his 
sureties  of  the  fact  of  the  receipt 
of  the  money. 

(c)  6  Moore,  355.  In  that  case, 
which  was  an  action  of  debt  on 
bond  against  the  surety  of  a  de- 
ceased  beadle  of  a  ward,  the  bond 
being  conditioned  for  the  due  per- 
formance of  his  duty  IB  collecting 
the  watch  rates  and  other  rates, 
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Cutler  V.  NewUn  (rf),  and  Evans  v.  Beattie  (e),  are  much 
nearer  in  point. 

BompaSy  Serjt.,  and  Bally  conirh,  submitted,  that,  since 
the  defendant  had  bound  himself  for  the  good  conduct  of 
Fisherwick,  he  had  so  identified  himself  with  him,  that  any 
account  rendered  that  was  receivable  in  evidence  against 
Fisherwick  would  be  equally  so  against  the  defendant. 


GuRNEY,  B. — This  is  not  an  account  current,  it  is  only 
an  admission  made  by  Fisherwick  after  his  discharge  of 
what  he  had  embezzled ;  and  though  it  would  have  been 
evidence  against  Fisherwick,  it  is  not  so  against  the  defen- 
dant. As  to  the  supposed  admission  of  the  defendant  when 


&c.,  and  for  delivering  to  the  ob- 
ligee all  books  and  accounts  in- 
trasted  to  his  care,  and  a  collecting 
book  received  by  him  from  his 
predecessors,  for  the  faithful  deli- 
very of  which  to  the  obligee  the 
defendant  became  surety,  and  on 
the  death  of  the  principal  it  was 
accordingly  delivered  to  such  ob- 
ligee, containing  the  names  of  the 
parishioners,  and  the  sums  at  which 
they  were  rated,  and  the  usual 
mark  was  made  by  him  opposite 
to  some  of  such  names  by  which 
he  indicated  the  receipt  of  the  sums 
assessed  on  them,  and  receipts 
signed  by  lum  for  money  pidd  to 
him  in  fab  official  capacity  were 
produced,  and  received  in  evidence 
agunst  the  surety.  On  the  execu- 
tion of  a  writ  of  inquiry,  it  was 
held,  by  the  Court,  on  a  motion 
whether  they  ought  to  have  been 
admitted,  that  the  entries  in  such 
book  were  properly  received  in 
evidence,  as  it  might  be  deemed  a 
public  book,  but  that  the  circum- 


stances of  the  case  did  not  warrant 
dther  an  actual  or  implied  autho- 
rity by  the  surety,  so  as  to  ad- 
mit the  recdpts  of  the  principal 
as  evidence  against  him. 

{d)  Mann.Dig.N.P.C.  tit."  Evi- 
dence," 137*  This  case  was  tried 
before  Mr.  Justice  Holroyd,  at  the 
Winchester  Spring  Assizes,  1819. 
It  was  there  considered  that  on  the 
execution  of  an  inquiry  under 
8  &  9  Will.  3,  c.  2,  on  an  indem- 
nity bond,  the  admission  of  the 
principal  of  the  amount  of  the 
damnification  was  inadmissible, 
and  the  amount  was  proved  ali- 
unde. 

(e)  5  Esp.  26.  This  was  an  ac- 
tion on  a  guarantie  to  pay  for 
goods  sold  and  delivered  to  a  third 
person;  and  it  was  there  held,  that 
what  such  third  person  has  sud 
respecting  the  goods  sold  to  him, 
is  not  evidence  to  charge  the  per^ 
son  giving  the  guarantie,  and 
that  the  delivery  of  the  goods  must 
be  proved. 


Wbittingham. 
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he  saw  the  account^  it  is  clear  that  the  account  cannot 

be  relied  on  as  a  correct  statement  of  what  was  received 

Smith 

after  the  date  of  the  bond,  as  it  is  in  proof  that  one  sum  ^  v. 
mentioned  in  it  was  received  before;  and  that  being  so,  an 
express  promise  to  pay  the  sums  mentioned  in  the  accoimt 
would  be  inoperative,  unless  the  sums  received  after  the 
date  of  the  bond  could  be  distinguished  from  those  re- 
ceived before. 

Verdict  for  the  plaintiff-— Damages  4/.  9^.  Grf. 
with  leave  for  the  plaintiff's  counsel  to 
move  to  increase  the  amount  of  the  ver* 
diet  (a). 

Bampas,  Seijt.,  and  BaU,  for  the  plaintiff. 
Wighiman^  and  Cowlingy  for  the  defendant. 
[Atoroies — Towne,  and  Adlington  Sf  Co,"] 

(a)  No  motion  was  made. 


OLD  BAILEY  JULY  SESSION,  1833. 

BEFORE  MR.  JUSTICE  GASELKE,   MR.  JUSTICE  J.  PARKE,  AND 
MR.  RECORDER  LAW. 


Rex  V,  FuRSEY.  My  4M. 

Indictment  onthe  stat.  9  Geo.  4,  csi,  s.  12.—  Ariotimgtthe 

The  first  count  charged  that  the  prisoner  did  stab  and  iran*iiiieg*r*'' 

meeting  the  less 
an  illegal  meet- 
ing, because  the  proclamation  from  the  Riot  Act  has  not  been  read,  the  effect  of  that  proclamation 
being  to  make  the  parties  guilty  of  a  capital  offence  if  they  do  not  (tisperse  within  an  hour ;  but, 
if  that  prodamation  be  not  read,  the  parties  are  guilty  of  the  common  law  offence,  which  is  a  mis- 
demeanor, and  all  magistrates,  constables,  and  even  private  individuals,  are  Justified  in  dispersing 
the  oflRmders;  and,  if  they  cannot  otherwise  succeed  in  doing  so,  they  may  use  force.  Without  any 
proclamation  at  all,  if  a  meeting  is  illegal,  a  party  who  attends  it,  knowing  it  to  be  so,  is  guilty  of 
an  offisnce. 

A  meeting  called  "  to  adopt  preparatory  measures  for  holding  a  national  conTention,"  is  an  il- 
legal meeting. 

A.  was  indicted  for  stabbing  B.,  there  being  another  indictment  against  him  for  stabbing  C.  :— 
HM,  that,  on  the  trial  of  the  indictment  for  stsbbing  B.,  both  C.  and  the  surgeon  might  be  asked 
as  to  what  kind  of  wound  C.  received,  with  a  view  of  identifying  the  instrument  used. 
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wound  John  Brooke,  with  btent  to  disable  him.  The 
second  count  charged  the  stabbing  and  wounding  of  John 
Brooke,  to  be  with  intent  to  do  him  some  grievous  bodily 
harm.  The  tlurd  count  charged  that  the  prisoner  did  stab 
and  wound  John  Brooke,  he,  the  said  John  Brooke,  being 
a  constable  duly  appointed  and  sworn  to  act  as  a  con- 
stable, under  and  by  virtue  of  an  act  of  parliament,  passed 
in  10  Geo.  4,  (The  Metropolitan  Police  Act),  with  intent  to 
resist  and  prevent  the  lawful  apprehension  and  detainer  of 
him,  the  said  George  Fursey,  for  an  offence  for  which  he 
was  liable  to  be  apprehended  and  detained ;  that  is  to  say, 
for  that  he,  together  with  divers  other  persons,  to  wit,  five 
hundred  other  persons,  to  the  jurors  unknown,  were  tu- 
multuously  assembled,  making  a  great  tumult,  riot,  and 
affray,  in  the  view  of  the  said  John  Brooke,  then  and 
there'^eing  such  constable  as  aforesaid. 

The  fourth  count  was  similar  to  the  third,  except  that  it 
omitted  to  state  that  John  Brooke  was  a  constable,  and 
that  the  riot,  &c.,  was  committed  in  his  view. 

The  fifth  count  charged  that  the  prisoner  stabbed  and 
wounded  John  Brooke,  with  intent  to  resist  and  prevent 
the  lawful  apprehension  and  detainer  of  the  said  George 
Fursey,  for  an  offence  for  which  he  was  then  and  there 
liable  to  be  apprehended  and  detained. 

The  prosecutor,  Brooke,  was  a  sergeant  of  the  Metro- 
politan police  force:  and,  on  the  ISth  of  May,  18SS,  was 
with  a  very  considerable  number  of  the  police  at  a  vacant 
space  of  ground  adjacent  to  the  west  side  of  the  Cold  Bath 
Fields  Prison.  It  appeared  that  there  was  a  meeting 
there,  consisting  of  a  number  of  persons,  and  that  there 
were  four  flags.  The  prisoner  carried  an  American  flag, 
which  a  police  constable,  named  Redwood,  tried  to  take 
from  him,  when  he  stabbed  both  the  prosecutor  and  Red- 
wood with  a  sort  of  dagger  with  a  triangular  blade,  similar 
to  that  of  a  court  sword.  It  appeared,  from  the  cross-exa- 
mination of  the  witnesses  for  the  prosecution,  that  many 
of  the  police  constables  were  at  the  place  in  question  in 
plain  clothes. 
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The  counsel  for  the  prosecution  asked  Redwood  whe- 
ther he  had  been  wounded,  and,  having  done  so,  pro- 
posed to  ask  what  sort  of  a  wound  it  was  that  he  re- 
ceived. 

C.  Phillips,  for  the  prisoner. — I  must  object  to  any  evi- 
dence leing  given  of  a  wound  that  this  witness  received, 
as  that  is  the  subject  of  another  indictment.  In  the  case 
of  Rex  V.  Smith  (a),  the  uttering  of  a  second  forged  note 
was  not  allowed  to  be  given  in  evidence,  as  it  was  the  sub- 
ject  of  a  di&tinct  indictment 

Parke,  J. — It  is  oflfered  as  evidence  to  identify  the 
instrument. 

Gasbleb,  J.,  (having  conferred  with  Mr.  Justice  J. 
Parke). — My  brother  Parke  and  myself  agree  that  it  is 
evidence,  so  far  as  to  identify  the  instrument;  and  we  think 
that  this  is  quite  different  from  the  case  cited. 

Pabke,  J. — The  evidence  is  merely  given  to  identify 
the  instrument. 

The  witness  stated  that  the  wound  he  received  was  of  a 
triangular  shape. 

The  dagger  was  produced;  it  was  found  in  the  place 
to  which  the  prisoner  was  taken,  as  soon  as  he  was  ap- 
prehended. 

Mr.  Fisher^  the  superintendent  surgeon  to  the  Metro- 
politan police,  stated,  that  the  wound  received  by  the 
prosecutor  was  of  a  triangular  shape. 

The  counsel  for  the  prosecution  proposed  to  ask  him 
as  to  the  shape  of  the  wound  inflicted  upon  the  witness 
Redwood. 

C.  Phillips  objected. 

(a)  Ante,  Vol  2,  p.  633. 
o2  . 
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Parke,  J. — We  decided  this  in  effect  just  now. 

Mr.  Fisher  stated,  that  both  the  wounds  were  trian* 
gular,  and  might  have  been  inflicted  by  the  instrument 
produced. 

For  the  defence,  it  was  stated  by  Mr.  Stallwood,  who 
had  been  a  magistrate  for  the  county  of  Middlesex,  that 
a  considerable  number  of  the  police  constables  behaved 
with  considerable  violence,  striking  every  body  they  met 
with.  He  also  stated,  that  there  was  no  order  given  to 
the  people  to  disperse,  nor  was  the  proclamation  from  the 
Riot]Act  read.  In  answer  to  questions  put  by  Campbell^ 
S.  G.,  Mr.  Stallwood  stated  that  he  saw  a  paper  fixed 
up  to  the  wall  of  Cold  Bath  Fields,  cautioning  persons  not 
to  attend  an  illegal  meeting. 

Campbelly  S.  G.,  was  proceeding  to  examine  into  the 
contents  of  this  caution. 

C  Phillips. — As  this  was  a  printed  paper  the  manu- 
script from  which  it  was  printed  ought  to  be  produced. 

Campbell,  S.  G. — We  cannot  bring  the  wall  of  Cold 
Bath  Fields  here ;  and  there  is  no  proof  that  there  ever 
was  any  manuscript. 

C.  Phillips. — ^The  best  evidence  would  be  the  original. 
It  is  suggested  that  this  paper  was  published  by  the  go- 
vernment, and  that  this  is  a  government  prosecution.  If 
so,  there  can  be  no  difficulty  about  it. 

Gaselee,  J. — In  Mr.  HunVs  case  (a),  parol  evidence 
was  given  of  the  inscriptions  on  the  banners. 


(a)  3  B.  &  A.  566.  lo  that  case  nen  and  flags,  displayed  at  a  meet- 
it  was  held,  that  parol  evidence  of  ing.  Is  admissible,  without  pro- 
inscriptions  and  devices  on  ban-      dacing  the  originals. 


OLD  BAILEY  JULY  SESSION,  4  WILL.  IV. 
Campbellf  S.  G. — ^This  was  affixed  to  a  wall. 

Parke,  J. — The  usual  way  in  such  cases  is  to  gire  a         R^x 
copy  to  the  witness,  and  ask  if  it  is  a  copy  of  what  he       Fursly. 
saw.     I  do  not  say  that  parol  evidence  is  inadmissible. 
The  paper  was  affixed  to  a  wall. 

Campbell^  S.  G. — If  my  friends  wish  to  have  a  copy 
put  in,  I  will  do  so. 

A  printed  copy  of  the  paper  was  handed  to  the  witness. 
It  was  to  the  following  efiect : 

**  Whereas  printed  papers  have  been  posted  up  and 
distributed  in  various  parts  of  the  metropolis,  advertizing 
that  a  pubUc  meeting  will  be  held  in  Coldbath  Fields  on 
Monday  next.  May  13th,  to  adopt  preparatory  measures 
for  holding  a  national  convention,  as  the  only  means  of 
obtaining  and  securing  the  rights  of  the  people;  and 
whereas  a  public  meeting  holden  for  such  a  purpose  is 
dangerous  to  the  public  peace  and  illegal,  all  classes  of 
his  Majesty's  subjects  are  hereby  warned  not  to  attend 
any  such  meeting,  nor  to  take  any  part  in  the  proceedings 
thereof;  and  notice  is  hereby  given,  that  the  civil  autho- 
rities have  strict  orders  to  maintain  and  secure  the  public 
peace,  and  to  apprehend  any  persons  offending  herein, 
that  they  may  be  dealt  with  according  to  law. 

"  By  Order  of  the  Secretary  of  State:' 

It  was  further  stated  by  Mr.  Stallwood,  that  he  did  not 
consider  this  a  proclamation,  because  it  was  not  signed,  and 
that  therefore  it  was  to  be  disregarded,  and  that  he  had 
never  seen  a  proclamation  published  by  the  government 
without  the  name  of  some  Secretary  of  State  to  it,  or  its 
being  headed,  "  By  the  King  in  Council.**  This  witness 
further  stated,  that  he  heard  the  chairman  of  the  meeting 
say,  that  he  (the  chairman)  was  much  obliged  to  the  Whig 
government  for  advertizing  their  meeting,  for  it  gave  them 
an  importance  they  did  not  possess. 
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1833.  It  was  proved  by  other  witnesses,  that  some  of  the  po- 

lice constables  behaved  with  great  violence  ;  though  none 
of  them  spoke  to  any  violence  used  by  the  prosecutor  or 
Redwood  ;  and  it  was  stated  by  one  of  the  witnesses  for 
the  defence,  Mr.  Courtney,  on  his  cross-examination,  that 
he  saw  a  death's  head  and  cross  bones  on  one  of  the  flags, 
and  the  inscription — ''  Liberty  or  Death:"  and  it  was  also 
proved  on  the  cross-examination  of  another  of  the  witnesses 
for  the  defence,  Mr.  Carpenter,  that  he  knew  of  the  in- 
tended meeting  before  he  went  to  the  ground,  as  he  had 
seen  it  stated  to  be  the  intention  of  the  meeting  to  esta- 
blish a  national  convention;  that  he  had  seen  it  stated  in 
various  publications,  advertisements,  and  bills;  and  he 
fiurther  stated  that  it  was  notorious. 

Gaseles,  J.,  (in  summing  up.) — The  question  for  you 
to  consider  will  be,  whether  there  was  sufficient  provoca- 
tion to  reduce  the  offence  of  the  prisoner  below  the  crime 
of  murder,  if  death  had  ensued ;  and  although  it  is  not 
mentioned  in  the  indictment,  you  are  at  liberty  to  inquire 
whether  the  meeting  was  an  illegal  meeting  or  not ;  for  if 
it  was,  the  police  would  be  justified  in  taking  away  the 
flag ;  but  if  the  meeting  was  not  an  iUegal  one,  then  they 
would  have  no  right  to  take  the  flag  away  from  the  pri- 
soner. Taking  it  that  the  meeting  was  a  legal  one,  this 
question  will  arise,  whether  the  taking  away  of  the  flag 
was  a  sufiicient  provocation  to  justify  the  prisoner  in 
striking  with  such  a  deadly  weapon ;  and  it  makes  a  great 
difference  whether  a  man  under  provocation  takes  up  a 
deadly  weapon  on  the  sudden,  or  Whether  he  goes  out  with 
the  weapon,  intending  to  use  it  to  prevent  the  taking  away 
of  the  flag.  It  will  be  for  you  to  say  whether  the  conduct  of 
the  prisoner  shewed  that  malignity  of  purpose  which  would, 
if  death  had  ensued,  have  constituted  the  crime  of  murder. 
If  you  are  of  opinion,  that  he  took  this  deadly  weapon 
with  an  intention  to  resist,  under  all  circumstances,  the 
taking  away  of  the  flag,  I  feel  justified  in  telling  you,  and 
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I  believe  that  my  learned  brother  will  agree  with  me,  that,  1^^* 
if  death  had  ensued,  the  crime  of  the  prisoner  would  not 
have  been  less  than  the  crime  of  murder ;  however,  you 
ought  also  to  consider,  whether  there  was  sufficient  provo- 
cation before  the  blow  was  given,  to  reduce  the  offence, 
had  death  ensued,  to  the  crime  of  manslaughter.  A 
great  deal  has  been  said  of  the  impropriety  of  sending  out 
policemen  in  plain  clothes.  I  own  that  it  does  not  strike 
me  that  there  is  any  impropriety  in  it ;  for  those  who  have 
to  prevent  disturbances,  would  not  do  their  duty,  if  they 
did  not  take  every  means  of  discovering  the  persons  who 
were  concerned  in  them.  For,  although  it  would  be  im- 
proper, as  suggested  on  the  part  of  the  prisoner,  if  per- 
sons were  sent  out  to  lead  others  into  the  commission  of 
offences ;  yet  when  the  object  is  to  prevent  the  commis- 
sion of  crime,  parties  would  not  do  their  duty,  if  they  did 
not  take  every  means  of  finding  out  the  parties  concerned, 
by  sending  those  in  among  them  who  might  be  able  to 
make  the  discovery. 

On  the  part  of  the  prisoner  a  great  deal  of  evidence  has 
been  given  to  shew  that  the  conduct  of  the  policemen  was 
▼ery  violent  and  very  outrageous.  You  will  have,  there- 
fore, to  consider  whether  their  conduct  was  a  sufficient 
provocation  to  the  prisoner  to  resist  as  he  did,  or  whether, 
from  the  fact  of  his  having  taken  the  weapon  out  with  him, 
there  was  that  malignity  of  purpose  which  would  have 
made  the  offence  of  the  prisoner  amount  to  murder,  if 
death  had  ensued. 

It  appears,  from  the  evidence  of  Mr.  Stallwood,  that 
the  proclamation  contained  in  the  Riot  Act  was  not  read. 
Now,  a  riot  is  not  the  less  a  riot,  nor  an  illegal  meeting 
the  less  an  illegal  meeting,  because  the  proclamation  of  the 
Riot  Act  has  not  been  read,  the  effect  of  that  proclamation 
being  to  make  the  parties  guilty  of  a  capital  offence  if  they 
do  not  disperse  within  an  hour;  but,  if  that  proclamation 
be  not  read,  the  common  law  offence  remainsi  and  it  is  a 
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18d3.  misdemeanor;  and  all  magistrateSi  constablesi  and  even 
private  individuals,  are  justified  in  dispersing  the  offend- 
ers ;  and,  if  they  cannot  otherwise  succeed  in  doing  so, 
they  may  use  force.  I  do  not  lay  down  this  as  the  law, 
for  the  first  time;  the  law  has  been  so  laid  down  by  the 
Judges  on  the  special  commissions.  There  has  also  been 
given  in  evidence  a  proclamation  issued  by  order  of  one  of 
the  Secretaries  of  State;  and  in  that  proclamation  it  is 
stated  that  printed  papers  have  been  posted  up,  advertiz- 
ing that  a  public  meeting  would  be  held  to  adopt  prepa- 
ratory measures  for  holding  a  national  convention.  Now, 
that  proclamation  is  not  evidence  that  the  meeting  was  to 
be  held  for  the  purposes  there  mentioned.  It  is,  in  effect, 
only  a  notice  given  by  the  Secretary  of  State,  and  is  evi- 
dence in  this  case  in  no  other  way;  but,  if  placards  con- 
vening the  meeting  were  posted  up,  stating  that  the  meet- 
ing was  for  those  purposes,  then  it  is  an  illegal  meeting. 
If  it  was  intended  by  force  to  make  any  alterations  in  the 
laws  of  the  country,  that  would  be  a  much  more  serious 
offence,  as  it  would  be  high  treason.  The  proclamation 
states  it  to  be  an  illegal  meeting,  and  commands  all  con- 
stables and  others  to  disperse  it.  If  such  a  notice  be 
given,  and  a  party  chooses  to  treat  it  as  of  no  effect,  he 
does  it  at  his  own  risk. 

Clarkson,  for  the  prisoner. — The  Solicitor-General  did 
not  offer  any  evidence  to  shew  that  this  proclamation  was 
issued  by  the  Secretary  of  State. 

Gaselee,  J. — That  is  true;  but,  without  any  procla- 
mation at  all,  if  a  meeting  is  illegal,  a  party  who  attends 
it,  knowing  it  to  be  so,  is  guilty  of  an  offence.  There 
may  be  a  difficulty  in  saying  in  what  way  this  meeting  was 
illegal,  but  it  was  either  illegal  as  a  misdemeanor  or  a 
higher  offence;  and,  whichever  it  was,  it  justifies  the  dis- 
persion of  the  meeting.  One  of  the  witnesses  has  stated 
that  the  purpose  of  the  meeting  was  to  adopt  preparatory 
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measures  for  holding  a  national  convention,  and  that  that  1833. 
was  generally  known.  If  you  think  that  the  meeting  was 
held  for  the  purpose  of  adopting  preparatory  measures  for 
the  holding  of  a  national  conrention,  then  the  police  had 
a  right  to  interfere,  and  arrest  the  parties.  The  first 
question  will  be,  whether  the  prisoner  was  the  person  who 
gave  the  wound  to  the  prosecutor  Brooke?  and  the  question 
will  then  be,  whether  there  was  such  provocation  as  would 
have  reduced  the  offence  to  the  crime  of  manslaughter,  if 
death  had  ensued?  If  you  are  of  opinion  that  the  prisoner, 
having  taken  the  flag  in  his  hand,  had  prepared  the  wea- 
pon with  a  view  of  protecting  it  under  all  circumstances, 
then  I  own  it  appears  to  me,  that  there  are  not  those  cir- 
cumstances which  will  reduce  the  crime,  so  as  that,  if  this 
person  Brooke  had  died,  it  would  not  have  amounted  to 
murder.  If  you  think  that  the  prisoner,  previous  to  his 
going  out,  prepared  a  deadly  weapon  to  resist  any  attempt 
to  defeat  the  object  of  the  meeting,  or  to  prevent  him- 
self firom  being  deprived  of  the  flag  which  he  carried, 
I  am  bound  to  tell  you  that  I  think  the  offence  has  been 
proved. 

Verdict— Not  guilty. 

Campbell,  S.  G.,  Adolphus,  WightmaHf  and  R.  Gumejf, 
for  the  prosecution. 

C.  Phillips,  and  Clarison,  for  the  prisoner. 

[Attomies — Maule  Sf  B,,  and  Harmer  Sf  Co,^ 
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CLERKENWELL  SESSIONS  HOUSE, 

BEFORE  MR.  JUSTICE   J.    PARKE,    MR.   RECORDER  LAW,   MR. 

SERJEANT  ARABIN,  FRANCIS  CONST,  ESQ.,  AMD 

OTHER  COMMISSIONERS  (a). 

August  Bth, 

A  party  cannot  X  HE  Commission  was  read.    It  was  in  substance  as  fol- 

vktXuponan  ^0^8 :  "  Whereas  we  have  been  given  to  understand  and 

foundT^th  ^  informed,  that  A.  B.,  C.  D.,  &c.,  naming  certain  persons, 

Grmnd  Jury  stand  Committed  to  the  custody  of  the  keeper  of  our  gaol  of 

mony  of  wit-  Newgate,  charged  with  the  commission  of  divers  o£Fences ; 

weiwornby  ^^^  whercas  it  is  expedient  that  they  should  be  tried  for 

c*  *'*aSer^th***  *^®  ®**^  offeuccs,  &c.,  wc  havc,  therefore,  assigned,  &c., 

Mttionhad  &C.,  &C*'' 

]a|>sed,  in  con- 
sequence of  its 

ra^^vedT^       Mr.  Justice  J.  Parke,   in  his  charge  to  the  Grand 
been  opened      Jury  (inter  alia  J  said : — "  You  are  assembled  in  conse- 
withotttthepre-  qucucc  of  a  commission,  directed  to  myself  and  others,  em- 
Jiuticesf  ""^^      powering  us  to  try  certain  offenders.     This  is  an  extraor- 
dinary proceeding.    You  are  aware  that  it  arose  from  an 
irregularity  in  the  mode  of  swearing  the  witnesses  who 
were  to  give  evidence  before  the  Grand  Jury,  which  irre- 
gularity would  prevent  those  persons  from  being  indicted 
for  perjury.    This,  in  the  opinion  of  the  Judges,  prevent- 
ed the  prisoners  from  bemg  legally  convicted ;  and,  there- 
fore, this  commission  has  been  appointed.    Some  were 
tried  and  acquitted :  these  are  not  included.     They  may 

(a)  The  Bar  appeared  in  Court  peared,  that,  on  the  Spedal  Com- 

in  thdr  wigs  and  gowns.     It  was  mission  at  Bristol,  before  Undal, 

at    first    doubted  whether  they  C.  J.,  the  Bar,  headed   by  the 

ought  so  to  i^pear,  as  the  prac-  Attorney-General,  were  present  in 

tiee  on  the  circuits  is  for  the  Bar  Court  to  hear  the  charge,  the  re- 

to  be  absent  while  the  charge  is  solution  was  adopted  of  pursuing 

given  to  the  Grand  Jury.  But  it  ap-  a  similar  course. 
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be  considered  as  for  ever  quit  of  the  charges  against  them.         1833. 
Some  were  convicted  of  trifling  offences:  they  have  been  ' 

.    I  11  1  Special 

discharged.     Some  were  not  tried  at  all ;  and  some  were    Commission, 

tried  and  convicted  of  serious  offences.     Both  these  latter 

descriptions  will  come  before  you." 

The  Grand  Jury  then  proceeded  to  find  bills  against 
the  prisoners;  several  of  the  Commissioners  remaining 
in  Court  all  day  for  the  purpose  of  having  the  witnesses 
sworn  before  them. 

On  the  following  day  the  Commissioners  sat  at  the  Ses- 
sions House  in  the  Old  Baileyj  for  the  trial  of  those  against 
whom  bills  had  been  found. 


N.B, — The  irregularity  alluded  to  by  the  learned  Judge 
in  his  charge  to  the  Grand  Jury  was  as  follows.  The  Ses- 
sion met  regularly  on  the  Monday  and  was  regularly  ad- 
journed to  the  Tuesday.  The  Court  was  not  legally 
opened  or  adjourned  on  the  Tuesday  or  Wednesday  (a), 
and  did  not  meet  for  business  tiU  the  Thursday;  but  the 
witnesses  were  notwithstanding  sworn  on  the  Tuesday  and 
Wednesday,  to  give  evidence  before  the  Grand  Jury,  by 
the  crier  of  the  Court,  in  the  usual  form.  Two  magis- 
trates attended  on  the  Wednesday  and  received  the  bills 
from  the  Grand  Jury. 

(a)  We  understand  that  the  crier  ed  of  this  fact»  at  first  came  to  a 

of    the   Court   pronounced  the  resolution  that  the  adjournments 

opemng  and  adjournment  in  the  had  taken  place  according  to  the 

Qsnml  form  on  the  Tuesday  mora-  custom  which  had  been  adopted 

ing  and  afteraooni  and  also  on  during  the  memory  of  the  oldest 

the  Wednesday;  but  at  the  time  officer  of  the  court;   but,  on  a 

when  he  did  it  none  of  the  justicet  subsequent  day  they  resolved,  that 

were  pretent,  though  they  were  the  sesaon,  for  want  of  a  regular 

in  the  coarse  of  the  morning,  adjournment,  had  lapsed  on  the 

The  magistrates^  on  bdng  inf orai-  Tuesday. 


93 


MIDDLESEX  SPECIAL  COMMISSION, 


1833. 


OLD  BAILEY  (a). 

BEFORE  MR.  JUSTICE  LITTLEDALB,  MR.  BARON  YAUGHAN, 
AND  OTHER  COMMISSIONERS. 


August  Bth. 

The  statute  7  & 
8  Geo.  4,  c.  28, 
f .  S,  Buthoriiing 
the  Court  to  di- 
rect a  plea  of 
not  guUty  to  be 
entered  for  a 
party  who  standi 
mutt  of  malice, 
or  will  not  an- 
swer directly  to 
an  indictment, 
applies  to  the 
case  of  a  party 
who  refuses  to 
plead,  on  the 
ground  that  he 
has  preTiously 
pleaded  to  an- 
other indict- 
ment for  the 
same  offence, 
but  which  indict- 
ment was  not 
▼slid  in  conse- 
quence of  its 
haWng  been 
found  upon  the 
testimony  of 
witnesses  not 
duly  sworn  to 
give  evidence 
before  the 
Grand  Jury. 


Rex  V.  William  Bitton. 

X  HE  prisoner  was  called  upon  to  plead  to  an  indictment 
charging  him  with  breaking  into  a  dwelling-house,  and 
stealing  therein  a  brass  cock.  In  reply  to  the  question — 
"  Are  you  guilty  or  not  guilty  ?"  he  said,  '^  I  have  pleaded 
to  that  indictment  once,  and  I  refuse  to  plead  again." 

Littledale,  J.,  observed,  that  the  former  indictment 
and  trial  went  for  nothing,  as  the  Court  had  no  jurisdic- 
tion.    The  proceeding  was  informal,  and,  therefore,  a  nul- 
lity. 

The  prisoner  persisted  in  refusing  to  plead.     Upon 
which 

Vaughan,  B.,  told  him,  that  he  stood  in  the  same  situa- 
tion as  if  he  had  never  been  tried. 

The  Clerk  of  Arraigns  again  asked  the  prisoner  if  he 
was  "  Guilty  or  not  guilty?" 

Prisoner — "  I  will  not  plead.  I  Have  pleaded  once  be- 
fore, and  I  have  stood  my  trial." 

Bodkin,  for  the  prosecution,  requested  that  the  Court 
would  direct  a  plea  of  not  guilty  to  be  entered  for  the 
prisoner,  according  to  the  statute  7  &  8  Geo.  4,  c.  28, 
8.  2  (6). 


(a)  The  Special  Commissioii 
acyounied  to  the  Old  Bailey  for 
the  trial  of  the  prisoners. 

{b)  By  this  section  it  is  enacted, 


<'  that  if  any  person,  being  ar- 
raigned upon  or  charged  with  any 
indictment  or  information  for  trea- 
son,   felony,   piracy,  or    misde- 
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The  prisoner  was  again  required  to  plead,  but  still  re-         1833. 
fusing-  -^ 

V. 

The  Court  directed  a  plea  of  not  guilty  to  be  entered       Bittoh. 
for  him. 

meanor*  shall  stand  mute  of  malice,  of  not  guilty  on  behalf  of  such  per- 

or  will  not  answer  directly  to  the  son,  and  the  plea  so  entered  shall 

indictment  or  information»in  every  have  the  same  force  and  effect  as 

such  case  it  shall  be  lawful  for  the  if  such  person  had  actually  plead- 

Goart»  ^it  tknll  io  thinkfit,  to  order  ed  the  same. " 
the  proper  officer  to  enter  a  plea 


Rex  v.  Edward  Chamberlain  and  Ann  Hill. 

XHE  indictment  charged  the  prisoners  with  feloniously  The  Court  will 
having  in  their  possession  two  moulds,  upon  which  were  "f^^^ljjj^* 
made  and  impressed  the  figures  and  apparent    resem-  ^ct^  on  account 

--  /.t,  »  .i^i*^.      •     of  the  infonnal 

Dlances  of  the  obverse  and  reverse  sides  of  the  Kmg  s  mannerinwhich 
current  silver  coin,  called  a  shilling.  bV'*th!s"'Sii^^ 

but  will  assign 
counsel  to  put 

On  being  called  upon  to  plead,  the  prisoner  Chamber-  it  into  a  formal 
lain  handed  in  a  paper,  of  which  the  following  is  a  copy : —  ^o^l^tM, " 

to  giTe  time  for 

"Middlesex.  «upr.p«ti»n. 

''  The  King  on  the  prosecution  of  Mr.  Field 
against 
Edward  Chamberlain. 
"  My  Lord, 
"  I  plead  a  former  conviction  for  the  same  offence  this 
indictment  charges  me  with,  which  was  preferred  by  the 
present  prosecutor ;  and  I  was  found  guilty  on  the  6th 
day  of  July  last;  and  therefore  I  must  protest,  with  all  due 
submission,  against  being  tried  a  second  time  for  the  same 
offence. 

*'Augusi,  18S3.  Edward  Chamberlain." 
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as  to  whether  it  is  a  nullity  (a).     The  common  course  is  to 
quash  a  first  indictment  when  a  second  has  been  found. 

LiTTLEDALEj  J. — If  wc  werc  to  quash  the  first  indict- 
ment, we  should  admit  the  validity  of  the  finding  of  it 


(a)  It  seems  to  have  been  aa- 
SQmedy  in  all  the  foregoing  caseSi 
that  the  witnesses^  on  whose  testi- 


mony the  Grand  Jury  found  the 
former  bills,  had  not  been  properly 
sworn. 
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BEFORE  MR.  JUSTICE  PATTBSON,    MR.  BARON  GURNET,   AND 
MR.  RECORDER  LAW. 


September  9th.  Rex  v.  Mullaney  and  Reddy,  indicted  with  Stomor 

and  Others. 

Murder. 


The  justices  of 
Middlesex,  in 
additioii  to  the 
four  quarter  and 
four  general 
sessions  which 
they  had  been 
prenouslyinthe 
halnt  of  holding, 
appointed  other 
original  inter- 
mediate ses- 
sions:— Held, 
that  they  had  a 
right  so  to  do; 
and  that  an  in- 
dictment found 
at  one  of  such 
additional  ses- 
sions wasTalid 
in  point  of 
Uw. 


Bodkin  had|  on  a  previous  day  in  this  session,  objected 
to  the  trial  of  these  prisoners,  on  the  ground  that  the  in- 
dictment had  been  found  at  a  session  which  was  not  valid 
in  point  of  law  (a). 

The  Court  took  time  to  consider,  and  said  they  would 
consult  such  of  the  other  Judges  as  were  not  absent  on 
circuit. 

Patteson,  J.,  now  gave  judgment  as  follows. — The  in- 
dictment in  this  case  was  found  by  a  Grand  Jury  of  the 
county  of  Middlesex,  at  the  Session  of  the  Peace  holden 
at  Clerkenwell,  on  the  5th  of  August  last.  It  appears 
that  in  the  county  of  Middlesex,  for  many  years,  it  has 

(a)  The  principal  points  in  the  duced  In  the  judgment  of  the 
srgnment  will    be  found  Intro-     Court. 
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been  the  practice  to  hold  eight  sessions  of  the  peace ;  four 
of  them  are  held  at  the  usual  quarterly  times,  and  are 
called  General  Quarter  Sessions,  and  the  others  at  pe- 
riods between  those  times.  The  session  at  which  this  in- 
dictment was  found  was  not  one  of  these  eight,  but  an 
original  session  holden  as  such,  and  not  by  adjournment 
The  counsel  for  the  prisoners  argued,  that  the  session  so 
holden  was  not  valid.  We  took  time  to  consider,  not 
because  we  ourselves  entertained  any  doubt  upon  the  sub- 
ject, but  because  it  was  said  there  were  differences  of 
opinion  on  this  matter,  and  because  we  were  willing  to 
hare  the  assistance  of  some  of  the  other  Judges.  We  have 
had  the  opportunity  of  consulting  my  Lord  Chief  Justice 
Tindal,  and  Mr.  Baron  Bayley,  who  have  given  us  their 
advice  and  opinion,  and  they  agree  with  us  in  saying  that 
the  session  at  which  this  indictment  was  found  was  a  per- 
fectly good  and  valid  session  in  point  of  law.  The  King 
has  power  to  issue  commissions  requiring  the  justices  to 
hold  sessions  for  the  trial  of  offences ;  and,  if  he  does  so, 
they  may  meet  for  the  purpose  at  as  many  different  times 
as  they  think  proper.  Now  the  words  of  the  commission 
of  the  peace  are  precisely  of  this  description:—"  We 
command  you,  and  every  of  you,  that,  to  keeping  the 
peace,  ordinances,  statutes,  and  all  and  singular  other 
the  premises,  you  diligently  apply  yourselves  ;  and  that  at 
certain  days  and  places,  which  you  or  any  such  two  or 
more  of  you  as  is  aforesaid  shall  appoint  for  these  pur- 
poses, into  the  premises  ye  make  inquiries,  and  all  and  sin- 
gular the  premises  hear  and  determine."  The  words  are 
as  general  as  they  can  be;  there  is  no  restriction  at  all  as 
to  the  days  or  number  of  sessions.  The  justices  there- 
fore have  power  to  originate  as  many  sessions  as  they 
please,  unless  they  are  restricted  by  some  act  of  parlia- 
ment It  is  said  that  they  are  so  restricted;  but,  upon 
a  review  of  the  statutes,  we  think  that  the  contrary  will 
most  clearly  appear.  The  first  act  is  that  of  the  25 
Edw.  3,  St.  1,  c.  7.    It  was  not  mentioned  in  the  argument. 

VOL.  VI.  H  N.  P. 
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1833.  It  is  perhaps  not  the  most  material,  and  has  been  partially 
repealed.  The  material  words  in  it  are,  that  the  justices 
shall  hold  their  sessions  in  all  the  counties  of  England,  *'  at 
the  least  four  times  a  yearj  that  h  to  say,"  &C.9  and  also 
^^  at  all  times  when  need  shall  be,  according  to  the  discretion 
of  the  said  justices."  It  seems  impossible  to  conceive  any 
words  stronger,  or  more  general.  The  next  statute  is 
the  S6  £dw.  S,  c.  \2.  It  does  not  state,  by  way  of  enact- 
ment, any  times  at  which  the  sessions  shall  be  holden;  but 
it  says,  that  it  shall  be  stated  in  the  commissions  that 
"  they  shall  be  holden  four  times  by  the  year,"  &c.  Then 
comes  the  12  Ric.  S,  c.  10,  to  the  same  effect,  having  the 
words  "  at  the  least."  Then  comes  the  S  Hen.  5,  st  1, 
c.  4.  That  statute  contains  the  words  upon  which  the 
question  has  been  raised,  viz.,  that  the  justices  shall 
'^  make  their  sessions  four  times  in  the  year,  (that  is 
to  say),  in  the  first  week  after  the  feast  of  St.  Michael, 
and  in  the  first  week  after  the  feast  of  the  Epiphany ; 
and  in  the  first  week  after  the  clause  of  Easter,  and  in  the 
first  week  after  the  translation  of  St.  Thomas  the  Martyr; 
and  more  often  if  need  be."  It  would  seem  impossible  to 
doubt  the  meaning  of  this  act  of  parliament,  which  was 
clearly  passed  to  compel  justices  to  hold  their  sessions  at 
least  four  times  in  the  year.  Then  comes  the  act,  14  Hen.  6, 
c.  4.  By  that  act  the  justices  of  Middlesex  were  relieved 
from  the  necessity  of  holding  sessions  four  times  in  the 
year,  but  were  left  at  liberty  to  hold  them  qftener.  It  re- 
cites that  inconveniences  arose  in  Middlesex  firom  the 
necessity  of  holding  four  sessions  in  the  year;  and  enacts, 
that  the  justices  shall  be  discharged  from  the  penalty 
for  not  holding  four  sessions,  the  Court  of  King's  Bench 
being  sitting  in  that  county,  provided  that  they  shall 
hold  sessions  twice  in  the  year  at  the  least,  and  oflener 
if  need  be,  for  any  riot  or  forcible  entry  done  within  the 
county,  **  to  the  end  and  intent  that  the  commons  and 
inhabitants  of  the  said  county  of  Middlesex  be  not  en- 
forced nor  compelled  to  appear  before  the  justices  of 
peace  of  the  said  county  for  the  time  being,  except  at 
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such  time  as  shall  seem  by  the  discretions  of  the  said  1883 
justices  of  peace  necessary  and  needful/' — making  it 
quite  clear  according  to  this  act  of  parliament  in  Mid- 
dlesex. The  justices  have  in  fact  appointed  eight  ses- 
sions, and  it  is  not  pretended  that  they  had  not  this  right. 
It  is  said  J  however,  that  there  are  acts  of  parliament 
which  recognize  them;  but  there  are  none  which  directly 
authorize  them;  and  the  truth  is,  they  were  legally  ap- 
pointed at  first.  There  is  a  case  (not  referred  to  in  the 
argument)  of  Busfield  v.  Watson  (a),  which  I  merely 
refer  to,  because  the  question  did  there  come  before  the 
Court.  It  was  an  action  for  a  malicious  prosecution,  and 
it  was  objected  that  the  indictment  was  found  at  a  session 
which  was  not  a  quarter  session ;  and  the  Court  said  that 
the  word  "  quarter'*  was  immaterial,  and  recognized  the 
power  to  hold  sessions  oftenet.  The  case  of  Rex  v.  Pol- 
stead  (6)  was  cited  by  the  counsel  for  the  prisoners  in  the 
present  case,  to  shew  that  the  sessions  have  not  the  power 
in  question.  That  case,  which  is  very  short,  is  as  follows: 
— "  Appeal  was  made  to  the  quarter  sessions  in  Suffolk, 
7th  April,  1746,  against  an  order  of  removal.  The  ses- 
sions was  adjourned  to  the  9th  April,  at  Woodbridge, 
where,  for  want  of  a  sufficient  number  of  justices,  nothing 
could  be  done.  The  1  Ith  of  April  a  sessions  is  held  at 
Ipswich,  and  adjourned  to  the  14th,  at  Bury,  when  the 
appeal  was  allowed.  It  was  moved  to  quash  the  order  of 
sessions,  as  made  without  jurisdiction,  the  sessions  ending 
•  for  want  of  an  adjournment  at  Woodbridge;  and  of  that 
opinion  was  the  Court;  for  the  words  in  2  Hen.  5,  c.  4,  and 
more  often,  if  need  be,  were  never  considered  as  giving 
more  than  one  original  sessions  in  a  quarter,  but  only  em- 
powering adjournments.  The  country  must  take  notice 
of  adjournments,  but  was  not  supposed  to  expect  a  new 
sessions  till  the  usual  time.  The  order  of  sessions  was 
quashed." 

It  must  be  observed,  that  this  was  an  appeal  which 

(a)  2  W.  BUck.  1051.  {b)  2  Strange,  1263. 


CASES  AT  THE 

could  not  be  heard  at  any  other  than  a  good  quarter  ses- 
sions: there  could  be  no  doubt  about  that.  The  words 
relied  on  in  this  argument  are,  *'  and  of  that  opinion  was 
the  Court;  for  the  words  in  2  Hen.  5,  c.  4,  and  more  often, 
if  need  be,  were  never  intended  as  giving  more  than  one 
original  sessions  in  a  quarter,  but  only  empowering  ad- 
journments." Now,  for  the  decision  of  that  case,  all  that 
was  necessary  was  to  decide  that  the  order  of  sessions 
was  made  without  jurisdiction,  as  the  sessions  were  at  an 
end  for  want  of  an  adjournment.  All  the  rest  was  extra- 
judicial. It  is  probable  that  it  was  presented  to  the  Court 
in  this  way,  viz.,  that  although  the  session  was  not  proper- 
ly adjourned,  yet  they  might  consider  it  as  a  new  session. 
No,  say  the  Court,  it  may  be  a  good  general  but  not  a 
good  quarter  session.  Now,  if  such  was  the  decision, 
we  do  not  find  any  fault  with  it.  The  opinion  of  Dr.  Bum 
is  to  this  effect  (a),  which  I  do  not  cite  exactly  as  an  au- 
thority; but  that  is  his  opinion.  We  cannot  agree  with 
the  Court,  if  the  words  relied  on  were  applied  to  the 
holding  of  the  general  session.  If  they  were,  they  were 
quite  unnecessary,  and  we  c:mnot  agree  with  them.  My 
own  opinion  is  as  I  before  stated.  The  distinction  between 
the  two  sorts  of  sessions,  general  and  quarter,  is  plainly 
pointed  out  in  Hawkins's  Pleas  of  the  Crown  (i).  It  is 
there  said — "  Mr.  Lambard  seems  to  make  no  distinction 
between  general,  special,  and  quarter  sessions;  but  it 
•  seems  the  better  opinion  that  the  quarter  sessions  are  a 
fpecies  only  of  general  sessions,  and  that  such  sessions 
are  properly  called  General  Quarter  Sessions,  which  are 
holden  in  the  four  quarters  of  the  year,  in  pursuance  of 
the  statute  2  Hen.  5,  c.  4."  This  last  part,  however,  is  er- 
roneous. I  should  say,  not  held  by  statute,  but  author- 
ized by  the  King's  commission.  Reference  has  been  made 
to  an  opinion  of  Sir  Samuel  Shepherd,  the  present  Lord 
Chief  Baron  of  Scotland,  and  the  late  Lord  Chief  Justice 


(a)  Bum's  Justice,  tit.  '*  Seuhm,** 

(b)  2Curw.  Hawk.  c.  8,  p.  65 
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Gibbsy  when  they  were  at  the  bar,  upon  this  subject.  jg^^ 
Having  great  respect  for  the  opinion  of  those  gentlemen, 
I  am  happy  to  find  that  they  express  a  very  strong  opin- 
ion in  favour  of  the  right;  but  recommend,  for  reasons  Mullaney. 
many  of  which  are  not  applicable  to  the  county  of  Middle- 
sex, that  the  magistrates,  whom  they  were  advising,  should 
hold  their  session  by  adjournment.  In  fact,  the  practice 
in  Middlesex  as  to  discharging  prisoners  would  render  it 
inconvenient  to  hold  sessions  by  adjournment,  because, 
the  Grand  Jury  being  adjourned,  parties  in  custody  here, 
against  whom  no  bills  had  been  found,  could  not  be  dis- 
charged as  they  are  when  the  grand  jury  are  discharged; 
We  therefore  think  it  right  to  proceed  with  the  trial  of  the 
prisoners,  without  reserving  any  question  for  further  con- 
sideration, lest  we  should  be  supposed  to  throw  any  doubt 
at  all  upon  the  matter. 


Rex  V,  Bowman.  9 

XN  this  case  the  prisoner  had  been  indicted  and  tried  at  A  plea  of  a«/r»- 

the  Clerkenwell  session,  after  that  session  had  lapsed  (a),  only  be  proved 

The  session  lapsed  on  Tuesday.     The  prisoner  was  tried  and^hJlrSict- 

on  the  following  Friday,  and  sentenced  to  seven  years'  ?*?.**  ^*l**  J[**® 

transportation.     He  was  removed,  according  to  the  usual  jury,  &c.,  in- 

course,  to  Newgate,  under  an  order  of  the  Court  at  Clerk-  p^^^,  o^^*  i, 

enwell,  in  pursuance  of  his  sentence.     He  was  brought  up  "/**  •uffic»en'»  ai- 

'        *  or    though  It  appear 

for  trial  a  second  time  at  the  Old  Bailey,  when  he  pro-  that  no  record 
duced  an  affidavit  stating  his  former  trial,  conviction,  and  up.    But  the 
sentence,  and  that  he  was  desirous  of  pleading  autrefois  ^Jom  the^prf- 
canvict.    The  Court  adjourned  the  case,  to  give  time  for  «oner  is  brought 

1.       .        i»  n   1  ■•       rrii  ,     .         to  be  tried  the 

an  application  for  a  copy  of  the  record.    The  case  being  second  time,  will 
now  called  on-  nr^jLt^i 

the  prisoner,  on 
aJBdavit  of  the  fiiet,  to  give  time  for  an  application  for  a  mandamus  to  compel  the  making  up  of  tlie 
record. 

(a)  See  ante,  p.  91. 
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Bodkin,  for  the  prisoner,  stated,  that  the  deputy  clerk 
of  the  peace  for  Middlesex  had  been  subpoenaed  by  the 
prisoner,  and  was  in  Court  with  evidence  to  shew  that  the 
prisoner  had  been  previously  convicted. 

The  Judges  inquired  if  he  was  prepared  to  produce  the 
record  of  the  conviction. 

Bodkin  replied,  that  he  was  not.  All  that  they  could 
produce  was  the  indictment,  with  the  finding  of  the  jury 
marked  upon  the  back  of  it;  and  he  submitted  that  this 
was  sufiicient  evidence,  as  it  was  not  the  fault  of  the  pri- 
soner that  there  was  not  any  record.  He  stated  further, 
that  inquiry  had  been  made  at  the  clerk  of  the  peace*s  of- 
fice, and  the  party  inquiring  was  told,  that,  as  the  session 
had  lapsed,  no  record  was  made  up  which  was  applicable 
to  the  case  of  the  prisoner. 

The  Court  said— The  case  must  be  adjourned  till  the 
next  session :  we  have  no  power  to  adjourn  beyond  that 
time.  The  object  is  to  make  application  to  the  Court  of 
King's  Bench  for  a  mandamus,  requiring  the  justices  of 
Middlesex  to  make  up  a  perfect  record.  The  witnesses 
need  not  attend  till  they  have  further  notice. 

Several  other  prisoners  were  then  called  up,  who  wished 
to  rely  upon  their  former  convictions;  and  they  were  told 
that  they  should  have  time  given  them  to  produce  a  pro- 
per record  of  it. 

These  cases  were  further  adjourned,  at  several  subse- 
quent sessions,  to  await  the  decision  of  the  Court  of  King's 
Bench,  the  rules  for  the  writs  of  mandamus  not  having  been 
argued.  Thus  matters  remained  till  Hilary  Termj  1834, 
when  the  Court  of  King's  Bench,  after  cause  shewn  by  Sir 
J.  Scarlett  and  Barstow,  for  the  magistratesj  made  the  rule 
absolute,  in  Bowman's  case,  for  a  mandamus  to  compel  the 
magistrates  to  make  up  a  record  of  the  proceedings  against 
him* 


OLD  BAILEY  NOVEMBER  SESSION,  4  WILL  IV. 


OLD  BAILEY  NOVEMBER  SESSION,  1833. 

BEFORE    MR.   JUSTICE    LITTLEDALE,    MR.    BARON    BOLLAND, 
AND  MR.  RECORDER  LAW. 


Rex  v.  Edward  Murpuy. 

,^  Nov.  29th. 

JMLURDER. — The  indictment  charged  the  murder  of  All  persons  who 
Edward  Thompson  to  have  been  committed  by  Michael  senceTncouragc 
Murphy  at  Friern  Bamet,  and  that  the  prisoner  and  others  thSi*  death 
wgre  present  aiding  and  abetting.  ■«"  to  one  of 

It  appeared  that  there  was  a  fight  between  Michael  are  guilty  of 
Murphy  and  the  deceased,  at  which  a  great  number  of  per-  Xhoug^rt^^^ 
sons  were  assembled;  and  that  in  the  course  of  the  fight  neither  wy  nor 

V         .  .  .  °         do  any  thing. 

th?  ring  was  broken  in  several  times  by  the  persons  as-  But  ifthe  death 
senbled,  who  had  sticks,  which  they  used  with  great  vio-  bU)wJ*^ven°m  ^ 
lence.     It  appeared  that  the  deceased  died  in  consequence  Jjj^®  b^^'oth*^^^' 
of  blows  he  received  on  this  occasion,  and  the  witnesses  parties  breaking 
fcr  the  prosecution  spoke  to  the  prisoner*s  having  acted  striking 'the 
28  one  of  the  seconds  in  the  fight;  but  it  was  proved  that  bhld^onsrihe 
lie  had  not  any  stick.  P**^"*"*  ^»»o 

"  merely  en- 

couraged the 

For  the  defence  several  witnesses   were  called,  who  pfesence  arc"^not 
proved,  that  though  the  prisoner  was  present  during  the  *o»wfra*>i<*« 
fight,  yet  that  he  did  not  act  as  second ;  and  that  he  did 
nothing,  and  did  not  even  say  any  thing. 

Littledale,  J.,  (in  summing  up). — If  the  prisoner  was 
at  this  fight,  encouraging  it  by  his  presence,  he  is  guilty 
of  manslaughter,  although  he  took  no  active  part  in  it. 

Clarkson,  for  the  prisoner,  drew  his  lordship's  attention 
to  the  evidence  for  the  defence. 

Littlsdalb,  J. — My  attention  has  been  called  to  the 
evidence  of  those  witnesses  who  have  said  that  the  prisoner 
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1833.         did  nothing;  but  I  am  of  opinion  that  persons  who  are  at 
"^""""^      a  fight,  in  consequence  of  which  death  ensues,  are  all 
V,  guilty  of  manslaughter,  if  they  encouraged  it  by  their  pre* 

sence;  I  mean,  if  they  remained  present  during  the  fight. 
I  say,  that  if  they  were  not  casually  passing  by,  but  stayed 
at  the  place,  they  encouraged  it  by  their  presence,  although 
they  did  not  say  or  do  any  thing.  This  is  my  opinion  of 
the  law  of  this  case.  However,  you  ought  to  consider 
whether  the  deceased  came  by  his  death  in  consequence 
of  blows  he  received  in  the  fight  itself;  for,  if  he  c&me  by 
his  death  by  any  means  not  connected  with  the  fight 
itself— that  is,  if  his  death  was  caused  by  the  mob  comiif; 
in  with  bludgeons,  and  taking  the  matter  as  it  were  out  jf 
the  hands  of  the  combatants,  then  persons  merely  present 
encouraging  the  fight  would  not  be  answerable,  unless 
they  are  connected  in  some  way  with  that  particular  vb- 
lence.  If  the  death  occurred  from  the  fight  itself,  all  per- 
sons encouraging  it  by  their  presence  are  guilty  of  mm- 
slaughter;  but  if  the  death  ensued  from  violence  uncon« 
nected  with  the  fight  itself,  that  is,  by  blows  given  not  bt 
the  other  combatant  in  the  course  of  the  fight,  but  by  pe^ 
sons  breaking  in  the  ring  and  striking  with  their  sticks, 
those  who  were  merely  present  are  not,  by  being  present, 
guilty  of  manslaughter;  then,  as  there  is  no  proof  that  the 
prisoner  had  any  thing  to  do  with  this  latter  violence,  he 
ought  to  be  acquitted.  The  case  is,  at  most,  one  of  man- 
slaughter only,  and  the  charge  of  murder  is  not  at  all  sup- 
ported. 

Verdict — Guilty  of  manslaughter. 

R.  N.  Cresswell,  for  the  prosecution. 

C,  Phillips,  and  Clarkson,  for  the  prisoner. 

Sec  the  case  of  Rex  v.  BUlingkam,  ante.  Vol.  2,  p.  234- 
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REXf;.HARRIE.  j^^^^ 

X  HE  prisoner  was  charged  with  having  sent  a  threaten-  if  >  party  be  in- 
ing  letter  to  Mr.  Ford  Hale.  ing  a  threaten-" 

ing  letter,  the 
Court  will,  on 

As  soon  as  the  bill  was  returned  by  the  grand  jury  a  uodon  of  the 

.  .ii  prisoner's  coun- 

true  Dlil^  tel,  as  soon  as 

the  bill  is  fonnd, 
order  that  the 

darkson^  for  the  prisoner,  asked  that  the  letter,  which  letter  be  depo- 
was  the  subject  of  the  indictment,  should  be  shewn  to  the  officer  of  the 
prisoner's  witnesses  before  the  trial,  as  it  was  intended  to  SrisoncSTwU- 
call  witnesses  to  prove,  that,  in  their  belief,  the  letter  was  ''•^  ™*y  *"** 
not  in  the  handwriting  of  the  prisoner.     He  therefore  ap- 
plied that  the  letter  should  be  deposited  with  the  clerk  of 
the  arraignsj  that  the  prisoner's  witnesses  might  see  it. 

BoLLAND,  B. — There  can  be  no  objection  to  leaving  the 
letter  with  the  ofBcer  of  the  Court,  for  the  purpose  of  the 
prisoner's  witnesses  inspecting  it. 

In  a  short  time  afterwards  the  letter  was  given 
by  Mr.  Flower,  one  of  the  solicitors  for  the 
prosecution,  to  Mr.  Straight,  the  clerk  of 
arraigns,  for  the  purpose  above  mentioned. 

Bodkin^  for  the  prosecution. 

Clarksan,  for  the  prisoner. 

rAttomie»— ITpioer  ^  H.,  and  HobUr.'] 


CASES  AT  THE 


BEFORE  MR.  JUSTICE    LITTLEDALE,  MR.   BARON  HOLLAND, 
AND  MR.  JUSTICE  6OSANQUET. 


jD^c.  2nd.  Rex  V.  John  Minter  Hart. 

A.,  in  cpnae-       ii ARCENY.     The  indictment  charged  the  prisoner  as 

quence  of  seeing        .      .      ,  1  -r   1      t^«  /    1 

an  advertise-  pnncipai,  and  John  Kmnear  (who  was  not  in  custody),  and 
Sritorafie  mo-°  Henry  Palmer  (who  had  been  previously  tried  on  this  in- 
ney  for  him.  B.  ^ictment  and  convicted,  and  sentenced  to  transportation), 

said  he  would  ^  ^  *^  '^ 

procure  him  as  receivers.  The  Jirst  count  of  the  indictment  charged 
ducedfromhu'  the  prisoner  with  stealing,  on  the  2nd  day  of  August, 
ff  eiTwu''"  *'^^"-  *•  *'  *®"  ^'^"^  of  exchange  for  the  payment  of  500/. 
sumps,  across     each,  of  the  value  of  500/.  each,  the  property  of  Francis 

each  of  which       »^,,-iT-i»»rT»i  «  i  ii 

A.  wrote  "  ac-  Dugdalc  Astlcy,  Esq.  The  second  count  charged  the 
n^Messrs!'?!**  prisoner  with  stealing  *'  ten  orders  for  the  payment  of 
Co.,  189,  Fleet    500/,  each,  of  the  value  of  600/.  each,  and  ten  other  orders 

Street,  London,"  ' 

and  signed  his  for  the  payment  of  money,  and  of  the  value  of  500/.  each.*' 
iwa  present,"  ^  The  third  count  charged  the  prisoner  with  stealing  ten 
^m?uldn  -  securities  for  the  payment  of  500/.  each,  of  the  value  of 
thing  was  said  500/.  cach,  and  ten  other  securities  for  the  payment  of 
to  he  done  with  money  of  the  value  of  500/.  each.  The  fourth  count 
ww^  biiis"f  charged  the  prisoner  with  stealing  "  ten  pieces  of  paper, 
|»change  for  ^^^  being  respectively  stamped  with  a  stamp  of  six  shil- 
drawn  on  these  lings,  and  of  the  valuc  of  six  shillings,  being  the  stamp 
pulXe'inlnto*  directed  by  the  statute,  in  such  case  made  and  provided, 
/feW^S«°  these  ^^  ©very  bill  of  exchange  for  payment  to  the  bearer,  or  to 
stamps,  with  the  order,  on  demand,  or  otherwise,  not  exceeding  two  months 

ncceptances  thus      a.       a  •         j  i^.        •   t        #•  #• 

written  upon  alter  date,  or  sixty  days  alter  sight,  of  any  sum  of  money,  not 
thcT"  wu  of*"  exceeding  600/. ;  and  ten  other  pieces  of  paper  with  the 
"^"^Vr  h  ^^"'^s  following  written  thereon:  that  is  to  say;  '  Accept- 
paymentofmo-  ed,  F.  Dugdalc  Astlcy,  payable  at  Messrs.  Praed&  Co., 
curitieTform^'  IS^i  Fleet  Street,  London;'  and  being  of  great  value,  to 
S^^thttl**"'  wit,  of  the  value  of  5000/. ;  and  ten  other  pieces  of  paper 

charge  of  lar- 
ceny against  B. 

for  steding  the  stamps,  and  for  stealing  the  paper  on  which  the  stamps  were,  could  not  be  sustain- 
ed, as  this  was  no  larceny. 
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of  the  value  of  one  shilling:  all  the  said  several  pieces  of 
paper  being  the  property  of  the  said  F.  D.  A.,  Esq. ;  and 
each  and  every  of  the  said  stamps  being  then  and  there 
available,  and  in  full  force  and  eflfect/' 

On  the  part  of  the  prosecution,  a  manuscript  of  an  ad- 
vertisement in  the  handwriting  of  the  prisoner,  left  at  the 
office  of  the  Morning  Post  newspaper,  was  put  in  and 
read:  it  was  as  follows  : — 

"  20,000/.  Money  to  lend. — A  gentleman  retired  from 
business  has  this  sum  unemployed,  with  the  addition  of  a 
larger  one  in  the  funds,  ready  immediately  to  lend  upon 
the  promissory  notes,  bills  of  exchange,  or  other  good 
personal  security  of  gentlemen  or  persons  of  respect- 
ability, (either  in  one  or  more  sums),  who  require  but  tem- 
porary assistance,  and  who  feel  desirous  to  avoid  the 
expense  of  effecting  mortgages  on  their  property.  Terms, 
for  short  periods,  four  and  a  half  per  cent.  Particulars, 
stating  amount  required,  time,  and  every  other  informa- 
tion, are  requested  to  be  made  in  the  first  instance,  by 
letter,  post  paid,  to  Mr.  T.  Moreton,  No.  35,  University 
Street,  Bedford  Square,  London,  will  be  received  in  strict 
confidence,  and  meet  early  attention,  if  approved." 

The  prosecutor  said — I  live  at  Basing  Park,  Hants.  In 
May  last  I  had  occasion  for  a  sinn  of  money :  I  saw  an  adver- 
tisement in  the  Morning  Post.  I  wanted  from  1  to  5000/. 
I  addressed  a  letter  to  No.  35,  University  Street,  Bedford 
Square,  to  Mr.  T.  Moreton.  After  sending  that  letter  I 
saw  the  prisoner  at  the  Swan  Inn,  at  Alton,  Hants,  which 
is  eight  miles  from  Basing  Park.  I  asked  him  if  he  could 
accommodate  me  with  1  or  5000/.,  and  upon  what  inter- 
est. He  asked  me  who  I  was  ?  I  told  him  I  was  the  son 
of  Sir  John  Dugdale  Astley,  and  that  I  had  60,000/.  in 
the  funds,  upon  which  I  wished  to  raise  the  money.  The 
60,000/.  was  vested  in  trustees,  and  not  in  my  own  name. 
It  might  form  a  security,  but  could  not  be  taken  out  and 
sold.  He  told  me  that  he  thought  he  could  accommodate 
me  with  the  5000/.     I  asked  what  rate  of  interest  would 
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1833.  be  required.  He  said^  I  should  have  it  at  61.  per  cent.,  and 
that  I  might  keep  the  money  as  long  as  I  chose,  provided 
that  I  paid  the  interest  half-yearly.  He  produced  ten  blank 
stamps,  and  asked  me  to  accept  them.  He  produced  the 
stamps  from  his  pocket-book ;  he  did  not  say  what  was  to 
be  done  with  them^  nor  did  he  give  any  reason  why  I  was 
to  accept  them.  I  wrote  on  each  of  them  the  words, 
*  Payable  at  Messrs.  Praed  &  Co.,  189,  Fleet-street,  Lon- 
don,' and  omitted  to  sign  my  name.  Nothing  was  written 
on  the  stamps  at  that  time  but  the  words  I  wrote.  I  did 
not  know  what  was  to  be  done  with  these  papers  when  I 
had  deUvered  them  to  him.  1  did  not  authorize  him  to 
do  any  thing  with  them.  I  do  not  remember  his  mention- 
ing any  thing  that  was  to  be  done  with  them*  The  pri- 
soner wrote  upon  each  of  the  stamps  "  500/.**  He  asked 
what  sum  they  should  be  for  ?  and  said,  I  think  we  will  make 
them  500/.  each.  He  wrote  500  in  figures  on  each  bilL 
He  did  this  with  ink.  [Some  of  the  bills  were  put  into  Mr. 
Astley's  hands,  and  he  could  not  find  the  figures  he  had 
spoken  of;  however,  the  figures  "500/."  were  written  at 
the  upper  left  hand  comer  of  each  of  them,  but  these 
figures  were  not  stated  by  Mr.  A.  to  be  then  written  by 
the  prisoner].  I  wrote  the  words  I  have  mentionedi  and  was 
not  conscious  of  any  defect'* 

A  letter  in  the  handwriting  of  the  prisoner,  addressed  to 
Mr.  Astley,  but  without  either  date  or  post-mark,  was  put 
in.  It  stated  that  there  was  a  little  irregularity  in  what 
had  occurred. 

Mr.  Astley  further  said— ''In  consequence  of  this  letter, 
I  again  saw  the  prisoner  at  Alton  (a).  He  said  I  had  omit- 
ted to  sign  my  name.  He  again  produced  the  ten  pieces 
of  paper.    Thb  was  several  days  after  I  had  given  him  the 


(a)Iti8  worthy  of  remark,  that      those  stamps,  in  the  eounty  of 
there  was  no  evidence  of  any  thing     Middlesex, 
done  by  the  prisoner,  in  respect  of 
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papers.  I  signed  them,  and  gave  them  to  him  again.  He  10^3, 
said  he  would  send  the  money  in  a  few  days  by  the  mail. 
The  word  "  accepted"  was  written  on  each  of  them  by  me 
when  I  signed  my  name.  I  never  received  a  farthing.  Five 
of  the  bills  have  been  returned  to  me.  I  paid  nothing  to 
have  them  returned.     I  know  wheret  he  other  five  are.** 

Five  of  the  bills  were  produced  on  the  part  of  the  pro- 
secution. They  were^  with  the  exception  of  one,  dated 
August  g,  1833,  for  500/.,  drawn  by  P.Clissold  on  Mr. 
Astley,  and  payable  to  the  order  of  the  drawer  two  months 
after  date.  The  other  bill  was  similar,  except  that  it 
was  drawn  by  Thomas  Wilson;  each  of  them  was  on  a 
six -shilling  stamp. 

Mr.  Clissold,  the  drawer  and  indorser,  stated,  that  he 
knew  nothing  of  Mr.  Astley,  and  had  no  claun  on  him. 

Alley i  for  the  prisoner. — I  submit  that  there  is  no  pre- 
tence for  saying  that  there  is  any  thing  like  a  case  of  felony 
proved.  The  question  is  not,  whether  there  has  been  a 
fraud  or  a  conspiracy,  but  whether  there  has  been  a  fe- 
lony ?  We  know  that,  at  common  law,  to  steal  a  chose  in 
action  was  no  felony.  And  at  common  law,  if  these  stamped 
papers  were  available  securities,  they  were  not  the  subject 
of  larceny.  The  next  question,  therefore,  is,  whether  they 
come  within  the  provisions  of  any  statute?  In  the  early 
part  of  the  reign  of  King  George  the  Second,  the  stealing 
of  promissory  notes  and  bills  was  made  a  larceny.  The 
statute  then  passed  has  been  repealed;  but  the  stat.  7  &  8 
Geo.  4,  c.  29,  re-enacts  its  provisions  so  far  as  they  relate  to 
bills  of  exchange  and  promissory  notes,  extending  the  pro- 
tection, however,  to  foreign  securities,  &c. ;  it  will,  there- 
fore, be  important  to  see  what  construction  has  been  put 
upon  tlie  stat.  of  Geo.  2.  The  propositions  I  mean  to 
submit  are  two.  Firsts  that  the  papers  taken  are  not  the 
subject  of  larceny,  because  they  were  of  no  value  while  in 
the  prosecutor's  hand;  and, «^eo/i£//y,  that,  supposing  they 
were  the  subject  of  larceny,  still  there  .was  no  felony,  be- 
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1833.  cause  the  paper  stamps  being  the  property  of  the  pri- 
soner, there  was  no  trespass  committed  in  the  taking, 
which  is  essential  in  every  case  of  felony. 

On  the  first  point  I  would  submit  that  the  statutes 
mean  to  say,  that  only  perfect  and  available  valuable 
securities  shall  be  the  subject  of  larceny ;  and,  as  the  two 
statutes  do  not  difier  so  far  as  they  relate  to  the  present 
case,  I  shall  cite  some  authorities  decided  on  the  stat. 
of  Geo.  2,  to  shew  that  that  statute  did  not  apply  to  in- 
complete instruments,  or  to  instruments  of  no  value;  and 
I  submit  that  an  instrument  which  the  holder,  from  whose 
possession  it  was  tdken,  would  be  no  richer  for  possessing, 
cannot  be  the  subject  of  larceny.  The  instrument  in  ques- 
tion—for,  to  simplify  the  case,  I  will  put  it  as  if  there  was 
but  one — is  an  instrument  which  only  can  become  available 
in  the  possession  of  another.  I  will  first  refer  to  the  case  of 
Mrs.  Phipoe  (a),  which  by  mistake  is  sometimes  called  the 
case  of  Mrs.  Phipps.  In  that  case,  Mrs.  Phipoe  caused  Mr. 
Courtoy,  a  peruke-maker  of  very  large  fortune,  to  sign  a  pro- 
missory note,  she  holding  a  carving  knife  over  him,  and 
not  only  menacing  him,  but  having  cut  one  of  his  fingers 
to  the  bone.  The  Judges  heUI,  that  this  was  no  felony ; 
and  that  this  note  was  so  far  from  being  of  any  value  to  Mr. 
Courtoy,  that  be  had  not  even  the  property  of  the  paper 
on  which  it  was  written ;  for  it  appeared  that  both  the 
paper  and  the  ink  were  the  property  of  Mrs.  Phipoe.  The 
stamp  in  that  case  belonged  to  the  wrong-doer;  and  the 
charge  being  that  of  robbery  must  have  included  a  lar- 
ceny. There,  too,  the  instrument  was  on  the  face  of  it  a 
perfect,  complete,  and  entire  security ;  and  it  was  an  in- 
strument that  would  have  given  a  right  of  action  against 
and  Mr. Courtoy  to  the  amount  of  2000/.,  and  it  was  a  good 
available  security  if  it  had  not  been  obtained  by  duress; 
but  in  that  case  it  was  contended,  and  successfully,  that  it 
was  no  felony,  as  the  instrument  could  never  have  been  an 

(a)  2  Leach,  6/3. 
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available  security,  having  been  obtained  by  duress;  and  it 
was  further  contended,  that  there  could  be  no  larceny  of 
the  stamp,  because  it  did  not  belong  to  Mr.  Courtoy; 
and  the  Judges  held,  also,  that  there  was  no  felony,  be- 
cause the  instrument  was  of  no  value  so  long  as  it  re- 
mained in  the  hands  of  Mr.  Courtoy,  if  he  could  be  said 
to  have  had  it  at  all.  So,  if  a  country  banker  makes  and 
signs  one  hundred  promissory  notes,  payable  to  bearer  on 
demand,  so  long  as  they  remain  in  his  possession  they  are 
not  the  subject  of  larceny.  In  a  case  tried  before  Lord 
EUenborough  at  Carlisle,  his  Lordship  held  that  it  was 
no  felony  to  steal  banker's  notes  which  had  never  been  put 
into  circulation,  as  no  money  was  due  upon  them  (a);  and 
I  would  submit,  that  if  I  write  a  check  on  my  banker  pay- 
able to  Mr.  Adolphus,  that  check,  so  long  as  it  remains  in 
my  possession,  cannot  be  the  subject  of  larceny;  and  the 
reason  is,  that,  as  long  as  I  have  the  check,  my  banker's 
account  stands  exactly  the  same  as  it  did ;  and  I  am  not 
the  richer  for  having  the  check.  A  person  unlearned  in 
legal  principles  might  suppose  that  it  was  a  felony  to  steal 
a  gentleman's  check  before  his  face;  but  I  beg  leave  to 
set  those  right  who  think  so.  The  next  case  that  I  would 
refer  to  is  that  of  Mr.  Walsh  (6).  In  that  case,  Mr. 
Walsh,  who  was  a  stock-broker,  received  bank  notes  at 
Messrs.  Gosling's,  for  the  check  of  his  principal,  Sir  T. 
Phuner,  and  was  directed  to  invest  the  amount  in  Exche- 
quer bills;  but,  instead  of  so  doing,  ran  away  with  the 
notes.  It  was  held,  that  he  could  neither  be  indicted  for 
stealing  the  check,  for  that  was  delivered  to  and  applied 
by  him  as  Sir  T.  Plumer  intended,  nor  for  stealing  the  bank 
notes,  as  they  were  never  in  the  possession  of  Sir  T.  Plumer. 
submit,  that,  if  the  papers  taken  in  this  case  had  been  per- 
fect instruments,  there  could  not  be  sufficient  to  constitute 
a  larceny. 

(a)  ChristiaD's  ed.    of   Black.         (6)  2  Leach,  1054 ;  4  Taunt. 
Com.  Vol.  iv.  p.  234.  268;  R.  &  R.  C.  C.  R.  215. 
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1833  hiTTLEDAhE,  J.-^Mr.  Adolphus,  I  think  we  ought  to 

hear  you.    We  will  hear  Mr.  Alley  in  reply»  if  necessary. 

Adolphus,  for  the  prosecution.— In  this  case  the  stat.  of 
2  Geo.  2,  c.  25,  has  been  most  correctly  referred  to;  and 
I  admit  that  the  thing  taken  must  be  a  security  for  money^ 
and  the  property  of  the  person  from  whom  it  was  taken. 
The  question  in  Mrs.  Phipoe's  case  was,  whether  the 
note  was  ever  the  property  of  Mr.  Courtoy  ?  This  case  is 
very  different.  Here^  a  gentleman  sees  an  advertisement 
which  proffers  him  the  loan  of  money ;  and  the  prisoner 
professes  to  tender  him  the  means  of  raising  it^  and  ten- 
ders him  bill  stamps  for  the  purpose  of  his  writing  his  ac- 
ceptance on  them.  He  writes  his  acceptance,  and  makes 
the  stamps  available  for  the  largest  sum  of  money  those 
stamps  will  bear.  In  Mrs.  Phipoe's  case,  ther  thing  taken 
was  a  promissory  note  obtained  by  duress;  but  here,  it  is 
an  acceptance  which  would  make  Mr.  Astley  liable.  A 
promissory  note  unissued  is  of  no  value  whatever,  but  the 
acceptance  is  the  acknowledgment  of  owing  a  sum  of  mo- 
ney by  him  who  puts  his  name  to  it.  Mr.  Hart,  knowing 
Mr.  Astley  to  be  in  want  of  money,  says  in  effect — "  The 
security  for  the  advance  is  to  be  your  acceptance,  which  I 
am  to  keep  as  long  as  you  pay  six  per  cent."  That  is  the 
security  given,  and  that  is  the  security  required.  The  se- 
curities at  first  are  imperfect,  but  are  afterwards  made 
perfect  by  Mr.  Astley;  and  there  was  then  a  perfect  ac- 
ceptance in  the  hands  of  the  prisoner,  and  he  might  have 
made  it  his  own.  The  case  of  Mrs.  Phipoe  is  quite  dif- 
ferent. Mr.  Courtoy  never  had  the  note  to  give  away ; 
but' here,  Mr.  Astley  was  to  give  his  acceptances  for  5000/., 
and  to  have  the  money  for  it;  and  he,  in  pursuance  of  that 
agreement,  gives  the  acceptance,  Mr.  Hart  producing  the 
stamps,  and  he  accepting;  and  when  he  had  done  so,  the 
stamps  became  his,  and  Mr.  Hart  might  charge  him  for 
them.    In  the  case  of  Evans  v.  Kymer  and  Another  (a),  a 

(a)  IB.  &Adol.528. 


Hart. 
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bin  had  been  drawn  by  a  person  named  Nevetti  and  ac-         1833. 
cepted  by  the  plaintiff,  for  the  purpose  of  being  discount-  j^^^  ^ 

ed  and  haying  the  proceeds  applied  in  the  payment  of 
other  bills  drawn  by  Nevett  and  accepted  by  the  plaintiff; 
but  the  other  bills,  before  they  became  due,  being  paid  by 
the  plaintiff,  he  directed  Nevett  to  hold  the  first-men- 
tioned bUl  for  his  (the  plaintiff's)  use,  and  not  to  part  with 
it  without  his  authority.  Nevett,  however,  for  his  own 
purposes^  indorsed  it  to  the  defendants  for  a  valuable 
consideration,  having  first  informed  them  that  it  belonged 
to  the  plaintiff,  and  that  he  (Nevett)  had  no  authority  to 
part  with  it.  It  was  held,  that  the  property  in  the  bill 
was  in  the  plaintiff,  and  that  he  might  maintain  trover  for 
it;  and  in  that  case  Mr.  Justice  J.  Parke  said — "  The  cir* 
cumstance  of  the  paper  and  stamp  having  been  furnished 
by  Nevett  would  not  be  suiScient  to  give  Nevett  the  pro- 
perty in  the  bill,  which  would  be  in  the  plaintiff^  subject 
to  the  right  of  Nevett  to  apply  the  bill  in  extinction  of 
the  joint  liabilityi  the  object  for  which  the  bill  was  ori- 
ginally drawn.  The  object  having  been  accomplishcfd  by 
other  means,  the  bill  was  then  held  by  Nevett  at  the 
plaintiff's  disposal  altogether.  It  was  treated  by  Nevett 
as  the  plaintiff's  property,  and  was  his  property."  That 
case,  therefore,  applies  here;  for,  I  take  it,  that,  where- 
ever  trover  will  lie,  larceny  may  be  committed. 

BosANQUET,  J. — Trover  may  He  where  the  thing  never 
has  been  in  the  possession  of  the  party. 

Adolphus. — I  mean,  if  trover  will  lie  of  the  thing  taken. 
I  will  not  argue  the  question  of  possession  at  present.  I 
aubmit  that  Mr.  Astley  was  liable  for  these  stamps.  Sup- 
pose that  Mr.  Hart  had  said,  "  Mr.  Astley,  I  do  not  Uke 
you;  I  will  have  no  more  to  do  with  you:"  would  not  Mr. 
Astley  have  been  liable  for  the  value  of  the  stamps  thus 
spoiled  by  his  writing  on  them^?    And  I  submit  that  they 
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1833.        ^^^^  available  securities  for  500/.  each,  as  soon  as  Mr. 
Clissold  wrote  upon  them. 


Rex 

V, 

Hart. 


LiTTLEDALE^  J.— Supposing  that  the  prisoner  had  been 
indicted  for  stealing  in  the  dwelling-house  of  Mr.  Astley, 
and  had  stolen  these  blank  acceptances^  how  could  you 
say  that  they  were  of  the  value  of  500/.  each  ?  They  would 
have  been  of  no  value,  because  they  were  unuttereiK 

Adolphus. — I  am  not  anxious  about  the  value:  it  is 
enough  if  the  prisoner  stole  the  stamps ;  and  the  question 
is,  whether  this  be  a  stealing?  I  apprehend  that  the  rule 
may  be  taken  from  Mr.  Wal8h*s  case.  He  had  the  check, 
and  went  to  the  banker's  with  Sir  Thomas  Plumer's  con* 
sent.  Here  the  prisoner  obtained  the  acceptances  by 
fraud  and  untrue  means  from  the  beginning.  Mr.  Elast, 
in  his  Pleas  of  the  Crown  (a),  after  giving  the  general  de- 
finition of  larceny,  says,  that  it  is  the  *'  wrongful  or  frau- 
dulent taking  and  carrying  away  by  any  person  of  the 
mere  personal  goods  of  another,  from  any  place,  with  a 
felonious  intent  to  convert  them  to  his  (the  taker's)  own 
use,  and  make  them  his  own  property^  without  the  con- 
sent of  the  owner."  The  question  for  the  jury  will  there- 
fore be,  whether  there  was  a  delivery  to  the  prisoner  with- 
out fraud,  or  whether  there  was  fraud  from  beginning  to 
end?  Was  it  true  that  the  prisoner  had  20,000/.,  or  was 
named  Moreton?  or  was  the  whole  matter  a  series  of  frau- 
dulent contrivances  to  gain  possession  of  the  property  of 
Mr.  Astley  ?  I  submit,  that,  in  the  stamps  at  least,  and,  I 
should  say,  in  the  acceptances,  there  was  that  beneficial 
security  created  which  made  Mr.  Astley  liable;  and  I  also 
submit,  that,  when  the  acceptance  was  put  upon  the  pa- 
per, it  became  a  security,  and  the  subject  of  larceny.  In 
Mr.  Walsh's  case  there  was  no  question  whether  the  check 

(a)  Page  524. 
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was  a  security,  but  the  question  was,  whether  there  was  a        1833. 
trust  in  the  first  instance  ? 

BoLLANDf  B. — There  was  another  circumstance  in  that 
case.  Sir  Thomas  Plumer  had  been  pressed  by  Walsh  to 
make  the  sale,  and  at  first  he  did  not^  but  at  last  he  did, 
and  the  money  was  paid  in  at  Robarts'i  and  afterwards  at 
Gosling's,  and  next  day  he  obtained  a  check  from  Sir 
Thomas  for  the  amount,  and  the  jury  found  that  there 
was  an  original  firaudulent  intent  in  the  prisoner. 

Adolphtu. — That  case  differs  from  the  present  mate- 
rially, because  there  was  nothing  false  or  fraudulent  in  the 
first  obtaining  of  the  money.  The  case  in  Christian  is 
also  very  distinguishable  from  the  present.  If  the  bankers' 
correspondent  had  paid  the  notes,  ai)d  they  were  sent  back 
for  the  purpose  of  being  re-issued,  they  are  treated  as  of 
no  value  as  notes;  but  here  the  acceptance  was  given  for  the 
express  purpose  of  its  being  issued,  and  is,  as  I  submit,  of 
value  to  the  amount  that  may  be  put  upon  it,  and  certainly 
to  the  amount  of  the  stamp* 

Clarhon,  on  the  same  side. — I  submit  that  this  is  a  case 
which  ought  to  go  to  the  jury,  and  is  distinguishable  from 
the  cases  cited,  as  there  is  a  count  in  the  indictment  which 
charges  the  stealing  sixteen  pieces  of  paper  with  stamps 
of  the  value  of  6s.  each.  It  is  perfectly  clear,  that,  al- 
though we  may  not  be  able  to  satisfy  the  Court  that  the 
prisoner  has  stolen  a  security  for  money^  he  may  still  be 
convicted  of  stealing  the  papers  with  the  stamps  on  them, 
if  these  stamps  were  the  property  of  the  prosecutor.  In 
the  case  of  Evans  v.  Kymer,  it  appeared  that  the  plaintiff 
had  never  any  possession  or  property  in  the  bills,,  except 
by  putting  his  name  upon  them;  and^tbat  Nevett,  instead 
of  holding  them,  having  converted  them  to  his  own  use,  it 
was  held  that  trover  would  lie.     With  respeet  to  Walsh's 
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IS3H,  case,  it  is  rather  extraordinary,  that,  in  one  of  the  Re- 
ports, it  is  stated  in  the  marginal  note,  that,  as  there  was 
no  fraud  in  the  original  obtaining  of  the  check,  it  was 
not  a  larceny;  but  in  the  case  itself,  it  is  said  that  the 
prisoner  contemplated  a  fraud  when  he  got  it.  If  it  were 
to  be  found  by  the  jury  that  there  was  no  fraud  in  the 
advertisement,  and  that  the  prisoner  had  20,000/.  to  lend, 
and  that  there  was  no  fraud  in  the  original  proceeding, 
we  might  be  said  to  be  out  of  Court;  but,  as  it  seems  to 
me,  the  question  for  the  jury  is,  whether  the  whole  ma- 
chinery was  not  a  fraud  to  get  these  securities  and  steal 
them?  I  would  also  observe,  that  in  none  of  the  cases  cited 
by  Mr.  Alley  was  there  a  count  for  stealing  the  stamps. 
In  the  case  of  Rex  v.  Vyse  and  Clark  (a),  where  country 
bankers'  notes  had  been  paid,  and  while,  being  sent  down 
to  the  country  to  be  re-issued,  were  stolen,  the  prisoners 
were  convicted  on  a  count  charging  the  notes  to  be  pieces 
of  paper  with  valuable  stamps  upon  them,  and  all  the 
Judges  held  the  conviction  right.  Was  there,  in  the  pre- 
sent case,  a  piece  of  paper  with  a  valuable  stamp  on  it 
stolen?  and,  if  so,  was  that  in  the  possession  of  the  pro- 
secutor? The  possession,  in  the  case  of  Evans  v.  Kymert 
was  tantamount  to  the  possession  here;  and  I  submit  that 
there  was,  in  this  case,  a  paper  with  a  stamp  upon  it,  and 
that  there  was  a  possession  in  Mr.  Astley  sufficient  to  sup- 
port an  indictment  for  larceny.  Mr.  Starkie,  in  his  Trea- 
tise on  Evidence  (6),  says,  that,  to  maintain  an  action  of 
trover,  '^  it  is  sufficient  if  the  plaintiff  has  a  special  pro- 
perty in  the  goods;  and  it  seems,  that  any  temporary  in- 
terest in  the  goods,  either  in  his  own  right  and  for  his 
own.  use,  or  by  the  authority  of  the  law,  for  legal  pur- 
poses, coupled  with  the  right  to  take  and  keep  possession, 
or  to  maintain  a  possession  already  subsisting,  is  suffi- 
cient.*'   And,  with  respect  to  the  property  in  the  stamp, 

{a)  R.  &  M.  C.  C.  R.2I8.  {h)  Pftge  832. 
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Mr.  Astley  was  to  pay  61.  per  cent.,  which  was  to  include 
every  thing,  and  that  would  therefore  include  the  stamps.  ^^^ 

BoLLAND,  B — That  makes  the  other  way.  If  Mr. 
Astley  was  to  pay  6/.  per  cent.,  to  include  every  thing,  the 
prisoner  would  have  to  provide  the  stamps. 

liiTTLEDALE,  J. — I  do  not  find  any  thing  in  Mr.  Ast- 
ley's  evidence  as  to  the  expenses  being  included  in  the 
6L  per  cent.  Mr.  Adolphus  opened  it  so,  and  perhaps 
the  fact  was  so. 

The  learned  Judges  having  conferred  together,  their 
Lordships  delivered  their  judgments  seriatim. 

LiTTLEDALE,  J. — It  appears  to  me  that  there  is  not 
enough  in  this  case  to  make  out  a  charge  of  felony;  how- 
ever, I  do  not  say  any  thing  respecting  any  other  prose- 
cution that  may  be  instituted.  (His  Lordship  stated  the 
different  counts  of  the  indictment).  With  respect  to  the 
first,  second,  and  third  counts,  I  am  of  opinion,  that,  when 
these  acceptances  were  taken  from  the  prosecutor,  they 
were  neither  bills  of  exchange,  orders,  nor  securities  for 
money.  It  appears  that  Mr.  Astley,  in  consequence  of 
what  he  saw  in  a  newspaper,  wrote  a  letter,  and  that  he 
afterwards  had  an  interview  with  the  prisoner,  when  the 
latter  produced  these  stamps,  upon  which  the  prosecutor 
wrote  the  words — "  Payable  at  Messrs.  Praed's,  No.  189^ 
Fleet  Street,  London  ;*'  and  as  soon  as  that  was  done,  the 
prisoner  received  them  from  Mr.  Astley,  and  carried  them 
away;  and  it  seems,  that,  singularly  enough,  little  or  no- 
thing was  said  as  to  what  was  to  be  done  with  the  papers. 
It  then  appears  that  it  was  found  that  Mr.  Astley's  name 
was  not  put  upon  them;  and  at  another  meeting,  the  prisoner 
again  produced  the  stamps,  and  Mr.  Astley  wrote  the  words 
**  Accepted,"  and  "  F.  D.  Astley,''  there  being  at  that  time 
on  the  papers  neither  the  name  of  any  drawer  nor  any  sum* 
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or  date;  but  it  seems,  that,  in  the  course  of  the  discus- 
sion, it  was  stated  that  the  stamps  were  to  be  used  for 
bills  of  500/.  each.  These  papers  were  again  taken  away 
by  the  prisoner;  and  it  appears  to  me,  that,  when  they 
were  so  taken  away,  they  were  neither  bills  of  exchange 
nor  orders  for  the  payment  of  money,  but  were  only  in  a 
sort  of  embryo  state,  there  being  the  means  of  making 
them  bills  of  exchange.  The  stat.  7  &  8  Geo.  4,  c.  29,  s. 
S,  enacts,  that,  if  any  person  shall  steal  any  **  bill,  note, 
warrant,  order,  or  other  security  whatsoever  for  money, 
or  for  payment  of  money,  whether  of  this  kingdom  or  any 
other  state,"  the  party  is  to  be  punished  as  he  would  be 
for  stealing  a  chattel  of  the  like  value.  Now,  how  could 
this  be  said  to  be  of  any  value  ?  and  of  what  value  can  it 
be  said  to  be?  If  these  papers  had  been  stolen  from  a 
dwelling-house,  could  they  be  charged  to  be  of  the  value 
of  500/.  each?  There  is  no  sum  mentioned  on  them,  and 
no  drawer;  and  they  being,  as  I  before  observed,  but  a 
'  kind  of  embryo  security,  I  am  of  opinion  that  the  first 
three  counts  of  this  indictment  are  not  proved.  There  is, 
however,  a  fourth  count';  which  describes  the  papers  as 
ten  pieces  of  paper,  each  having  a  six-shilling  stamp ;  and 
upon  this  count  the  question  is,  whether  the  prisoner  can 
be  said  to  have  stolen  this  property?  As  to  the  first  three 
counts,  I  think  the  case  turns  on  a  mere  question  of  law, 
which  is,  I  think,  entirely  for  the  Court,  as  these  papers 
do  not  come  within  the  description  contained  in  the  stat. 
7  &  8  Geo.  4,  c.  29.  The  fourth  count  correctly  describes 
them;  but  it  seems  to  me  that  the  circumstances  under 
which  they  were  obtained  by  the  prisoner  were  not  such  as 
to  make  the  prisoner  liable  for  a  felony.  If  a  person  by 
false  representation  obtains  the  possession  of  the  property 
of  another,  intending  to  convert  it  to  his  own  use,  this  is 
felony;  but  the  property  must  have  previously  been  in  the 
possession  of  the  person  from  whom  it  is  charged  to  have 
been  stolen.  Now,  I  think  that  these  papers,  in  the  state  in 
which  they  were,  were  the  property  of  the  prisoner.     He 
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took  them  from  his  pockety  and  Mr.  Astley  never  had 
them,  except  for  the  purpose  of  writing  on  them.     They 
were  never  out  of  the  prisoner's  sight.     Mr.  Astley  writes 
on  them^  as  was  intended^  and  the  prisoner  immediately 
has  them  again.     I  think  that  the  prisoner  cannot  be  con- 
sidered as  having  committed  a  trespass  in  the  taking,  as 
they  never  were  out  of  his  possession  At  all.     The  case 
cited  was  a  ease  in  trover;  and,  to  maintain  trover ,  it  is 
not  necessary  that  the  party  should  have  manual  posses- 
sion of  the  goods:  if  he  has  a  right  of  possession,  that  is 
sufficient.    To  support  an  indictment  for  larceny,  there 
must  be  such  a  possession  as  would  enable  the  party  to 
maintain  trespass.     It  has  been  incidentally  mentioned 
that  these  stamps  might  be  charged  in  account  to  Mr. 
Astley;  but  that  could  only  be  if  the  transaction  was  com- 
pleted.   However,  we  must  only  take  into  consideration 
that  which  occurred  on  the  last  occasion,  when  the  words 
•'  Accepted"  and  "  F.  D.  Astley"  were  written.     Indeed, 
it  appears  to  me,  that  on  neither  of  the  occasions  when 
these  parties  met,  can  the  prosecutor  be  said  to  have  had 
either  the  property  or  the  possession  of  these  papers,  so  as 
to  make  the  prisoner  guilty  of  larceny  in  taking  the  papers 
out  of  the  house.    I  do  not  say  whether  or  not  there  is  a 
firaud,  but  I  am  of  opinion  that  this  is  not  a  case  of 
felony. 

BoLLAND,  B. — If  I  entertained  any  doubt  in  this  case, 
I  shcild  certainly  have  requested  my  brother  Littledalb 
to  ha7e  reserved  it  for  the  opinion  of  the  Judges.  The 
first  tkree  counts  are  for  stealing  bills  of  exchange,  secu- 
rities for  money,  and  orders  for  the  payment  of  money. 
I  will,  to  simplify  the  argument,  put  it  as  if  one  only 
of  these  papers  was  taken,  instead  of  the  ten.  Is  the 
paper  a  bill  of  exchange?  No:  it  was  at  first  a  six-shil- 
liag  stamp,  with  the  words  "  Payable  at  Messrs.  Praed 
&Co/s,  No.  189,  fleet  Street,  London,'*  written  upon  it. 
Id  its  then  state,  no  piece  of  paper  could  be  more  useless. 
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l^32i.  However,  it  is  brought  to  Mr.  Astley  again,  and  tlid 
word  '*  Accepted/*  and  his  signature,  are  added;  and  it 
is  in  that  state  when  it  is  charged  to  have  been  taken 
away.  Can  it,  then,  be  called  a  bill  of  exchange?  I  should 
say,  certainly  not.  In  the  next  count  it  is  called  an  order 
for  payment  of  money;  and  that  it  clearly  is  not,  as  by  it  no 
money  is  directed  to  be  paid;  and  it  certainly  cannot  be 
called  a  security  for  money,  as  no  money  is  even  mention- 
ed in  it.  Then  comes  the  fourth  count,  which  states  that 
these  were  papers  bearing  certain  stamps,  and  that  the 
prisoner  stole  the  papers  with  the  stamps  upon  them. 
This  question  then  arises— whether  these  papers  were  the 
property  of  Mr.  Astley  or  of  the  prisoner?  and  on  that 
point  the  case  stands  thus: — The  prisoner,  being  solicited 
by  the  prosecutor  to  come  into  Hampshire,  he  does  so, 
and  the  prisoner  produces  these  stamps,  and  a  negotiation 
takes  place,  in  which  it  is  ultimately  arranged  that  the 
prisoner  is  to  provide  the  prosecutor  with  money,  at  the 
exorbitant  rate  of  6/.  per  cent.  There  is  no  agreement 
that  Mr.  Astley  is  to  pay  for  the  stamps. 

BosANQUET,  J. — I  am  of  the  same  opinion;  but,  after 
what  has  been  said  by  my  learned  brothers,  I  shall  not 
give  my  reasons  at  any  great  length.  The  question  is 
not,  whether  the  prisoner  is  guilty  of  fraud,  or  whether 
he  has  acted  improperly,  but,  whether  he  has  committed 
a  felony?  The  thing  stolen  (for  I  will  take  it  as  if  tbere 
were  only  one)  is  charged  to  be  a  bill  of  exchange,  an  or- 
der for  the  payment  of  money,  and  a  security  for  money. 
1  do  not  think,  that,  at  the  time  it  was  taken,  it  fell  vithin 
either  of  those  descriptions.  There  was  no  money  men- 
tioned in  it,  and  no  parties ;  and  it  seems  to  me  quite  im- 
possible that  the  words  written  on  it  by  Mr.  Astley  can 
bring  it  within  the  terms  of  either  of  the  earlier  counts  of 
this  indictment.  The  counsel  for  the  prosecution  feelinf 
this,  rely  on  a  count  which  charges  it  to  be  a  piece  of  pa- 
per with  a  stamp  on  it.     It  then  becomes  material  to  coi- 
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aider  whether  the  prisoner  stole  that  from  the  prosecutor, 
as  it  IS  essential,  to  support  that  charge,  that  the  thing  ta- 
ken was  the  property  of  the  prosecutor,  and  stolen  from 
him.  Now,  we  find  that  the  paper  itself  was  produced  by 
the  prisoner,  and  that  the  stamp  on  it  was  his.  He  had 
purchased  it,  and  it  does  not  appear  that  the  prosecutor 
ever  paid  for  it.  The  prisoner  produces  it  when  both 
parties  are  in  the  room  together,  the  prosecutor  writes 
some  words  on  it,  and  the  prisoner  then  takes  it  away. 
Is  that  a  stealing  from  the  prosecutor?  It  is  in  the  posses- 
sion of  the  prisoner  before  it  is  ever  placed  before  the 
prosecutor;  and  even  if  we  take  it  that  it  ever  was  in  the 
possession  of  Mr.  Astley  at  all,  it  is  given  by  him  again  to 
the  prisoner.  But,  as  it  is  produced  by  the  prisoner,  and 
he  stays  all  the  time  Mr.  Astley  is  writing,  and  when  the 
writing  is  done  he  takes  the  paper  up  again,  it  seems  to 
me  that  the  stamp  never  was  out  of  the  possession  of  the 
prisoner.  The  case  of  Mrs.  Phipoe  bears  very  strongly 
upon  the  present,  only  in  that  case  the  instrument  was  a 
complete  promissory  note;  and  there  the  Judges  were  of 
opinion,  that,  however  atrocious  the  circumstances,  and, 
atrocious  in  that  case  they  certainly  were,  it  was  not  a  case 
in  which  she  could  be  convicted  according  to  law;  and 
nine  of  the  Judges  held  that  the  note  was  procured  by 
duress,  and  not  by  stealing.  In  that  case  Mrs.  Phipoe 
produced  the  stamp,  and  made  Mr.  Courtoy  put  his  name 
upon  it.  I  therefore  concur  with  my  learned  brothers,  in 
thinking  that  this  charge  of  larceny  cannot  be  made  out. 

LiTTLEDALE,  J.,  directed  an  acquittal. 

Verdict — Not  guilty. 
AdolphuSf  and  Clarkson^  for  the  prosecution. 
Alley ^  Prendergastf  and  Bodkin,  for  the  prisoner. 

[Attornies — Benton  if  S.,  and  £.  Isaacs,'} 
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Ab  the  following  applieaticm  arises  out  of  the  preceding  case,  we 
have  here  subjoined  it. 


,  Ex  parte  Palmer. 

A.  WEB  indicted  ^LI»EF  stated,  that«  tn  the  tame  indictment  on  which  the  prisoner, 

Srind'S?  B.^-  ^^"^^  Minter  Hart,  had  been  acquitted  in  the  preceding  case,  Henry 

log  charged,  in  Palmer  was  charged  with  having  received  the  property  from  J.  Min- 

^^^X^!^^l  ter  Hart,  knowing  it  to  have  been  stolen;  and  that  Palmer  had  been 

ug  received  the  convicted  at  the  Glerkenwell  S^esnons  of  that  receiving,  and  sentenced 

fr^Y^B  "2^  to  be  transported,  the  prisoner,  John  Minter  Hart,  who  was  charged 

tried  at  the  as  the  principal,  bdng  now  acquitted.    He  therefore  moved  that  the 

ClerkenweUSm-  prisoner,  Palmer,  should  be  discharged.    He  also  stated,  that,  at  the 
■ioiw  for  the  re-    !,.,,,«.  .  f^     «  ,  ,••-,.    ^ 

ceiTiDg,  and  was  Clerkenwell  Sessions,  he,  as  counsel  for  Palmer,  had  asked  that  judg- 

conTicted  and      ment  should  be  respited. 

sentenced  to  be 

transported.    A. 

was  afterwards         LiTTLEDALB,  J.— I  think  that  we  have  no  authority. 

tried  at  the  Old 

Bailey  as  the 

principal,  and  -^^^ — I  submit,  that,  as  Palmer  is  now  a  prisoner  in  Newgate,  this 

acquitted :— -        Court  has  authoritv. 
Held,  that,  al-  -uwiunvj. 

though  B.  was 

imprisoned  in  LiTTLEDALB,  J.— Not  with  respect  to  a  prisoner  under  sentence, 

^ew^altf,  in  pur- 
suance of  his 
sentence,  the  -Alky, — Upon  the  face  of  this  very  record,  the  conviction  of  Palmer 

no  jurisdiction 

to  order  his  dis-       BosANQUBT,  Jw— If  the  objection  is  on  the  record,  you  can  take  ad- ' 

^  *^*  vantage  of  it  by  writ  of  error;  or,  if  any  iigustice  has  occurred,  an  ap- 

plication may  be  made  to  the  Secretary  of  State. 

LiTTLEDALE,  J. — I  think  that  we  have  no  jurisdiction. 

Appfication  refined. 

An  Implication  was  afterwards  made  to  the  Secretary  of  State  for  the 
Home  Department,  who  caused  the  prisoner  Palmer  to  be  dischaiged. 
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BEFORE    MR.    JUSTICE   LITTLEDALE,  AND  MR.  JUSTICE 
BOSAMQUET. 


Rex  r.  John  Minter  Hart.  j^  ^^^ 

Larceny. — ^indictment  for  Stealing  a  biD  of  exchange  An  indictment 

-*^.      •  «»  '  «       1  for  laiceny  had 

for  SOL,  the  property  of  James  Stanhope.  the  words 

The  indictment  had  been  found  by  the  London  Grrand  '^j^i^TOr- 
Jury,  and  in  the  margin  were  the  words  "  London  to  wit."  ^".'/J*^  .. 
In  the  body  of  the  indictment  the  prisoner  was  described  aonerat^iiite 
as  ^'  late  of  London,**  but  the  place  in  which  the  offence  chu^  £e^- 
was  alleged  to  have  been  committed  was  stated  to  be  **  in  Jjjen^^^j^'jJ^ 
the  parish  of  St.  Mary-le-Bow,"  without  at   all  stating  « the  «  perish 

'^  ^  '  °  of  St  Mary-le- 

that  the  offence  was  committed  in  London,  Bow,"  without 

averring  tliat 
pariah  to  be  in 

Mr.  Justice  Littledalb,  and  Mr.  Justice  Bosanquet,  J^ndonj— j&« 

'  '  had,  and  that 

held  that  this  was  bad ;  and  that  it  was  not  aided  by  the  this  was  not 
Stat.  7  Geo.  4,  c.  64,  s.  20  (a),  as  that  statute  only  aids  the  tut  7  Oeo.  4, 
want  of  a  proper  or  perfect  venue,  "  where  the  Court  ^  ^*'  "•  *^' 
flhall  appear  by  the  indictment  or  information  to  have  had 
jurisdiction  over  the  offence  ;*'  which  did  not  appear  by 
the  indictment  here. 

An  acquittal  was  directed* 

Adolphus,  and  Clarksan,  for  the  prosecution. 
Alley f  Prendergast,  and  Bodkin,  for  the  prisoner. 
[Attorniea — Hemon  Sf  S,,  and  JB.  Zrooct.] 

(a)  Set  forth  in  Garr.  C.  L.  40. 
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DRFORB    MR.   JUSTICE    LITTLEDALE,    MR.    BARON    HOLLAND, 
AND    MR.    JUSTICE    BOSANQUET. 


Dec  3rrf. 

On  an  indict- 
meDtforembei- 
slement  against 
a  letter-carrier, 
charged  under 
2W.  4,  c.4,as 
a  person  em- 
ployed  in  the 
public  senrioe  of 
his  Majesty,  it  is 
not  necessary  to 
prove  his  ap- 
pointment as  a 
letter-carrier, 
but  evidence  of 
his  having  acted 
as  such  ia  suf- 
ficient 

If  the  wife  of 
the  party  to 
whom  a  letter  is 
directed  pays 
the  postage  of 
the  letter,  she  is 
entitled  to  de- 
mand an  over- 
charge made  for 
it;  and  a  refusal 
on  the  part  of 
the  letter-car- 
rier to  account 
for  it  to  her,  is 
evidence  of  an 
embezslement 
by  him. 


Rex  v.  Jeremiah  Borrett. 

X  HE  prisoner  was  indicted  upon  stat.  S  Will.  4,  c.  4  (a), 
as  a  *'  person  employed  in  the  public  service  of  his  Majes- 
ty," for  embezzling  the  overcharge  of  a  letter  which  came 
to  his  hands  as  a  letter-carrier.  The  letter  was  charged  as 
a  treble  letter,  and  was,  in  fact,  only  a  double  one. 

It  was  directed  to  Mr.  Collins;  but  Mrs.  Collins  had 
taken  it  in,  and  paid  the  postage  of  it,  and  she  alone  had 
made  any  demand  upon  the  prisoner  for  re-payment  of  the 
overcharge. 

No  evidence  was  offered  of  the  prisoner's  appointment 
as  a  letter-carrier ;  but  one  of  the  witnesses  proved  inci- 
dentally that  he  acted  as  such. 

Stammers,  for  the  prisoner,  contended  that  the  prison- 
er's appointment  ought  to  have  been  proved;  and  that 
the  letter  being  directed  to  Mr.  Collins,  he  was  the  only 
person  authorized  to  receive  the  overcharge,  and  that^ 
consequently,  as  there  had  been  no  refusal  to  account  to 
him,  the  embezzlement  was  not  proved. 


(a)  That  stat.  enacts—'*  That 
if  any  person  employed  in  the 
public  service  of  his  Majesty,  and 
entrusted  by  virtue  of  such  em- 
ployment  with  the  receipt,  cus- 
tody, manai^ement,  or  control  of 
any  chattel,  money,  or  valuable 
security,  shall  embezzle  the  same, 
or  any  part  thereof,  or  in  any  man- 
ner fraudulently  apply  or  dispose 
of  the  same,  or  any  pan  thereof, 
to  his  own  use  or  benefit,  or  for 
any  purpose  whatsoever,  except 
for  the  public  service,  every  such 
offender  shall  be  deemed  to  have 


stolen  the  same.** 

By  section  4,  it  is  provided,  that 
in  such  cases  **  it  shall  be  lawful, 
in  the  order  of  committal^  by  the 
justice  of  the  peace  before  whom 
the  offender  shall  be  charged,  and 
in  the  indictment  to  be  preferred 
agunst  such  offender,  to  lay  the 
property  of  any  such  chattel,  mo- 
ney, or  valuable  security  as  afore- 
said«  in  the  King's  miyesty." 

By  section  5,  offenders  may  be 
tried  in  the  county  or  place  where 
they  are  apprehended. 
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Adolphus,  and  Shepherd,  (with  whom  was  R.  C.  Scar- 
lett), contended  that  it  was  not  necessary  to  prove  the  pri- 
soner's appointment;  that  he  had  been  proved  to  have 
been  acting  as  a  letter-carrier,  and  was  therefore  within  the 
terms  of  the  statute;  and  that  with  regard  to  the  second 
objection,  Mrs.  Collins  was  the  person  who  paid  the  post- 
age of  the  letter,  and,  therefore,  she  was  authorized  to 
receive  the  rebate. 

The  Judges  present  were  of  this  opinion.  The  case 
went  to  the  jury,  and  the  prisoner  was  convicted. 

Adolphus,  Shepherd,  and  R.  Scarlett,  for  the  prosecu- 
tion. 

Stammers,  for  the  prisoner. 

[Attoniies— Peacock  and J. 
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BEFORE  LORD  CHIEF  JUSTICE  TINDAL,  AND  MR.  BARON 
OURNBY. 


BERKSHIRE  ASSIZES. 

BEFORB  LORD  CHIEF  JUSTICE  TINDAL. 


1833. 

July  nth. 

A.  devised  the 
residtteofaterm 
determinable  on 
lives  to  B.  After 
the  decease  of 
the  testator,  the 
administrator 
with  the  willao* 
neied  paid  the 
rent  reserved  on 
the  term  for  six 
years,  and 
charged  it  to  B.: 
•--Held,  that 
this  was  suffi- 
cient evidence 
of  his  assent  to 
the  bequest  to 
enable  B.  to 
maintain  eject- 
ment. 


Dob  on  the  Demise  of  Mabbsrley  v.  Mabberlbt. 

Ejectment  by  the  devisee  of  a  term  against  the 
widow  of  the  administrator  with  the  will  of  the  devisor 
annexed. 

The  lease  of  the  term  was  determinable  on  lives^  sub- 
ject to  a  quit  rent  of  3s.  6d,  a  year^  and  it  was  produced 
by  one  of  the  persons  upon  whose  life  it  was  granted. 
The  letters  of  administration  were  proved,  and  the  posses- 
sion of  the  devisor  was  also  proved  by  the  receipt  of  rent 
since  the  year  1806.  To  prove  the  administrator's  assent 
to  the  bequest,  it  was  shewn  that  the  defendant's  husband 
(the  deceased  administrator)  had  for  several  years  paid 
the  rent  of  3^.  6d.  a  year  to  the  lord  at  his  court  leet  in 
behalf  of  the  lessor  of  the  plaintiff,  and  had,  in  an  account 
in  the  defendant's  handwriting  rendered  to  the  lessor  of 
the  plaintiff,  debited  the  lessor  of  the  plaintiff  with  seve- 
ral payments  made  between  the  years  1812  and  1818. 

TiNDAi,  C.  J.,  held  that  this  evidence  was  sufficient 
to  shew  the  assent  of  the  administrator. 


Verdict  for  the  plaintiff. 
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Talfourdy  Serjt.,  and  Tyrwhiit^  for  the  lessor  of  the 
plaintiff. 

Shepherd^  and  Justice^  for  the  defendant. 
[Attomies— Copf/aiuiy  and  BmucIL'] 
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In  the  case  of  Young  y.  Holmes, 
I  Str.  70»  B  term  was  devised  to  an 
executor  for  life,  paying  60L  to 
J.  T.,  remunder  to  the  lessors  of 
file  plaintiff.  It  was  held,  that  the 
executor  took  as  executor,  and 
not  as  legatee;  and  that  the  re- 
mainder orer  could  not  be  consi- 
dered to  be  executed  without 
proof  of  a  special  assent  by  the 
executor;  but  it  being  subse- 
quently proved  that  this  executor 
had  paid  the  50/.  ciharged,  this 
was  held  a  sufficient  assent,  and 
the  plaintiff  obtained  a  verdict. 

In  the  case  of  Doe  d.  Hayes  v. 
Sturges,  7  Taunt.  217,  L.  0.  J. 
Gibbs  says,—"  The  principle  es- 
tablished in  all  the  cases  cited  is, 
that  if  an  executor  in  his  manner 
of  administering  the  property 
does  any  act  which  shews  that  he 
has  assented  to  the  legacy,  that 
shall  be  taken  as  evidence  of  his 
assent  to  the  legacy;  but»  if  his 
acts  are  referable  to  his  character 
of  executor,  they  are  not  evidence 
of  an  assent." 

In  the  case  of  Doe  d.  Sturget  v. 
TatcheU,  3  B.  &  Ad.  676,  a  tes- 
tator, named  Bo/Zen,  bequeathed  a 
term  in  a  certun  dwelling-house, 
ftc,  to  Bobert  SAory,  his  execu- 
tors, &c,  in  trust  to  sell  and  dis- 
pose of  the  same  as  might  seem 


most  advantageous,  and  apply  the 
proceeds  to  the  muntenance  of 
the  testator's  son  during  his  life. 
The  testator  bequeathed  the  re- 
mainder, after  the  son's  decease, 
to  such  uses  as  his  son  should  by 
vrill  appoint,  and  he  appointed  Ro- 
bert Sharp  his  executor.  When 
the  testator  died,  his  journeyman, 
whose  name  was  TatcheU,  was 
managing  the  business  on  the  pre- 
mises; as  he  had  done  for  some 
years;  and  the  testator's  son  also 
resided  there.  At  the  funeral,  he. 
Sharp,  the  executor,  said,  in  the 
presence  of  the  journeyman  and 
others,  '*  the  house  is  young  Bat" 
ten*s  (the  son's);  TateheU,  (the 
journeyman),  must  stay  in  the 
house  and  go  on  with  the  busi- 
ness ;  but  young  Batten  must  have 
a  biding  place."  TatcheU  conti- 
nued on  the  premises  paying  no 
rent,  but  muntaining  the  testa- 
tor's son,  who  was  weak  in  intel- 
lect and  unable  to  provide  for 
himself.  Sharp,  the  executor,  lived 
twenty  years  afterwards,  but  did 
not  further  interfere  with  the  pro- 
perty : — Held,  that  this  was  suffi- 
cient evidence  of  a  disposal  of  the 
property  by  Sharp  according  to 
the  trusts  in  the  will,  and  that  he 
had  assented  to  take  as  legatee 
in  trust,  and  not  as  executor. 


Lim  sign  it 


CASES  ON  THE 

OXFORD  ASSIZES. 
(Civil  Side. J 

BEFORE  MR.  BARON  GURNEY. 


July  \sth.     Greenwood,  Administratrix  of  Saunders^  v.  Eldridoe. 
The  prudent       AsSUMPSIT  to  rccovcr  half  a  year's  rent  due  eighteen 

course  for  attor-  •         «.         i  n   i       j  j 

Dies,  when         uionths  afxer  the  death  of  the  deceased. 

'^y^^nJeT        The  plaintiff  claimed  a  year's  rent  of  a  copyhold  for  lives, 

ment  with  an      hg|^j  ^f  ^.^g  defendant,  as  due  to  her  by  the  custom  of  the 

opposite  party,  '  ^ 

is  to  draw  up  a  manor  of  Milton.  It  having  been  contended  on  the  other 
the  terms  agreed  side,  that  Only  half  a  year's  rent  was  due  beyond  the  rent 
it^ver  to^  of  the  current  half  year  in  which  the  last  cestui  que  vie 
P*rty»w»diet  died;  it  was  proved  by  Mr.  Eyre,  the  plaintiff's  attorney, 
that  the  defendant  called  on  him  and  agreed,  that,  if  five 
weeks'  time  were  given  to  him,  he  would  pay  the  amount 
claimed. 

GuRNEY,  B. — Attomies,  when  they  enter  into  any  ar- 
rangement with  an  opposite  party,  ought  always  to  draw 
up  a  memorandum  of  the  terms  agreed  upon,  and  read  it 
over  to  the  party  and  let  him  sign  it,  and  then  there 
would  never  be  any  dispute  as  to  what  the  agreement 
really  was. 

Maule,  for  the  defendant.— A  man  can  only  be  bound 
by  what  he  contracts  to  do;  if  the  defendant  only  asked 
five  weeks'  time  to  pay  the  undisputed  part  of  the  rent, 
and  he  and  Mr.  Eyre  misunderstood  each  other,  that  is 
not  a  contract.  To  constitute  a  contract  each  party  must 
have  an  intention  of  contracting. 

GuRNEY,  B.— Left  it  to  the  jury  to  say,  whether  the 
defendant  understood  that  he  was  agreeing  to  pay  the 
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whole  amount  claimed  by  the  plaintiff  at  the  end  of  five 
weeks,  or  only  the  undisputed  part  of  the  claim. 

Verdict  for  the  defendant. 
Talfourd^  Seijt.^  and  Carrington^  for  the  plaintiff. 
Maule,  and  Cooper,  for  the  defendant. 
[Auoroies — Eyre,  and  HoUier,"] 


BEFORE   LORD    CHIEF   JUSTICE   TINDAL. 

Rex  9.  Robert  Harris.  July  isM. 

JL  HE  indictmenti  which  was  for  a  common  law  misde-  An  indictment 

meanor,  charged  the  defendant  with  forging  and  uttering  agins?A.1rorwi 

the  following  letter :—  waauif,  on  which 

"  Chastleton,  May  10,  1833.  ^JllefhaVilnt- 

"  Sir, — I  do  hereby  authorize  you  to  discharge  Robert  ***  *  certificate, 

'                            J                        J                              o  upon  which  a 

Harris  from  your  county  gaol,  Oxford,  as  James  Mace  magistrate  com« 

and  John  Anker  are  become  sureties,  and  become  bound  county  gaoi  till 

in  a  bond  of  40/.  each,  for  his  appearance  at  the  next  ge-  J'^^elriltr^"'* 

neral  quarter  sessions,  Oxford,  before  me,  one  of  his  Ma-  oiherwisebe  dig- 
charged  by  due 

jesty*s  justices  of  the  peace  for  the  said  county  of  Ox-  course  of  law. 

ford.     I  am,  your's  respectfully,                  j  ^  j^^^^  t^T^L  in 

the  name  of  an* 

"  To  the  Governor  of  the  county  gaol,  Oxford."  «^her  magit^trate 

^   °  to  the  governor  of 

The  defendant  had  been  taken  into  custody  on  a  war-  th«  county  gaol, 

^  stating  that  A. 

rant  granted  by  Mr.  Cooke,  a  magistrate  of  the  county  of  had  found  sure- 
Oxford,  founded  on  the  certificate  of  the  clerk  of  the  peace  nziog  the  dis- 
of  that  county,  that  an  indictment  had  been  preferred  and  ^ffgiS\\i[tihe 
found  at  the  quarter  sessions  of  the  county,  for  an  assault  writing  and  ut- 
upon  Joseph  Wells.     The  warrant  of  Mr.  Cooke  recited  forged  letter  was 
that  the  defendant  had  refused  to  find  sureties  for  his  ap-  Iffeneen  ^ 
pearance  at  the  next  general  quarter  sessions,  and  to  find 
sureties  to  keep  the  peace  in  the  mean  time.     The  com- 
mitment was  '*  till  the  said  Robert  Harris  should  find  such 
sureties,  or  otherwise  be  discharged  by  due  course  of  law.** 
Under  this  warrant  the  defendant  was  detained  in  the 
county  gaol  of  Oxford ;  and  the  governor  of  the  gaol,  Mr. 
VOL.  VI.                                      K                                       N.  p. 


CASES  ON  THE 

Grant,  stated,  in  his  cross-examination,  that  he  was  in  the 
habit  of  receiving  such  letters  from  the  magistrates  in  the 
case  of  prisoners  committed  for  want  of  sureties,  and  that 
he  always  obeyed  them  after  carrying  the  prisoner  before 
another  magistrate,  who  took  the  prisoner's  own  recogni- 
zance. The  letter  in  question  was  so  clumsy  an  imitation 
of  Mr.  Jones's  handwriting,  that  Mr.  Grant  stated  that  he 
was  not  for  an  instant  deceived  by  it. 

Walesby,  for  the  defendant. — I  submit  that  an  attempt 
to  commit  a  misdemeanor  is  no  legal  offence;  an  attempt  to 
commit  a  felony,  no  doubt,  is  a  misdemeanor.  The  case 
of  R.  V.  Heath  (a),  and  the  cases  there  cited,  are  authori- 
ties on  this  point.  And  I  would  further  submit  that  a 
magistrate's  letter  to  the  governor  of  a  county  gaol  it 
not  a  writing  of  that  public  nature,  for  the  forgery  of 
which  an  indictment  at  common  law  is  sustainable  (&). 

The  defendant  was  found  guilty ;  but  the  Lord  Chief 
Justice  TiNDAL  entertaining  doubts  on  the  latter  point, 
his  Lordship  respited  judgment  until  the  next  assizes, 
that  the  opinion  of  the  Judges  might  be  obtained. 

Maclean^  for  the  prosecution. 

Walesby,  for  the  defendant. 

[AttornieB — Davenport,  and .] 


In  the  ensuing  Term  this  case  was  considered  by  the 

fifteen  Judges,  who  held  the  conviction  right. 

(a)  Run.  &  R.  C.  C.  184.  above  mentioned  being  **  authen- 

(h)  Sir  W.  Russell  says  (2  Gr.  tic  matters  of  a  public  nature,  as  a 

&  M.  349),  "There  seem  to  be  privy  seal,  a  license  of  the  Barons 

some  strong  opinions  in  the  books,  of  the  Exchequer  to  compound  a 

that  the  counterfeiting  of  any  writ-  debt,  or  a  certificate  of  holy  or- 

ings  of  an  inferior  nature  to  those  ders,"  and  also  deeds  and  wills, 

above  mentioned  is  not  forgery  See  the  case  of  Rex  v.  Coiner^ 

at  common  law."    The  writings  ante,  VoL  6,  p.  160. 
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WORCESTER  ASSIZES. 
cavil  Side.) 

BEFORE   MR.    BARON    GURNEY. 


Doe  on  the  Demise  of  Dully  v.  Allbutt.  y^/^  ^g^^^ 

Ejectment,     a  witness  called  for  the  lessor  of  the  ^^  witness  is 

plaintiff  was  objected  to^  as  he  had  made  himself  liable  to  the  ground  that 

pay  the  attorney  of  the  lessor  of  the  plaintiff.  hiiwSf  u^We  to 

The  attorney  executed  a  release,  discharging  the  wit-  pay  the  attorney, 

ness  from  **  all  fees,  costs,  and  charges."  by  the  attorney 

of  "all  fees, 
costs,  and 

B.  V.  Richards,  for  the  defendant.— That  is  insuffi-  *!"««•'"  ^  *f 

*  ^  ficient  to  render 

cient ;  it  ought  to  have  been  a  release  from  all  claims.  him  competent. 

GuRNEY,  B. — I  think  it  is  sufficient.  All  claims  must, 
under  such  circumstances  as  these,  be  made  up  of  "  fees, 
costs,  and  charges." 

The  witness  was  examined. 

Verdict  for  the  defendant. 

LudlaWf  Seijt.,  and  Godson,  for  the  lessor  of  the  plaintiff. 
22.  V.  Richards,  and  Whateley,  for  the  defendant. 
[Attomies— Gi^/on,  and  Pardoe,'] 
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CASES  ON  THE 
(Crown  Side.) 

BEFORE   LORD   CHIEF   JUSTICE   TINDAL. 


July  19M.  Rex  r.  John  Findon. 

lonyl^weThe  xJLORSE-STEALING.  The  prisoner  was  charged  with 
attw  *Oie  wi*°  stealing  two  mares,  the  property  of  John  Perkins,  on  the 
'jfor  the     night  of  Saturday,  the  9th  of  March,  1833,  at  Hanbury. 


priuoner  tUted     ,-^-  .  -  •       i_  •    /•  •  i  •  i  i 

that  they  respec-  ine  evidence  in  chief  against  the  pnsoner  was,  that  the 
at^vari^MpuTes  ^^^^  "^^^^  found  in  a  stable  of  his  father,  adjoining  the 
on  hi«  route       house  in  which  his  father  lived,  at  Henley-in-Arden,  in 

from  Glouces-      x»r         •  i    i  . 

terthire  to  War-  Warwickshire. 

dayt*betbi«land  ^^^  ^^®  defence,  several  witnesses  were  called,  who 
of  tlTe  felon '"^.  proved,  that,  on  the  7th  and  8th  of  March,  they  respectively 
ing  committed :  saw  the  prisoner  on  his  route  from  Gloucestershire  to  his 
counsel  for  the  father's  housc,  which  other  witnesses  proved  that  he 
mi^hriaiuwit.  reached  on  the  evening  of  the  9th,  on  which  night  he 
nett  In  reply,  to  glept  at  his  father's  house.     All  the  places  mentioned  by 

prove  that  the  , 

prisoner  had  said  the  witnesses  were  many  miles  from  the  place  at  which  the 

he  was  at  home  .   i 

on  those  days.     mRi^es  were  Stolen. 

F,  V.  Lee^  for  the  prosecution,  proposed  to  recall  a  con- 
stable as  a  witness  in  reply;  and  to  ask  him  what  the  pri- 
soner had  said  as  to  where  he  was  on  the  7th  and  8th  of 
March. 

Carringion,  for  the  prisoner. — Any  thing  that  the  prisoner 
said  ought  to  have  been  given  as  evidence  in  chief;  evi- 
dence in  reply  being  only  that  which  goes  to  answer  the 
case  on  the  part  of  the  defence,  without  at  all  confirming 
the  case  on  the  part  of  the  prosecution.  This  was  held  in 
the  case  of  Rex  v.  Hilditch  (a). 

F.   V,  Lee. — ^There  the  evidence  offered  in  reply  was 
(ff)  Ante,  Vol.  5,  p.  299. 
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evidence  to  shew  that  the  prisoner  was  near  the  place 
at  which  the  robbery  was  committed ;  but  what  I  propose 
to  prove  is,  that  the  prisoner,  when  taken  into  custody  on 
the  10th  of  March,  said  that  he  had  been  at  home  ever  since 
the  Wednesday  before.  Now,  that  could  be  no  confirma- 
tion of  my  original  case,  but  would  go  to  the  credit  of 
those  witnesses  for  the  defence,  who  have  spoken  to  the 
prisoner's  being  at  particular  places  on  the  7th  and  8th. 

TiNDAL,  C.  J.— I  think  the  evidence  is  receivable. 

The  question  was  put  to  the  witness,  but  he  could  not 

prove  the  fact  suggested. 

Verdict— Not  Guilty. 

JP.  V.  Lee,  for  the  prosecution. 
Carringion,  for  the  prisoner. 

[Attornies— Ro6e(oi»,  and  Noble,^ 


Rex 

V, 

Fin  DON. 


Rex  r.  The  Inhabitants  of  Upton-on-Sbvern.  j^  ^qm 

X  HE  indictment  stated,  in  the  first  count,  that  there  was  inan  indictment 
a  highway  leading  from  and  through  the  town  of  Upton-  ^'rofaWgih^ 
on-Severn  towards  the  parish  of  Great  Malvern,  and  that  '^^^  *^  ""•"  *** 
from  time  immemorial  there  had  been  certain  drains,  gut-  stated  that  the 
ters,  and  ditches,  in,  by,  and  through  which  the  water  off  the  district  which 
and  from  the  said  highway  was  accustomed  to  run  and  flow ;  !^^^^  ^stiSing 
that  a  portion  of  the  said  highway,  commencing  opposite  troad  tote  out 
a  house  occupied  by  H.  G.  S.  L.,  in  the  said  town  of  Up-  and  through"  a 
ton,  extended,  &c.,  and  that  the  said  drains,  &c.,  in,  by,  and  fhrterainua!' 
along  the  said  portion,  at  the  parish  of  Upton,  were  and 
yet  are  choaked  up,  &c.,  by  reason  whereof  large  quanti- 
ties of  foul  water  and  filth  have  accumulated  in  the  said 
drains,  &c.,  and  have  become  putrid,  &c.,  so  that  noxious 
vapours  arise  therefrom;  that  the  inhabitants  of  the  pa- 
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rish  of  Upton  ought  to  scour,  open,  and  cleanse  the  said 
ditches.  The  second  count  stated,  that  there  was  a  cer- 
tain other  highway  leading  from  and  through  the  town  of 
Upton  towards  the  parish  of  Great  Malvern,  commencing 
opposite  the  house  of  H.  G.  S.  L.,  in  the  said  town  of  Up- 
ton, and  extending,  &c.,  which  was  out  of  repair. 

Curwood,  for  the  defendants. — The  second  count  does 
not  itver  that  the  highway  is  in  any  parish. 

Lumley,  contrh. — That  objection  cannot  be  taken  after 
plea.  Lord  Tenterden  has  so  held. 

TiNDAL,  C.  J.— We  hear  it  now  to  save  time,  instead  of 
in  arrest  of  judgment. 

Curwood — The  prosecutors  have  used  the  term  "  town ;" 
now  town  may  extend  to  more  parishes  than  one.  Town 
and  parish  are  not  necessarily  the  same  thing. 

TiNDAL,  C.J. — The  question  is,  whether  "town,"  jorimtf 
faciei  denotes  "  parish."  They  are  not  necessarily  conter- 
minous. 

Curwood, — The  second  count  is  bad.  By  the  words, 
"  from  and  through,"  (2  Hawk.  P.  C.  703)  (a),  the  termini 
are  excluded ;  and  the  case  of  Rex  y»  Hartford  (b),  are  au- 
thorities on  this  point.  Besides,  the  parish  are  not  liable  to 
cleanse  the  ditches,  but  the  owners  of  the  adjoining  lands* 


(a)  Citing  the  case  of  Rex  ▼.  that  a  certain  part  of  the  same 

Gamblingay,  6  T.  R.  513,  in  which  highway,  utuate  in  B.,  is  in  decay, 
it  was  held  that  an  Indictment        (6)  Cowp.  Rep.  U I .  In  that  case 

agunst  the  parish  of  B.  for  not  Lord  Mansfield  says,  that,  in  a 

repairing  a  road  leading  '^from  presentment   of  a  lughway,  the 

A.  to  B."  is  exclusive  of  B.,  and  highway  "  must  be  alleged  to  lie 

therefore  bad;  and  that  it  was  not  in  the  parish,  otherwise  the  parish 

aided  by  a  subsequent  allegation  is  not  bound  to  repur.** 
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Justice,  contrh, — The  indictment  states  that  the  parish 
ought  to  repair. 

TiNDAL,  C.  J. — ^That  is  merely  the  liability  of  law  aris- 
ing from  the  fact  stated.  Every  precedent  states  that  the 
road  is  in  the  parish.  A  township  may  be  bound  to  re- 
pair by  custom  (a).  In  the  second  count  the  parish  is  not 
even  named,  which  is  mentioned  in  the  first  count.  I  do 
not  see  what  right  you  have  to  refer  to  the  'first  count. 
You  must  take  the  second  count  by  itself;  and  then  there 
is  the  statement,  '*  from  and  through**  Upton,  which  ex- 
cludes the  town;  and  then  it  states  a  certain  part  of 
the  highway  opposite  the  house  of  H.  G.  S.  L.,  &c.j  to 
be  out  of  repair.  It  does  not  appear  to  me  that  it  even 
states  the  part  out  of  repair  to  be  in  the  town  of  Upton. 
It  does  not  appear  distinctly  that  it  is  in  Upton ;  it  is 
merely  said  to  be  opposite  a  house  in  Upton.  It  may  be 
in  another  parish.  Does  the  common  law  require  the 
parish  to  cleanse  the  ditches  ? 

Justice^  and  Lumley. — The  ditches  and  drains  are  al- 
leged to  be  in  and  part  of  the  road. 

TiNDAL,  C.  J.— The  eflTect  of  that  is,  that  the  road  is 

out  of  repair.     That  is  what  is  contained  in  the  second 

count.     It  ought  to  be  stated  affirmatively  that  the  road  is 

within  that  district  which  is  bound  to  repair  it;  that  is  not 

done  here. 

Indictment  quashed. 

Justice,  and  Lumley,  for  the  prosecution. 

Curwooel,  and  Godson,  for  the  defendants. 

[Attoroies — Beale,  and  Clark  Sf  Sket/.'] 

(a)  In  the  case  of  Rex  v.  King-  called  an  extra-parochial  hamlet, 

fliore,  3  D.  &  R.  398,  it  was  laid  for  not  repairing  a  public  highway 

down  that  a  parish  is  liable,  as  of  within  the  same,  unless  some  spe* 

common  right,  to  repair  all  high-  cial  ground  of  liability  to  repair  is 

ways  therein  ;  but  that  an  indict-  alleged. 
ment  will  not  lie  against  a  district 


CASES  ON  THE 
WORCESTER  CITY  ASSIZE. 


_  ,   ^     .  Rex  v.  Smith  and  Others. 

Juljf  22nd 

A  police  offi-  Indictment  for  assaulting  Henry  Sharp,  a  consta- 

noise  in  a" public  ^le,  in  the  execution  of  his  office. 

o'ci^k"inThe  '*  appeared  that  the  defendant,  Smith,  kept  the  Cock 

night  entered  public  house,  at  Worcester,  and  that  on  the  7th  of  June, 

the  house,  the  ,  , 

door  being  open:  183S,  at  half-past  eleven  o'clock  at  night,  a  night  consta- 
wasnotatres-'  ^'^  heard  a  disturbance  in  the  house,  and  that  he  again 
heard  a  disturbance  at  half-past  one ;  and  that  Sharp,  who 
was  the  inspector  of  police  at  Worcester,  being  informed 
of  it,  went  to  the  public-house,  and  finding  the  door 
a-jar,  he  entered  the  house.  The  defendant,  Smith,  asked 
him  what  he  wanted;  and  he  said  he  was  inspector  of  po- 
lice, and  desired  the  defendant  to  shut  up  his  house,  which 
he  refused  to  do,  and  said  he  would  turn  Sharp  out  of  the 
house.    The  assault  was  then  committed. 

Justice,  for  the  defendants,  submitted  that  the  inspector 
of  police  was  not  justified  in  entering  the  house  of  the  de- 
fendant Smith. 

TiNDAL,  C.  J.,  (in  summing  up). — It  has  been  stated  by 
the  learned  counsel  for  the  defendants,  that  the  inspector 
of  police  was  not  justified  in  entering  the  house  of  the  de- 
fendant. Smith;  but  I  think  that  that  is  not  the  law;  and  I 
think  that  he  was  justified  under  the  circumstances,  and 
that  his  entering  the  house  was  no  trespass,  as  he  found 
the  door  open.  This  is  not  like  the  case  of  a  private 
house.     It  being  a  public-house  he  had  a  right  to  enter. 

Verdict— Guilty. 
Lee,  for  the  prosecution. 
Jusitcef  for  the  defendants. 

lAitormt^^Bedfordf  and  Parker.'] 
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1833. 
Rex  v.  William  John  Jones.  ^ 

July  22nd. 

x  ERJURY.  The  indictment  charged  (in  sub8tance)i  A  witoen  com- 
that,  at  the  general  quarter  sessions  holden  for  the  county  S*theWo?Muer 
of  Worcester,  Joseph  Boote  was  indicted  for  stealing  <»«w<y  quarter 

'  *^  °    sessions,  which 

fifteen  wooden  bobbins  and  a  quantity  of  worsted  yarn,  and  are  held  in  the 
John  Underwood  with  receiving  the  same ;  and  that,  on  worces'er)^ 
the  trial  of  that  indictment,  it  became  a  material  question,  ^^:^  l!^?*©/ 
whether  John  Underwood  was  standing  at  his  door  when  <Ae«7yofWor- 
Boote  left  his  (Underwood*s)  house?    That  the  defendant,  that  the  indict- 
on  the  trial  of  that  indictment  in  the  couniy  of  the  city  of  ^"ui^m^ght 
Worcester,  falsely  swore,  &c,  ^  preferred  in 

,  the  eounijf  of 

It  appeared,  that  the  trial  of  the  indictment  against  /Aecj/yofWor- 
Boote  and  Underwood  took  place  at  the  Worcestershire 
county  quarter  sessions,  which  are  held  in  the  Guildhall 
at  Worcester,  which  is  situate  in  the  county  of  the  city  of 
Worcester,  and  that  there  the  defendant  gave  his  evi- 
dence on  that  trial. 

fVhitmore,  for  the  defendant. — I  submit,  that,  as  this 
oath  was  taken  on  a  trial  at  the  quarter  sessions  for  the 
county  of  Worcester,  this  indictment  ought  to  have  been 
preferred  in  the  county,  and  not  as  it  is  in  the  county  of 
the  city.  Laying  a  perjury  committed  in  the  Booth-hall 
at  Gloucester  to  have  been  committed  in  the  county  of 
Gloucester,  was  held  to  be  proper  in  the  case  of  Rex  v. 
Gough(d)t  although  the  Booth-hall  of  Gloucester  is 
locally  situated  within  the  county  of  the  city  of  Glou- 
cester. 

F.  F»  Lee,  for  the  prosecution. — Although  that  was 
held  to  be  sufficient,  it  was  conceded,  in  that  case,  that  the 
indictment  might  have  been  preferred  in  the  county  of 
the  city. 

(o)  Dong.  760.  In  that  case,  been  preferred  either  in  the  conn- 
the  Judges  intimated  an  opinion  ty  of  Gloucester,  or  in  the  ewtUy 
that  the  indictment  might  have      o/Mf  ct/y  of  Gloucester. 
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TiNDALi  C.  J. — Have  yoii  any  authority  to  shew  that 
an  indictment. for  .peijury  is  not  good,  if  preferred  in  the 
place  where  the  oath  was  actually  taken? 

WAiimore. — Nothing  more  than  the  doubts  of  the 
Judges^  expressed  in  the  case  of  Rex  v.  Gough. 

TiNDALy  C.  J. — I  cannot  stop  the  case  upon  this  ob- 
jection. 

An  examined  copy  of  the  record  of  the  conviction  of 
Boote  and  Underwood  was  put  in;  and  the  evidence 
given  on  the  trial  of  that  indictment  was  proved  by  Sir 
Christopher  Sidney  Smith,  Bart.,  the  Chairman  of  the 
quarter  sessions,  who  refreshed  his  memory  from  his 
notes.  Two  witnesses  disproved  the  truth  of  that  evi- 
dence. 

Verdict— Guilty. 

The  defendant  was  sentenced  to  be  transported  for 
seven  years. 

F.  V.  Lee^  for  the  prosecution. 
Whiltnore,  for  the  defendant. 

[Attomies— iM^  ^  T.,  and  Wilson.} 
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STAFFORD  ASSIZES. 

(Civil  Side.) 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Dob  on  the  Demise  of  the  Earl  of  Lichfield  r. 
Ejectment  to  recover  a  cottage.— Some  accounts,  i"  ejectment, 

,,  _  _  nil  ri         •■••»«    evidence  that 

signed  by  a  deceased  agent  of  the  lessor  of  the  plaintin,  the  leasor  oftbe 
but  not  in  his  handwriting,  in  which  he  charged  himself  ed*renf  for*tiw 
with  the  receipt  of  certain  sums  as  rent  for  this  cottage,  pw^j^ms  from 
were  offered  in  evidence.  meriy  occupied 

them,  and  also 
from  the  parish 

R.  V.  Richards,  for  the  defendant.— I  submit,  that  these  ^JJ;  ^\^^' 
entries  ought  not  to  be  read,  as  they  are  not  in  the  agent^s  though  the  de- 

.  .  fendant  does  not 

handwriting.  claim  under 

either  A.  or  the 
parish  ofllcers. 

TiNDAL,  C.  J. — As  they  are  signed  by  the  agent,  it  is     ,^""^**  "8r«- 
exactly  the  same  as  if  they  were  in  his  handwriting.    He  ceosedagent, 
charges  himself  by  these  accounts,  and  admits  the  receipt  handwriting!^ 
of  each  item.  b«t  by  which. 

such  agent 
charges  himself 
are  receiTable  in 

The  entries  were  read.  evidence. 

It  appeared  that  the  defendant's  father  paid  rent  to 
the  lessor  of  the  plaintiff;  and  that,  after  the  death  of  the 
defendant's  father,  the  defendant  continued  to  live  with 
his  mother  in  the  cottage  till  her  death. 

It  was  proposed,  on  the  part  of  the  plaintiff,  to  prove 
payment  of  rent  to  the  lessor  of  the  plaintiff,  by  the 
mother  after  the  father's  death. 

R.  V.  Richards. — This  is  not  evidence  against  my 
client;   he  does  not  claim  title  through  his  mother. 
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T1NDAL9  C.  J. — It  is  the  receipt  of  rent  from  the  person 
in  possession.     It  is  a  fact. 

The  evidence  was  received. 

It  was  proposed  to  shew^  that  rent  was  paid  for  this 
cottage  to  the  lessor  of  the  plaintiff  by  the  parish  officers. 

R.  V.  Richards,  objected  to  this  evidence. 
T1NOAL4  C.  J. — It  is  a  fact.     I  cannot  exclude  it 

The  evidence  was  received. 

Verdict  for  the  plaintiff. 

Talfourd,  Serjt.^  and  W.  J.  Alexander,  for  the  plaintiff. 

R.  V.  Richards,  for  the  defendant 

[Attomica— FFAite  if  W.,  and  C,  FUtU.^ 


July  24M.  BOWEN  V.  BrAMIDOE. 

A.,  expecting  jLROVER  by  the  assignee,  under  a  deed  of  assignment 
exe^^tedlTdUd  executed  by  one  Peter  Adshead,  for  the  benefit  of  his  cre- 
•ssigning  all  hb  ditors,  acpainst  the  defendant,  an  execution  creditor  of 

property  to  tnii-  ° 

tees,  for  the  be-    A dshcad. 

creditors,  after  This  action  was  directed  to  be  brought  by  a  rule  of 
P'Jj^f  wilh  a     ^^^^^  obtained  under  the  Interpleader  Act,  (1  &  2  Will.  4, 

power  to  the         C.  58,  S.  6)  (fl). 

ute^ne  'to         '*  appeared  that  the  defendant,  being  a  creditor  of  Ads- 

pay  the  coits  of 

an  action  which  had  been  brought  by  J.  S.  against  A.  This  deed  was  executed  at  9  a.  m .  on  the 
S5th  of  February.  A  writ  of /./a.  was  delivered  to  a  sheriff's  officer  on  the  24th,  and  by  him  de- 
livered to  the  under-sheriff  at  10  a.  if.  on  the  25th : — Heid,  that  the  deed  was  good,  notwithstand- 
ing the  proYiso  to  retain,  and  that  the  goods  could  not  be  taken  under  the/L/a» 

(a)  Which  recites,  that/' Where-  under  the  authority  of  the  sud 

as  difficulties  sometimes  arise  in  Courts,  by  reason  of  claims  made 

the  execution  of  process  against  to  such  goods  and  chattels  by  as- 

goods  and  chattels,  issued  by  or  signees  of  bankrupts  and  other 
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heady  in  November,  183S,  sued  him  for  his  debt;  Adshead 
gave  a  cognovit  for  debt  and  costs^  payable  by  instal- 
ments; but,  default  being  made  in  payment,  judgment  was 
entered  up  in  the  month  of  February  following,  and  on 
the  2ifth  of  February  a  writ  oi  fieri  facias  was  given 
into  the  hands  of  a  sherifTs  officer,  who  caused  it  to 
be  delivered  at  the  under-sheriff's  office  between  half  past 
ten  and  eleven  in  the  forenoon  of  the  following  day,  the 
25th.  On  the  S5th,  at  half  past  nine  in  the  morning, 
Adshead,  having  been  for  some  time  in  insolvent  circum- 
stances, executed  an  assignment  by  deed  of  all  his  effects 
to  the  plaintiff,  (an  auctioneer  and  appraiser,  but  no  cre- 
ditor), for  the  benefit  of  all  his  creditors ;  under  which 
deed  possession  was  taken  immediately  after  its  execution. 
This  deed  contained  the  usual  trust  to  convert  the  effects 
into  money,  and  to  collect  the  debts,  and  out  of  the 
proceeds  to  pay  rent,  taxes,  and  rates  (if  any),  and  the 
usual  costs,  "  and  to  retain  and  pay  the  costs  of  defend- 
ing, and  (if  needful)  the  plaintiff's  costs  on  compromising 
or  compounding  a  certain  action  commenced  against  the 
said  Peter  Adshead  in  the  Court  of  Exchequer,  by  one 
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persons  not  bdng  the  parties 
igaiBSt  whom  such  process  has 
issued,  whereby  sheriffs  and  other 
officers  are  exposed  to  the  hazard 
and  expense  of  actions;  and  it  is 
reasonable  to  afford  relief  and  pro- 
tection in  such  cases  to  such  she- 
riffs and  other  officers ;"  and  en- 
act8» ''  That,  when  any  such  claim 
shall  be  made  to  any  goods 
or  chattels  taken  or  intended  to 
be  taken  in  execution  under  any 
such  process,  or  to  the  proceeds 
or  Talue  thereof,  it  shall  and  may 
be  lawful  to  and  for  the  court 
from  which  such  process  issued, 
upon  application  of  such  sheriff  or 
other  officer  made  before  or  after 


the  return  of  such  process,  and  as 
well  before  as  after  any  action 
brought  against  such  sheriff  or 
other  officer,  to  call  before  them, 
by  rule  of  Court,  as  well  the  party 
issuing  such  process  as  the  party 
making  such  claim,  and  thereupon 
to  exercise,  for  the  adjustment  of 
such  cUdms  and  the  relief  and  pro- 
tection of  the  sheriff  or  other  of- 
ficer, all  or  any  of  the  powers  and 
authorities  hereinbefore  contain- 
ed, and  make  such  rules  and  de- 
cisions as  shall  appear  to  be 
just,  according  to  the  circum- 
stances of  the  case;  and  the  costs 
of  all  such  proceedings  shall  be  in 
the  discretion  of  the  Court." 


CASES  ON  THE 

James  Aldred/*  and  then  to  divide  the  overplus  equally 
amongst  all  the  creditors  of  the  said  Peter  Adshead  exe- 
cuting the  assignment.  This  assignment  Adshead  was  de- 
sirous of  making,  and  he  had  consulted  his  attorney  on  the 
subject,  as  long  ago  as  the  July  preceding,  on  the  occa- 
sion of  his  being  arrested  by  another  creditor,  and  before 
he  had  been  served  with  the  writ  at  the  defendant's  suit. 
On  the  sheriff  levying  under  the  fieri  facias,  the  plaintiff 
gave  him  notice  of  the  assignment,  and  subsequently  paid 
the  amount  into  the  sheriff's  hands,  to  be  retained  by  him 
until  the  rights  of  the  parties  were  decided.  In  Easter 
Term  the  sheriff  obtained  a  rule  against  the  parties,  un- 
der the  Interpleader  Act,  on  the  hearing  of  which  the 
Court  directed  that  the  sheriff  should  pay  the  amount  of 
the  levy  into  Court,  and  the  present  action  be  brought; 
and  that  the  plaintiff  should  admit  the  seizure  of  the  goods 
under  a  vaUd  writ  of  Jleri  facias,  on  the  35th  of  February! 
and  that  the  defendant  should  admit  the  seizure  to  have 
been  made  by  him,  and  under  his  direction. 

Jervis,  for  the  plaintiff,  relied  on  the  case  of  Picisiock 
V.  Lyster  {a). 

Talfourd,  Serjt.,  for  the  defendant,  submitted  that  the  case 
of  Pickstoch  y.  Lyster  was  distinguishable  from  the  present, 
the  assignment,  in  the  present  case,  containing,  amongst 
others^  a  trust  not  necessarily  for  the  general  benefit  of 
the  creditors;  and  that  the  deUvery  of  the  writ  oi fieri  fa- 
cias to  the  sheriff's  officer,  on  the  24th  of  February,  (the 


(a)  3  M.  &Sei.  371.    In  that  derwluch  possession  was  imme- 

case,  a  person  named  Olover,  who  diately  taken  j  and  it  was  held,  that 

was  a  debtor  to  the  plaindif,  he\XL%  the  assiipiment  was  not  franda- 

suedby  theplaintiff,he,pcndingthe  lent  within  the  stat.  13  Eliz.  c.  6, 

suit,  and  before  execution,  bein{|r  althou|(h  it  was  found  by  the  jury 

insolvent,  executed  an  assij^nment  that  it  was  made  to  the  intent  to 

of  all  his  effects  to  trustees,  for  defeat  the  plaintiff  of  his  execu* 

the  benefit  of  all  his  creditors,  un-  tion. 


OXFORD  CIRCUIT.— 4  WILL.  IV. 

day  before  the  execution  of  the  assigninent)^  was  in  effect 
such  a  delivery  to  the  sheriff  as  would  bind  the  effects  of 
Adshead  within  the  meaning  of  the  29  Car.  2,  c.  3,  s. 
16(a). 

TiNDAL,  C.  J.,  said^  that  he  would  reserve  both  points, 
.but  did  not  think  there  was  any  thing  in  either;  and  di- 
rected the  jury  to  find  for  the  plaintiff,  if  they  were  satis- 
fied that  the  assignment  was  executed  and  possession  of 
the  effects  taken  before  the  fieri  facias  arrived  at  the  un- 
der-sheriff's office. 

Verdict  for  the  plaintiff,  with  liberty  for  the 
defendant  to  move  to  enter  a  nonsuit  (6). 

Jervis,  and  R.  F.  Richards,  for  the  plaintiff. 

Talfourd,  Serjt.,  and  Whateley,  for  the  defendant. 

[Attomietf— Airfie//»  and  SndtK] 
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(a)  By  which  it  isenacted,  "That 
lio  writ  of  ./im  faciat,  or  other 
writ  of  execution,  shall  bind  the 
property  of  the  goods  against  whom 
sach  writ  of  execution  is  sued 
forth,  but  from  the  time  thiat  Biicli 
writ  shall  be  deliTered  to  the  she- 
fi£^  under-sheriff,  or  coroners,  to 
be  executed;  and,  for  the  better 
manifestation  of  the  said  time,  the 


sheriff,  under-sheriff,  and  coroner, 
thdr  deputies  and  agento,  shall, 
upon  the  recdpt  of  any  such  writ, 
without  fee  for  doing  the  same, 
indorse  upon  the  back  thereof  the 
day  of  the  month  or  year  whereon 
he  or  they  received  the  same."  See 
Bac.  Abr.  tit.  Execution,  (I). 
(6)  No  motion  was  made. 
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Where  the  de- 
cUration  in  an 
inue  under  the 
Interpleader  Act 
•tates  that "  di- 
vers  goods  and 
chattels"  were 
aeiied  under  a 
jL/o.,  and  avers 
that "  the  said 
goods  and  chat- 
tels" were  the 
properly  ot  the 
plaintiff,  unless 
the  plaintiff 
proves  that  the 
whole  of  the 
goods  belong  to 
him,  the  defen- 
dant will  be  en- 
titled to  a  ver- 
dict; bat  semble, 
that,  if  part  of 
the  goods  be- 
longed to  the 
plaintiff,  the 
Judge  would  ask 
Ihe  jury  to  find 
specially. 

If  A.,  being 
in  custody  on 
A  charge  of  (e« 
lony,  convey 
all  his  property 
in  trust  for  his 
wife  for  life,  and 
then  in  trust  for 
his  son,  and  on 
die  next  day  A. 
be  convicted  of 
the  felony,  this 
conveyance  will 
be  void  as 
against  the 
crown. 


MoREwooD  r.  Wilkes  and  Others. 

JLSSUE  directed  by  the  Court  of  Exchequer^  under  the 
Interpleader  Act,  1  &  2  Will.  4,  c.  58,  s.  6  (at). 

The  declaration  stated,  that  '*  divers  goods  and  chattels'* 
had  been  seized  on  the  22d  day  of  May,  1833,  under  co- 
lour of  a  writ  of  fieri  facias,  issued  on  behalf  of  the  de- 
fendant, against  William  Morewood ;  and  that  in  a  dis- 
course which  was  had  between  the  plaintiff  and  defendants, 
a  question  arose  ''  whether  t/se  said  goods  and  chattels 
were  the  property,  and  goods  and  chattels,  of  the  said 
plaintiff  at  the  time  of  their  being  so  seized,*'  &c. ;  and 
the  plaintiff  averred  ''  that  the  said  goods  and  chatteh,  at 
the  time  of  their  being  so  seized  and  taken  as  afore- 
aid,  were  the  property,  and  goods  and  chattels  of  the 
said  plaintiff."  The  plea  stated  that  **  the  said  goods  and 
chattels,  at  the  time  of  their  being  so  seized  and  taken  as 
aforesaid,  were  not  the  property,  and  goods  and  chattels, 
of  the  said  plaintiff,  in  manner  and  form,"  &c. 

It  appeared,  that,  in  the  year  181 1,  William  Morewood, 
the  father  of  the  plaintiff,  being  charged  with  felony,  by  a 
conveyance  executed  by  him  on  the  13th  of  August,  1811, 
conveyed  his  goods  to  Thomas  Harrold,  in  trust  for  the 
wife  of  William  Morewood,  to  use  them  during  her  life ; 
and  after  her  death  to  sell  them,  and  pay  the  proceeds  to 
the  plaintiff.  William  Morewood  was  tried  and  convicted 
of  felony  on  the  1 4th  of  August,  and  sentenced  to  be 
transported  for  seven  years ;  but  after  serving  two  years  in 
the  hulks,  he  was  pardoned. 

The  subscribing  witness  to  the  deed  stated,  in  his  cross- 
examination,  that  the  object  of  the  deed  was  to  prevent  a 
forfeiture. 

It  further  appeared,  that,  after  the  conviction  of  William 
Morewood,  who  was  a  baker,  his  wife  and  the  plaintiff 


(a)  Ante,  p.  140»  n. 
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continued  to  carry  on  the  business  of  bakers ;  but  that, 
when  he  returned  from  the  hulks,  he  acted  in  the  baking 
business,  and  bills  for  bread  were  made  out  in  his  name. 
It  also  appeared  that  William  Morewood  had  brought  an 
action  of  trespass,  which  was  tried  at  the  Stafford  spring 
assizes,  1833,  and  in  which  a  verdict  had  passed  against 
him;  and,  a  writ  oi fieri  facias  having  been  sued  out  for 
the  costs  in  that  case,  the  goods  were  seized,  which  were 
the  subject  of  the  present  issue.  The  plaintiff  claimed 
them,  and  the  Court  thereupon  directed  that  the  present 
issue^should  betried— 


145 


1833. 


Maule,  for  the  defendants,  cited  the  case  of  Shaw  v. 
Bran  (a). 

TiNDAL,  C.  J.  (in  summing  up). — The  question  here  is, 
whether  aU  the  goods  seized  were  the  property  of  the 
plaintiff,  John  Morewood;  for,  if  they  were  not  all  his  pro- 
perty, you  ought  to  find  a  verdict  for  the  defendants,  as 
he  asserts  in  the  declaration  that  the  goods  seized  were 
his,  by  which  I  understand  that  he  asserts  the  whole  of 
them  to  be  his.     It  appears,  that,  in  August,  181 1,  his  fa- 


(a)  1  Suurk.  319.  In  that  case 
it  WW  held,  that  a  deed,  by  which 
a  felon  on  the  eve  of  his  trial  for  a 
capital  offence  assii^B  his  proper- 
ty to  another,  cannot  be  support- 
ed without  proof  of  consideration. 

In  the  case  of  Jones  v.  Ashurst^ 
Skin.  357,  the  plaintiff  was  the  son 
of  a  person  who  was  executed  for 
robbery;  and  the  plsdntiff's father, 
bdng  in  Newgate,  made  a  bill  of 
sale  of  his  goods;  and  it  was  held, 
that  though  a  sale  band  fide  and 
for  valuable  consideration  had 
been  good,  because  the  party  had 
a  property  in  the  goods  till  con- 

VOL.  VI, 


viction,  yet  such  a  conveyance  as 
this  cannot  be  intended  to  any 
other  purpose  than  to  prevent  a 
forfeiture. 

In  the  case  of  BuUocky.  Dodds^ 
2  B.  &  A.  258,  it  was  held, 
that,  by  attainder,  all  the  per- 
sonal property  and  rights  of  action 
in  respect  of  property  accruing  to 
the  party  attainted^  either  before 
or  after  attainder,  are  vested  in 
the  crown,  without  office  found ; 
and,  therefore,  attainder  may  be 
well  pleaded  in  bar  to  an  action  on 
a  bill  of  exchange,  indorsed  to 
the  plaintiff  after  his  attunder. 

L  N.  P. 
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1833.  ther  executed  an  assignment.  There  is  no  doubt  that 
that  deed  was  void  as  against  the  crown;  but  the  question 
which  I  shall  leave  to  you  is^  whether^  by  the  conduct  of 
the  parties,  the  deed  has  not  been  considered  as  waste 
paper;  and  you  will  say  whether,  after  the  return  of  the 
father,  it  was  not  the  intention  of  the  parties  that  the  goods 
should  be  his?  I  shall,  to  save  subsequent  inquiry,  and 
not  with  a  view  to  this  verdict,  ask  you  whether  you  think 
that  any  of  the  goods  were  the  property  of  the  plaintiff? 
Vou  will  first  determine  whether  the  goods  in  this  bouse 
were  the  property  of  the  plaintiff*;  and,  if  they  were  not, 
you  will  find  for  the  'defendants :  and  you  will  then  state 
whether  you  are  satisfied  that  any  part  of  them  belonged 
to  the  plaintiff. 

The  jury  found  a  verdict  for  the  defendants, 
and  stated  that  they  considered  that  none  of 
the  goods  belonged  to  the  plaintiff; 

Ludlow,  Serjt.,  and  Godson,  for  the  plaintiff. 
Maule,  and  R.  V.  Richards,  for  the  defendants. 

[Attomies — Thoma*,  and  Foiter]. 


Rex  r.  Mills. 

A  constable  said  JLiARCENY.  The  prisoner  was  indicted  for  stealing 
cba*r^™w"rhfe.  fifteen  bottles,  the  property  of  Samuel  Fortescue.  A 
lony— "ituof   constable,  whilst  he  had  the  prisoner  in  custody,  asked 

no  use  for  you  i  i 

to  deny  it,  for  him  whether  he  had  committed  the  felony,  which  he  de- 
andlo"  who  wui  nied.  He  then  said — "  It  is  of  no  use  for  you  to  deny  it, 
you'do'u*"— ^    ^^^  there  is  the  man  and  boy  who  will  swear  they  saw  you 

Held,  that  this      do  it." 
was  such  an  in- 
ducement as 
would  ezdodc  evidence  of  what  the  prisoner  said. 
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GuRNEY,  B. — That  is  an  inducement  to  say  something.  1833. 

What  the  prisoner  said,  therefore,  is  not  admissible.  ^^^ 


Verdict— Not  Guilty. 
M*MahoHi  for  the  prosecution. 
•  Talbot f  for  the  prisoner. 


V. 

MiLLB. 


Rex  9.  BuTTERis  and  Grove. 

JLiARCENY. — The  prisoners  were  both  indicted  for  lar-  a.  and  B.  w«re 
ceny  as  principals.  It  appeared  that  the  prisoner  Butteris  |jj„y*^ 'rind- 
(being  in  the  service  of  prosecutor)  was  sent  by  him  to  P«^    ^  *»»* 

-   ,.  ^  A    -n        »»      1.1  11.  11    1       i.      been  sent  by  hw 

deliver  some  fat  to  A.  i>.     Jtie  did  not  deliver  all  the  fat  master  to  deiWer 
to  A.  B.,  having  previously  given  part  of  it  to  Grove.  on^dliWeVed  * 

part,  and  the 
rest  was  stolen. 

Godson^  for  the  prisoners. — Grove  ought  to  have  been  and  found  in  the 

.  ,  .  possession  of  B.: 

charged  as  a  receiver.  ^Heid,  tbatit 

was  a  question 
for  the  Jury, 

GuRNEY,  B. — It  is  a  question  for  the  jury,  whether  he  whether  B.  was 

t         .        \.    1  .  T  .1       present  at  the 

was  present  at  the  tnne  of  the  separation.     It  was  in  the  dme  when  A. 
master's  possession  until  the  separation.  i^i^tioirstoien 

His  Lordship  left  it  to  the  jury  to  say,  whether  Grove  f^^h^^jf^iJe* 
was  present  when  the  separation  was  made,  or  received  ^Ui  both  were 

^\.     r  M.    A.  jx  "«**^y  charged 

the  &t  afterwards.  as  principals. 

The  jury  found  the  prisoner  Butteris  guilty, 
and  the  prisoner  Grove  not  guilty, 

Kempson,  for  the  prosecution. 
Godson,  for  the  prisoner. 


h2 


14S 


CASES  ON  THE 


1833. 


A  prisoner  be- 
fore the  magis- 
trate made  a 
statement, 
which  by  mis- 
take was  written 
in  the  informa- 
tion book,  and 
headed— "The 
information  and 
complaint  of  A. 
B.:"— ^eW,that 
it  was  not  re- 
ceivable, al- 
though the  mis- 
take could  have 
been  explained 
by  the  magis- 
trate's clerk. 


Rex  V,  Bentley. 

liARCENY.— The  prisoner,  when  before  the  com- 
mitting magistrate,  made  a  statement,  which  erroneously 
was  entered  by  the  clerk  in  the  information  book,  headed 
— "  The  information  and  complaint  of  R.  B.,"  &c.  The 
magistrate's  clerk  was  at  the  trial,  and  could  have  explain- 
ed the  mistake. 


GuRNEY^  B.,  rejected  the  statement. 


Verdict— Guilty. 


Kynnersley,  for  the  prosecution. 


A  count  charg- 
ing a  prisoner 
with  uttering  a 
forged  bili  with 
intent  to  defraud 
A.B.,  and  setting 
out  the  bill  and 
the  acceptance 
upon  it,  is  not 
supported  by 
proving  that  the 
prisoner  uttered 
the  bill,  and  that 
the  acceptance 
on  it  was  a  for- 
gery. 

A  count  stated 
that  the  pri- 
soner had  a  bill 
in  his  posses- 
sion, (which  was 
set  out)  with  a 
forged  accept- 
ance on  it  (which 
was  also  set  out) 
and  that  he, 
knowing  the  ac- 
ceptance to  be 
forged,  uttered 
the  hili  with  in- 
tent to  defhiud 
A.B.i'-HeU, 
poigood. 


Rex  r.  Horwell. 

Forgery.— The  second  md  fourth  counts  of  the  in- 
dictment were  as  follows — 

« 

Second  count. — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  Samuel 
Horwell,  afterwards  (to  wit),  on  the  day  and  year  first  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid, 
feloniously  did  offer,  utter,  dispose  of,  and  put  off  a  certain 
other  forged  bill  of  exchange  (then  and  there  knowing  the 
same  to  be  forged),  which  said  last-mentioned  forged  bill 
of  exchange  is  as  follows— 

^  Shetton,Marchl8t,1833. 


£10    0    0. 


o 


Two  months  after  date  ^  i^ll  pay  to   my  order    Ten 
Pounds  for  value  received  ^  f^.  0  as  advised. 


HiS 


To  Messrs.  Wood  &  Co. 
Manufacturers,  Shetton,  ^  ^ 
Staffordshire.  ^ 


William  Brown. 
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With  intent  to  defraud  the  said  John  Alcock,  Samuel  Al- 
cock,  and  Joseph  Alcock ;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  lord  the  King,  his  crown  and  dignity. 

Fourth  count. — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  Samuel 
Horwell,  on  the  day  and  year  first  aforesaid,  at  the  parish 
aforesaid^  in  the  county  aforesaid,  having  in  his  custody 
and  possession  a  certain  other  bill  of  exchange,  which  said 
last-mentioned  bill  of  exchange  is  as  follows — 

£10 : 0 : 0,  Shetton,  March  1st,  1833. 

Two  months  after  date  pay  to  my  order  Ten  Pounds 
for  value  received  as  advised. 

to  Messrs.  Wood  &  Co.  '^""""  ^'^^"^ 

Manufacturers,  Shetton, 
Staffordshire. 

With  a  certain  forged  acceptance  on  the  said  bill;  which 
said  last-mentioned  forged  acceptance  is  as  follows :  ^*  Ac« 
cepted  payable  at  Messrs.  Jones,  Loyd  &  Co.,  Bankers, 
London.  John  Wood  &  Co." — afterwards,  (to  wit),  on  the 
day  and  year  first  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  feloniously  did  ofier,  utter,  dispose  of, 
and  put  ofi^  (then  and  there  knowing  the  said  last-men- 
tioned acceptance  to  be  forged,)  the  said  last-mentioned 
bill  of  exchange,  with  intent  to  defraud  the  said  John  Al- 
cock, Samuel  Alcock,  and  Joseph  Alcock;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  lord  the  King,  his  crown  and  dig- 
nity. 

It  was  proved  that  the  acceptance  was  forged,  but  there 
was  no  evidence  to  shew  that  the  signature  of  the  drawer 
was  not  a  genuine  signature.  The  guilty  knowledge  of 
the  prisoner  was  also  proved. 
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Greaves,  for  the  prisoner. — I  submit  that  the  prisoner 
cannot  be  convicted  on  the  second  count,  because  the  ac- 
ceptance is  no  part  of  the  biU  within  the  stat.  1  Will.  4, 
c.  66.  The  statute  has  made  a  distinction  between  the 
bill  and  the  acceptance,  for  it  uses  both  terms.  If  proof 
of  forging  an  acceptance  will  support  a  count  for  forging  a 
bill,  the  word  "  acceptance'*  in  the  statute  is  wholly  nuga- 
tory. I  submit,  ako,  that  the  fourth  count  is  bad  for  not 
averring  expressly  that  the  prisoner  uttered  the  forged 
acceptance. 

Curwood,  for  the  prosecution. — On  the  first  point,  I 
submit,  that,  as  the  bill  was  uttered  with  the  forged  ac- 
ceptance on  it,  the  acceptance  must  be  taken  to  be  part  of 
the  bill.  And  if  there  be  a  forgery  of  any  material  part 
of  a  bill,  it  may  be  charged  as  a  forgery  of  the  entire  bill. 
With  respect  to  the  fourth  count,  it  is  alleged,  that  the 
prisoner  had  the  bill  with  the  forged  acceptance  on  it, 
and  that  he  afterwards  uttered  the  bill,  knowing  the  ac- 
ceptance to  have  been  forged.  If  be  uttered  the  bill  with 
the  forged  acceptance  on  it,  he  certainly  must  have  uttered 
the  acceptance. 

GuRNEY,  B.,  having  conferred  with  Tindal,  C.  J.,  re- 
served the  points  for  the  consideration  of  the  fifteen 
Judges. 

Verdict — GKiilty. 

Curwood,  for  the  prosecution. 
Greaves,  for  the  prisoner. 


The  objections  were  afterwards  considered  by  the  fif- 
teen Judges,  who  held  the  conviction  wrong. 
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Rex  v.  Stokes.  "•— n — ' 

Manslaughter.— The  prisonei"  was  charged  with  In  a  case  of 
killing  Jane  Hodgkisson.    After  the  jury  were  charged  ^^\he%?y 
wiA  the  indictment,  it  appeared  that  the  surgeon,  who  JJ^,^^J;]' 
had  examined  the  body  of  the  deceased^  was  absent*  that  the  turgeon 

who  examined 
the  body  was 

Greopes,  for  the  prisoner,  applied  to  have  the  trial  pSH^ner^s^coun- 

postponed.  sel  asked  that  the 

*        *  jury  should  be 

discharged  .* — 

Gurnet,  B.  (having  conferred  with  Tindal,  C.  J.) — If  pri«,ncr "iked  * 
the  prisoner's  counsel  pr^ys  that  the  jury  be  discharged,  ^^ouid  bl"dL- 
we  are  of  opinion  that  it  may  be  done.  charged,  the 

Judge  had  au- 
thority to  order 

Greaves. — I  pray  that  the  jury  be  discharged.  « to  be  done. 

GuRNEY,  B. — Let  the  jury  be  discharged. 

The  jury  were  discharged,  and  the  prisoner  ^ 
tried  next  day  and  convicted. 

C.  PAillips,  for  the  prosecution. 

GreateSf  for  the  prisoner. 

See  the  case  of  Rex  v.  Strtek^  ante,  Vol.  2,  p.  413. 


Rex  r.  Mary  Smith. 

JlXURDER. — The  indictment  charged  the  prisoner  with  The  deceased 
the  murder  of  a  "  certain  female  child,  whose  name  to  the  JllJIfiv/Jays  old. 
jurors  was  unknown."  i'  w««  «<>«  ««s- 

gested  that  it 

It  appeared  that  the  prisoner  was  a  single  woman.    She  had  been 

baptized,  but 
the  prisoner,  its 
mother,  had  said  that  she  should  like  to  have  the  child  named  "  Mary  Anne ;"  and,  on  two  occa- 
sioM  afterwards,  called  the  child  "  Mary  Anne,"  and,  on  another  occasion,  '*  Little  Mary."  The 
prisonei's  master,  who  was  the  father  of  the  child,  had  sUted  to  one  of  the  witnesses  for  the  prose- 
cotioathat  he  was  a  BaptisL  The  indictment  alleged  the  chil<l  to  be  "  a  certain  ftmale  child,  whose 
name  to  the  Jurors  was  unknown."  The  prisoner  was  convicted,  and  the  fifteen  Judges  held  the 
conviction  right. 
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was  delivered  of  a  female  child  on  the  Slst  of  June,  at  a 
lodging  which  she  had  provided  for  lying  in.  She  was 
attended  by  a  midwife^  and  no  secret  was  made  of  the 
transaction. 

On  the  morning  of  the  3rd  of  July,  when  the  child  was 
twelve  days  old«  she  left  her  lodging,  taking  the  child  with 
her,  saying  she  was  going  home  to  Mr.  Harrison's  (her 
master's),  and  she  drowned  the  child  by  throwing  it  into 
the  canal  that  evening. 

It  appeared  that  the  child  had  not  been  baptised;  but, 
for  the  purpose  of  grounding  an  objection  to  the  form  of 
the  indictment,  questions  were  put  by  the  prisoner's  coun- 
sel, in  cross-examination,  to  shew  that  the  child  had  ac- 
quired a  name  by  reputation. 

The  woman,  at  whose  house  the  prisoner  was  delivered, 
said  that  she  heard  the  prisoner  say,  during  her  confine- 
ment,  that  ^^  she  would  have  the  child  named  Mary  Anne; 
she  should  like  it  to  be  named  Mary  Anne."  The  mid- 
wife was  asked  if  the  prisoner  did  not  call  the  child  Mary 
Anne,  and  she  said — Yes;  and  she  said  also,  that  the  pri- 
soner called  the  child  Mary  Anne  when  she  saw  it  on  an- 
other day;  and  the  witness  also  said,  *'  she  caressed  the 
child,  and  called  it  little  Mary." 

A  woman,  who  had  been  a  few  weeks  in  the  service  of 
Mr.  Harrison,  (the  master  of  the  prisoner,  and  father  of 
the  child),  and  who  gave  evidence  against  the  prisoner, 
was  asked  in  cross-examination  as  to  the  sect  to  which 
Mr.  Harrison  belonged,  and  she  said  she  had  heard  him 
say  lie  was  a  Baptist 

Godson^  for  the  prisoner. — I  submit,  that,  on  this  evi- 
dence, the  prisoner  must  be  acquitted.  There  is  evidence 
that  this  child  was  called  Mary  Anne.  It  is  also  proved 
that  the  father  of  the  child  is  a  Baptist ;  and,  it  being  their 
custom  only  to  baptize  adults,  any  child  of  a  person  of 
that  religious  persuasion  would  have  a  name  without 
baptism  up  to  the  age  oT  thirteen  or   fourteen;   and. 
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therefore,  many  observations  which  would  apply  to  the 
children  of  members  of  the  Church  of  England  do  not 
apply  here;  and,  consequently,  in  childhood,  the  name 
given  by  parents  of  this  persuasion  is  the  name  by  which 
such  a  child  must  be  described  in  an  indictment.  If  the 
prisoner  was  acquitted  on  this  indictment,  she  could  not 
plead  autrefois  acquit  to  an  indictment  describing  the 
child  as  Mary  Anne,  because  she  could  not  prove  that  it 
was  as  well  known  by  the  unknown  name,  (if  I  may  so  say), 
as  by  the  name  of  Mary  Anne,  as  it  would  be  in  evidence, 
that,  whenever  there  was  occasion  to  speak  of  the  child  by 
any  name,  the  name  of  Mary  Anne  was  used  (a). 

JP.  V.  Lee^  on  the  same  side. — In  the  case  of  Rex  v. 
Clark  (b)i  it  was  held,  that,  in  an  indictment  for  the  mur- 
der of  a  bastard  child,  the  child  ought  not  to  be  described 
by  its  mother's  surname,  unless  it  had  gained  that  name  by 
reputation.  In  the  present  case,  this  child  had  acquired 
by  reputation  the  name  of  Mary  Anne ;  and  by  that  name 
it  ought  to  have  been  described.  However,  so  far  from 
describing  it  by  name,  this  indictment  does  not  even 
charge  that  it  was  the  child  of  the  prisoner.  I  submit, 
that,  as  it  had  acquired  a  name  by  reputation,  it  must  be 
described  by  that  name. 

Godson  referred  to  the  case  of  Rex  v.  Walker  (c). 

GuRNEY,  B.— I  think  that  this  is  a  point  well  worthy  of 
further  consideration. 

Verdict — Guilty.  No  sentence  was  passed, 
the  Learned  Baron  reserving  the  case  for  the 
consideration  of  the  fifteen  Judges. 

(fl)  S«c  the  eweoflUxY.  Sheen,  jurors  unknown."    The  prindpal 

ante.  Vol.  2,  p.  634.  felon  was  a  witness  before  the 

{h)  R.  &  R.  C.  C.  368.  larrand  jury.    Mr.  Justice Le Blanc 

(c)  3  Camp.  264.    Id  that  case  directed  an  acquittal,  as  the  in- 

an  indictment  against  an  acces.  dictment  was   wrong  in  stating 

sory  stated,  that  the  arceny  was  that  the  felony  was  committed  by 

committed  by  "  a  person  to  the  a  person  unknown. 


CAKES  .ON  THE 
Corbeii,  and  C.  Philiips,  for  the  prosecution. 

Godson,  and  JP.  F.  Lee,  for  the  prisoner. 


In  the  ensuing  Term  the  case  was  considered  by  the 
fifteen  Judges^  who  held  the  conviction  right. 


SHROPSHIRE  A3SIZE$. 
(Civil  side.  J 

BEFORE  MR.  BARON  OURNEY. 


Cocks  r.  Nash. 
i^pJSi^ilS?^''''    Assumpsit  on  a  promissory  note.    Plea— General 

note,  the  de-        issUC. 
fendant  wbbed 

to  give  in  evi-  The  defence  was,  that  there  had  been  a  composition  with 
udcm  deed  exe-  ihe  Creditors  of  the  defendant ;  and  on  the  part  of  the  de* 
mo^er  a^'the  f<sii<l<^^  Mr.  Hammond  was  called.  He  produced  a  deed 
plaintiff,  and  ai-  between  Mrs.  Nash,  the  mother  of  the  defendant,   of 

io  by  various  of 

the  defendant's  the  first  part;  Mr.  Hammond  and  the  plaintifiT,  of  the 
not  by'i^e  dc-  sccoud  part;  and  certain  creditors,  of  the  third  part.  By 
?t°^\n  dJ!*"^  this  deed  Mr.  Hammond  and  the  plaintiff  were  constitut- 
bands  of  a  tnis-  ed  trustees  for  the  payment  of  the  debts  of  the  defendant. 

tee  who  was 

wiuing  to  pro-  Mr.  Hammond  stated  that  he  held  the  deed  as  the  trus- 
pUbtiV^s^oo^^  ^^«  ^^^^  ^'^^^^  ^^^^  ^^I^  under  it;  that  he  was  ready  to 
S^M^^S^th"    P'^^"^®  **»  *"*^  ^*^  ^'®*  Nash's  authority  to  do  so. 

trustee  ought 

i^but^hati^  Ludlow,  Serjt.|  for  the  plaintiff. — ^The  defendant  is  no 
ir^°i^^dS£i^  P*^*y  ^^  *^®  ^®®^5  ^®  ^*®  ^^  "8^^  ^^  ^*^«  *®  ^®«d  pro- 

Hn  extract  which    duccd. 
had  been  fur- 
nished by  the 
tiostM,  and  wliich  he*  the  trustee,  proved  to  be  a  eorrect  extract. 
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Jerti9j  for  the  defendant. — Where  a  party  holds  a 
deed  m  which  others  as  well  as  hunself  are  uiterested,  he 
must  produce  the  deed,  if  required  by  any  party  interest- 
ed. This  was  held  in  the  case  of  Blaiey  t.  Porter  {a). 
If  a  party  be  inter€fsled,  it  is  immaterial  whether  he  be  a 
party  to  the  deed  or  not. 

GuRNBY,  B. — I  do  not  know  what  the  deed  is.  The 
defendant  is  no  party  to  the  deed — the  plaintiff  is;  the 
plaintiff  says,  my  interest  is  affected  by  the  production  of 
the  deed:  what  right  has  the  defendant  to  call  upon  him 
to  produce  the  deed?  The  plaintiff  says,  you  hold  the 
deed  for  me:  you  have  no  right  to  produce  it.  However, 
if  the  plaintiff  objects  to  its  production,  there  is  no  doubt 
you  are  entitled  to  give  secondary  evidence. 

An  extract  of  the  deed,  fiirnished  by  Mr.  Hammond  to 
the  defendant's  attorney,  the  correctness  of  which  was 
proved  by  Mr.  Hammond,  was  offered  in  evidence. 

Ludhw,  Serjt.,  and  Whaieley. — This  stands  in  the 
same  situation  as  the  deed.  The  dame  circumstances 
which  prevent  Mr.  Hammond  from  producing  the  deed, 
prevent  him  from  giving  an  extract  of  it.  The  plaintiff  is 
entitled  to  the  same  protection  against  a  copy  as  against 
the  deed.  Suppose  the  deed  had  been  given  by  Mr* 
Hammond  to  the  defendant's  attorney,  it  would  not  have 
been  allowed  to  be  read;  and,  on  the  same  ground,  a  copy 
given  by  Mr.  Hammond  cannot  be  read. 

GuRNEY,  B. — ^It  seems  to  me  that  the  position  of  the 
parties  is  just  the  same  as  if  Mr.  Hammond  had  permitted 
the  attorney  for  the  defendant  to  read  the  deed.    In  that 

ia)  lTbant.dd6.    In  that  case  ing  the  custody  of  it  to  produce  it 

it  was  held,  that«  if  only  one  part  for  inspection,   upon  an  action 

of  an  indenture  be  executed,  the  commenced  aginnst  himself  by 

Court  will  compel  the  party  hav.  the  other  party. 


CASES  ON  THE 

case  the  attorney  might  prove  the  contents  from  memory; 
so  here^  I  think,  he  may  produce  the  extract. 

The  extract  was  then  read. 

Verdict  for  the  plaintiff— -Damages  85/. 
Ludlow,  Serjt.,  and  Whatele^f  for  the  plaintiff. 
JerviSf  and  Talfourd,  Serjt.,  for  the  defendant. 
[Aiiormes^Anderson  if  Dawnes,  and  Kentif}. 


In  the  ensuing  Term,  Talfaurd,  Seijt.,  obtained  a  rule 
for  a  new  trials  which  was  afterwards  made  absolute,  for 
reducing  the  damages,  on  grounds  not  affecting  the  above 
points  of  law* 


(Crown  Side. J 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

Rex  r.  Jertis. 

In  an  indict-  xNDICTMENT  for  receiving  stolen  goods,  knowing 
."Sund4'%-    them  to  have  been  stolen. 

lonyofreceiting  The  ^r«/  count  charged  the  prisoner  with  having  re- 
allegation  that  ccived  the  goods,  knowing  them  to  have  been  stolen  by 
stoi^^  by  ?*  one  Joseph  Rudge.  The  second  count  charged  the  goods 
polled"  enon'Mt  *^  ^*^®  ^^^  Stolen  by  "  a  certain  evil-disposed  person." 

good,  without 

*Mi"*  rto  "mI *  ^^*  ^^^  ^®  prisoner. — ^I  submit  that  the  second  count 
felon,  or  aver-  is  bad.  It  ought  either  to  have  stated  the  name  of  the 
unknown.  *  "     principal,  or  else  to  have  stated  that  he  was  unknown. 

TiNDAL,  C.  J. — It  will  do.  The  offence  created  by  the 
act  of  parliament  is  not  the  receiving  stolen  goods  from 
any  particular  person,  but  receiving  them  knowing  them 
to  have  been  stolen.  The  question,  therefore,  will  be, 
whether  the  goods  are  stolen,  and  whether  the  prisoner 
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received  them  knowing  them  to  have  been  stolen.  Your 
objection  is  founded  on  the  too  particular  form  of  the  in- 
dictment. The  statute  makes  the  receiving  of  goods, 
knowing  them  to  have  been  stolen^  the  offence  (a). 


Corbet,  for  the  prosecution. 
Lee,  for  the  prisoner. 


Verdict— Guilty. 
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1833. 
Rex 

V. 

Jervib. 


(a)  By  the  stat.  7  &  8  Geo.  4, 
c.  29, 8.  54,  it  is  enacted,  <'That, 
if  any  person  shall  receive  any 
chattel,  money,  valuable  security, 
or  other  property  whatsoever,  the 
stealing  or  taking  whereof  shall 
amount  to  a  felony,  either  at  com- 
mon lawi  or  by  idrtue  of  this  act, 
such  person  knowing  the  same  to 
have  been  feloniously  stolen  or 
taken,  every  such  receiver  shall  be 
guilty  of  felony,  and  may  be  in- 
dicted and  convicted  either  as  an 
accessory  after  the  fact,  or  for  a 
substantive  felony,  and  in  the  lat- 
ter case,  whether  the  prindpal 
felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or 


shall  not  be  amenable  to  justice; 
and  every  such  receiver,  howsoever 
convicted,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be 
transported  beyond  the  seas  for 
any  term  not  exceeding  fourteen 
years  nor  less  than  seven  years,  or 
to  be  imprisoned  for  any  term  not 
exceeding  three  years,  and,  if  a 
male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if 
the  court  shall  so  tlunk  fit)  in  ad- 
dition to  such  imprisonment:  Pro- 
vided always,  that  no  person,  how- 
soever tried  for  receiring  as  afore- 
said, shall  be  liable  to  be  prose- 
cuted a  second  time  for  the  same 
offence." 


Rex  v.  George  Hayward.  ^     2nrf^ 

XHE  prisoner  was  indicted  for  the  wilful  murder  of  inaeaseofdeath 
John  Corser,  by  stabbing  him  in  the  belly  with  a  knife.      the  jury  ve  of 

opinion  that  the 
wound  wugiveo 
by  the  prisoner  while  tnuirting  under  a  provocation  so  recent  and  so  strong,  that  the  prisoner 
might  be  considered  as  not  being  at  the  moment  the  master  of  hit  own  understanding,  the  offence 
will  be  manslaughter;  but  if  there  had  been,  after  the  provocation,  sufBdent  time  for  the  blood  to 
cool,  and  for  reason  to  resume  its  seat  before  the  mortal  wound  was  given,  the  oAnice  will  amount  to 
murder;  and  if  the  prisoner  displayed  thought,  contrivance,  and  design,  in  the  mode  of  possessing 
himself  of  the  weajKm,  and  again  replacing  it  immediately  after  the  blow  was  struck,  such  exer- 
cise of  contrivance  and  design  denotes  rather  the  presence  of  judgment  and  reason  than  of  violent 
and  ungovernable  passion. 

Any  hope  of  recovery,  however  slight,  existing  in  the  mind  of  the  deceased,  at  the  time  of  his 
making  a  declaration,  will  render  it  inadmissible  as  a  declaration  in  articulo  mortis  j  but  where  a 
deceased  knew  that  he  mutt  die,  and  the  magistrate,  previous  to  his  declaration,  desired  him,  at 
a  dying  man,  to  tell  the  truth,  and  he  replied  that  he  would  i^Htld,  that  his  declarations  were 
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It  appeared  that*  the  deceased  and  the  prisoner  were 
both  labouring  men,  the  prisoner  occasionally  carryuig  on 
the  occupation  of  a  butcher.  On  the  eyening  of  the  18th 
of  July,  the  deceased  was  requested  by  his  mother  to  turn 
the  prisoner  out  of  her  house,  which  the  deceased,  after  a 
short  struggle  with  the  prisoner,  effected,  and  in  do- 
ing so  gave  him  one  kick.  On  the  latter  leaving 
the  house,  he  said  to  the  deceased,  ''  he  would  make 
him  remember  it,"  and  instantly  went  up  the  street 
to  his  own  lodging,  which  was  distant  from  two 
to  three  hundred  yards,  where  he  was  heard  to  pass 
through  his  bed-room,  which  was  on  the  ground-floor, 
and  also  through  an  adjoining  kitchen  into  a  pantry,  and 
thence  to  return  hastily  back  again  by  the  same  way  into 
the  street.  In  this  pantry  the  prisoner  had  a  sharp  but- 
cher's knife,  with  which  he  usually  ate,  and  which  was 
kept  on  a  shelf  with  his  meat.  He  had  also,  in  another 
part  of  the  pantry,  three  other  knives  of  a  similar  descrip- 
tion, which  he  used  in  his  business. 

It  was  prpved,,  that,  within  five  n;iinutes  after  the  pri- 
soner had  left  the  deceased,  the  latter  followed  him  up  the 
street  for  the  purpose  of  giving  him  back  his  hat,  which 
had  been  left  behind,  and  that  they  met  at  about  ten 
yards'  distance  from  the  prisoner's  lodging.  They  stopped 
for  a  short  time,  when  they  were  heard  talking  together, 
but  without  any  words  of  anger,  by  two  persons,  who 
passed  by  them,  the  deceased  desiring  the  prboner  not  to 
come  down  again  to  his  mother's  house  that  night,  and  the 
prisoner  insisting  that  he  would.  After  they  had  walked 
on  together  for  about  fifteen  yards  in  the  direction  of  the 
mother's  house,  the  deceased  gave  the  prisoner  his  hat, 
when  the  latter  exclaimed,  with  an  oath,  that  he  would 
have  his  rights,  and  instantly  stabbed  the  deceased  with 
a  knife,  or  some  sharp  instrument,  in  two  places,  giving 
him  a  slight  wound  in  the  shoulder,  and  a  mortal  wound 
in  the  belly.  As  soon  as  the  prisoner  had  stabbed  the  de- 
ceased the  second  time,  he  said  he  had  served  him  right. 
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and  instantly  ran  baclc  to  his  lodging,  and  was  heatd,  as 
before,  to  pass  hastily  through  his  bed-room  and  the  kit- 
chen to  the  pantry,  and  thence  back  to  his  bed'-room, 
where  he  undressed  himself,  and  went  to  bed.  Shortly 
afterwards  he  was  apprehended,  and  no  knife  or  other  in- 
strument was  found  upon  him;  but  the  several  knives 
were  found  the  next  morning  in  their  usual  places  in  the 
pantry. 

TiNDAL,  C.  J.,  told  the  jury,  that  if  they  were  satisfied 
that  the  death  of  the  deceased  had  been  occasioned  by  ^he 
prisoner  having  stabbed  him  with  a  knif^,  or  some  other 
sharp  instrument,  of  which  there  could  be.Httle  doubt,  the 
remaining  and-  principal  question  for  their  consideration 
would  be,  whether  the  mortal  wound  Was  given*  by  the 
prisoner  while  smarting  under  a  provocatioh  so  recent  and 
so  strong,  that  the  prisoner  might  not  be  considered  at  the 
moment  the  master  of  his  own  understanding;  in  which 
ease,  the  law,  in  compassion  to  human  -infirmity,  w6uld 
hold  the  offence  to  amount  to  manslaughteif  only:  or  whe- 
ther there  had  been  time  for  the  blood  to  cool,  and  for 
reason  to  resume  its  seat,  before  the  mortal  wound  was 
given;  in  which  case  the  crime  would  amount-  to  wilfiil 
murder.  That,  in  determining  this  question,  the  most  fa* 
vourable  circumstance  for  the  prisoner  waa  the  shortness 
of  time  which  elapsed  between  the  original  quarrel  and  the 
stabbing  by  the  prisoner;  but,  on  the  other  side,  the  jury 
must  recollect  that  the  weapoa  which  inffided  the  fatal 
wound  was  not  at  hand  when  the  quarrel  took  place,  but 
was  sought  for  by  the  prisoner  from  a  distant  place.  It 
would  be  for  them  to  say,  whether  the  prisoner  had  shewn 
thought,  contrivance,  and  design^  in  the  mode  of  possess- 
ing himself  of  this  weapon,  and  again  replacing  it  immedi- 
ately after  the  blow  was  struck;  for  the  exercise  of  con- 
trivance and  design  denoted  rather  the  presence  of  judg- 
ment and  reason,  than  of  violent  and  ungovernable  pas- 
sion. 

The  jury  found  the  prisoner  guilty  of  murder. 
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1833.  '^  ^^^  course  of  the  trial  a  question  arose  whether  the 

^  V  -^  declarations  of  the  deceased  were  admissible  in  evidence. 
^'^  As  to  which  the  facts  were — that^  after  the  surgeon  bad  ex- 
Hayvard.  amined  the  wound,  the  deceased  inquired  whether  he  was 
in  danger ;  to  which  the  surgeon  answered  that  he  was, 
and  the  only  chance  of  his  living  was  keeping  himself 
quite  quiet ;  upon  which  it  was  contended,  that  the  decla- 
rations made  by  the  deceased  were  not  made  at  a  time 
when  every  hope  in  this  world  was  gone,  and  when  the 
party  was  aware  that  he  must  inevitably  answer  soon  for 
the  truth  or  falsehood  of  his  statements;  but  that,  upon  the 
surgeon's  statement,  he  must  be  taken  to  have  had  some 
hope  of  recovery.  On  which  the  Lord  Chief  Justice  ob- 
served, that  any  hope  of  recovery,  however  slight,  exist- 
ing in  the  mind  of  the  deceased  at  the  time  of  the  decla- 
rations made,  would  undoubtedly  render  the  evidence  of 
such  declarations  inadmissible.  But,  upon  the  further  ex- 
amination of  the  surgeon,  it  appeared,  that  before  the  de- 
clarations were  made  on  the  following  evening,  the  deceased 
knew  that  he  must  die,  and  that  the  magistrate,  previous 
to  his  receiving  his  declarations,  desired  him  as  a  dying 
man  to  tell  the  truth ;  and  that  the  deceased  replied  that 
he  would*  Upon  this  further  evidence  the  declarations  of 
the  deceased  were  held  to  be  admissible,  and  were  laid 
before  the  jury. 

Corbet^  for  the  prosecution. 
Bather t  for  the  prisoner. 
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HEREFORD  ASSIZES. 
(Crown  Side.) 

BEFORE  MR.  BARON  OURNEY. 


Rex  v.  Celia  Lewis.  j^^  g^;^^ 

Indictment  on  the  stat.  9  Geo.  4,  c.31,  s.  ll(a),  ifA.  sendspoi- 

t»  1     •    -  •       M  •  f-if      1       1     T-v      •  rwii  •®'^  intending  it 

for  *'  administering     poison  to  Elizabeth  Davis.     There  for  B.  with  in- 

was  a  second  count  for  "  causing  it  to  be  taken."  ^!^l  i^come^  in- 

It  appeared^  that,  soon  after  the  prisoner  had  been  at  the  •^  th^  possession 

shop  of  Mrs.  Halford  buying  salt,  the  latter  found  a  par-  but  does  not  die', 

eel  containing  half  a  pound  of  moist  sugar,  and  an  ounce  dieted  for  a  capi- 

of  tea,  on  the  shop  counter.    This  parcel  was  directed  Jj[° g q*^4**"  8*\* 

"  To  be  left  at  Mrs.  Daws,  Fownhope."    This  parcel  was  ■•  h. 

sent  by  Mrs.  Halford  to  Mrs.  Elizabeth  Davis,  who  used  tons  (one  of 

some  of  the  sugar,  which  was  found  afterwards  to  contain  rri^^erT  were 

corrosive  sublimate.    This  caused  Mrs.  Davis  to  become  summoned  be- 

.  fore  the  commit- 

very  ill,  but  did  not  occasion  her  death.  ting  magistrate 

It  further  appeared,  that,  on  the  day  on  which  the  pri-  poUon?ngof  c. 
soner  was  committed,  she  and  several  others  were  sum-  JJ®  person  was 

then  specifically 

moned  before  the  Rev.  Charles  Bird,  and  examined  on  charged  with 
oath  touching  this  poisoning,  there  being  at  first  no  spe-  prisoner  wu 
cific  charge  against  any  person;  but,  on  the  conclusion  of  i^^ement^and 
the  examination,  the  prisoner  was  committed  for  trial  on  this  *<  *«  conclusion 

1  r»>i  •  .1  111  oftheexamina- 

charge.  The  prisoner  was  examined  on  oath,  and  her  tion  the  prisoner 
examination  taken  down,  and  in  it  she  referred  to  a  letter  ^r'triai:^i?«^, 
produced  by  her  before  Mr.  Bird.  ^»»*^  ^»*  «»'«- 

*■  "  ment  was  not 

receivable  in  evi- 

GreaveSf  for  the  prosecution,  proposed  to  examine  Mr.  dence  against 
Bird  as  to  what  the  prisoner  said  touching  this  letter. 

GuRNEY,  B. — That  cannot  be  done«  as  it  is  referred  to 
in  the  examination. 

(fl)  Set  forth,  ante,  Vol.  4,  p.  372,  n. 
VOL.  VI.  M 
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Greaves  then  proposed  to  put  in  the  examination  itself, 
and  cited  the  case  of  Rex  v.  Tubby  {d)^ 

GuRNEY,  B. — This  case  is  quite  distinguishable  from 
the  case  you  have  cited.  Under  the  circumstances  of  that 
case  I  should  have  been  disposed  to  agree  with  my  Bro- 
ther Vaughan.  I  remember  in  the  case  of  Rex  v.  Walker^ 
tried  in  the  year  1806,  which  was  a  case  of  forging  a  will, 
I  gave  in  evidence  an  affidavit  made  by  one  of  the  prison- 
ers in  the  suit  in  Doctors*  Commons,  and  the  prisoner 
was  convicted  and  executed  (&).  But  this  being  a  depo- 
sition made  by  the  prisoner  at  the  same  time  as  all  the 
other  depositions  on  which  she  was  committed,  and  on  the 
very  same  day  on  which  she  was  committed,  I  think  it  is 
not  receivable.  I  do  not  think  this  examination  was  per- 
fectly voluntary. 

Greaves  proposed  to  give  evidence  of  what  the  prisoner 
said^  which  was  not  taken  down ;  and  cited  the  case  of 
Rex  V.  Harris  (c). 

Gurnet,  B. — It  is  very  dangerous  to  admit  such  evi- 
dence, and  I  think  that  it  oiight  not  to  be  done  in  this 
case. 

Greaves. — ^As  the  examination  is  not  admissible,  I  sub- 
mit that  I  am  entitled  to  give  parol  evidence  of  its  con- 

(a)  Ante,  Vol.  5,  p.  630.  that  case  the  prisoner  was  taken 

(b)  That  case  was  tried  before  before  the  magistrate,  charged 
Lord  Ellenborough,  G.  J.,  at  the  with  stealing  an  ewe  of  the  pro- 
Old  Bailey  April  Sessions,  1806.  secutor,  and  a  sheep  of  a  person 
It  was  an  indictment  for  forging  named  Pennell.  The  prisoner 
the  will  of  M^jor  Hockings.  The  made  a  statement  as  to  both.  The 
counsel  for  the  prosecution  were  magistrate  took  down  what  the  pri- 
Mr.Gumey,  Mr.  BoUand,  and  Mr.  soner  sud  about  Pennell*s  sheep, 
Arabin.  The  counsel  for  the  de-  but  not  what  he  said  about  the  pro- 
fence,  Mr.  GfUTOw,  Mr.  Knapp,  secutor's  ewe: — Htid,  that  parol 
Mr.  Gleed,  and  Mr.  Alley.  evidence  ofwhat  the  prisoner  said  as 

(c)  R.  &  M.  G.  C.  R.  338.    In  to  stealing  the  ewe  was  admissible. 
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tents.  In  the  case  of  Rex  v.  Reed  {a),  it  was  held,  that  if 
an  examination  of  a  prisoner,  taken  in  writing,  is  inadmis- 
aiblei  by  reason  of  irregularity  in  the  mode  of  taking  it, 
parol  evidence  of  what  the  prisoner  said  may  be  received. 

GuRNEY,  B.^I  do  not  think  that  I  ought  to  receive  the 
evidence. 

The  evidence  was  rejected. 

GuRNBY,  B.  (in  summing  up). — The  question  is,  whe- 
ther the  prisoner  laid  this  pcMson  on  the  shop  counter  in- 
tending to  kin  some  one.  If  it  was  intended  for  Mrs. 
Daws,  and  finds  its  way  to  Mrs,  Davis,  and  she  take  it, 
the  crime  is  as  rafuch  within  this  act  of  Parliament  as  if  it 
bad  been  intended  for  Mrs.  Davis.  If  a  person  sends 
pmson  with  intent  to  kill  one  person,  and  another  person 
takes  that  poison,  it  is  just  the  same  as  if  it  had  been  in- 
tended for  such  other  person  (i). 

Verdict— Not  Guilty. 
Greaves,  and  Guppy,  for  the  prosecution. 
C.  Phillips,  for  the  prisoner. 

[Attomies — Underwood,  and  Woodhouse,'} 

(a)  1  M.  &  M.  403.    In  the  re-  law,  to.  kill  one  who  is  in  truth  ac- 

porc,  no  mention  is  made  of  what  tually  killed  by  another,  or  by  him- 

the  irregularity  was.    The  case  self,  as  where  one  lays  poison  with 

was  a  case  of  murder,  tried  before  an  intent  to  kill  one  man,  which  is 

Tiadd,  C.  J.,  at  Bridgewater,  and  afterwards  accidentally  taken  by 

the  report  states  that  the  prkoner  another,wbodie8thereof.''  1  Curw. 

was  executed.  Hawk*  92.  See  also  the  case  of 

(6)  "In  some  cases  a  man  shall  Rex  v.  Harky,  ante,  Vol.4,  p.  369. 
be  smd,  in  the  judgment  of  the 
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MONMOUTH  ASSIZES. 

{Crown  Side.) 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Rex  v.  Edmunds^ 

A.  gave  a  mortal   _  _ 

S^ter!wh*o!Sk  Murder.— The  prisoner  was  charged  with  the  mur- 
out  a  summona    der  of  Wiljiam  Rosser,  by  striking  him  with  a  mill  peck. 
assault.    The         It  appeared  that  the  deceased  was  a  miller^  and  that  on 
was^hea°r/ul!der  ^^®  night  on  which  the  blow  was  given,  the  prisoner,  who 
this  summons      ^^s  in  his  service,  had  had  a  quarrel  with  him,  and  that 

before  Mr.  D.  i  i   - 

and  another  ma-  a  few  days  afterwards  the  deceased  made  a  complaint 
sum'marii^  con-  before  the  Rcv.  J.  Davis,  and  the  prisoner  was  in  conse- 
amuit^  Wha*  4"®'^^®  brought  before  two  magistrates  on  a  charge  of  as- 
was  said  by  the  sault,  on  which  the  prisoner  was  convicted  and  fined. 
the  magistrates  The  Rcv.  J.  Davis,  One  of  the  magistrates,  was  called. 
down  hi  wriring.  ^^  stated,  that,  on  the  examination  of  the  charge  of  as- 
K died:— Held,  sault,  the  deceased  made  a  statement,  and  the  prisoner 

that,  on  the  trial  '  -».t  '  i  i.   i 

of  A.  for  the  made  a  statement  m  answer  to  it.  Neither  of  these  state- 
Mr.' a  might  mentswas  reduced  into  writing,  as  the  case  was  one  of 
whIt*B  Midln^^  summary  conviction. 

the  presence  of 

ing  before  the  C.  TVatsoff,  for  the  prosccution,  proposed  to  ask  Mr. 
S^hluL  sakf  Davis  what  the  deceased  and  the  prisoner  said  on  this 
In  answer  to  it.    examination. 

C  Phillips^  for  the  prisoner,  objected  to  this  evidence, 
and  cited  the  case  of  Rex  v.  Jacobs  (a). 

TiNDAL,  C.  J. — This  being  a  summary  conviction,  is 

(a)  1  Leach,  309.  In  that  case  examination  of  prisoners  taken  be- 
the  prisoners  were  charged  with  fore  the  magistrate,  as  it  must  be 
robbery,  and  it  was  held  that  parol  intended  that  it  was  put  into  writ- 
evidence  could  not  be  given  of  the  ing  as  the  law  requires. 
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not  a  case  in  which  magistrates  are  required  to  take  down 
the  evidence  in  writing.  If  this  was  a  case  where  the  ma- 
gistrates had  not  pursued  their  authority,  it  would  be  dif- 
ferent. 

C.  Phillips.— hy  the  stat.  9  Geo.  4,  c,  81,  ss.27  &  28  (a), 
the  proceedings  before  the  magistrate  on  a  summary  con- 
viction for  an  assault  are  made  evidence,  and  the  adjudi- 
cation is  final  in  a  civil  action. 

TiNDAL,  C.  J.— That  is  a  certificate. 

C  Watson. — The  act  which  gives  the  magistrates  power 
to  determine  summarily  does  not  require  that  the  evidence 
should  be  taken  down  in  writing,  and  the  charge  then 
made  was  not  that  which  the  prisoner  has  now  to  answer. 
I  submit  that  I  have  a  right  to  go  into  evidence  of  what 
the  deceased  said,  and  of  what  the  prisoner  said  in  answer. 

TiNDAL,  C.  J. — It  appears  to  me,  that,  looking  at  the 
case  cited  and  at  the  stat.  7  Geo.  4,  c.  64 '(6),  and  9  Geo.  4, 
c.  31,  the  evidence  is  admissible.  On  examinations  under 
the  stat«  7  Geo.  4,  c.  64,  the  magistrate  is  required  to  take 
the  depositions  on  oath,  and  to  reduce  them  into  writing, 
so  that  they  may  be  used  on  the  trial  if  witnesses 'die. 
There  the  deposition  itself  is  evidence  in  case  of  the  death 
of  the  deponent,  or  a  permanent  inability  in  him  to  attend 
the  trial.  In  the  case  cited,  the  deposition  was  not  taken 
in  writing,  and  the  magistrate  had  not  pursued  his  autho- 
rity, that  being  a  charge  of  felony.  The  present  case  is 
quite  different.  I  shall,  however,  not  hold,]  that  what  the 
deceased  said  is  evidence,  as  proving  the  facts  he  stated, 
as  it  would  be  if  it  were  a  deposition  taken  under  the  stat. 
7  Geo.  4,  c.  64,  but  only  evidence,  as  producing  an  answer 
from  the  prisoner,  like  any  other  conversation ;  and  I  do 

(fl)  Set  forth  Carr.  Supp.  339.  {h)  Set  forth  Carr.  Supp.  11. 
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not  think  it  is  the  less  evidence  because  it  is  on  oath.    I 
shall  therefore  admit  it  as  a  conversation* 

Mr.  Davis  gave  evidence  of  what  was  said  by  the  de- 
ceased on  the  examination^  and  also  what  was  said  by  the 
prisoner  in  answer. 

Verdict— Guilty  of  manslaughter. 

C.  JVatson,  for  the  prosecution. 
C  Phillips f  for  the  prisoner. 


GLOUCESTER  ASSIZES. 

(Civil  Side.) 

BEFORE  LORD  CHIEF  JUSTICE  TtNDAL. 

Harper  v.  Taswell^  Esq. 

If  goods  be  dis-  Case  on  the  stat  2  W.  &  M.  c.  5,  for  selling  goods  dis- 

the  Undiord^°  trained  for  rent  within  five  days. 

whJie'dliyM!..  '*  appeared  that  the  distress  was  taken  on  Friday  the 

five  times  24  IstofMarchj  1833|  at  twoo*clock»  and  the  goods  were 

sells,  and  if  he  sold  on  Wednesday,  the  6th  of  March,  at  about  eleven 

UoUe'toaii^c'-  o*clock.    There  were  other  irregularities  in  the  distress. 

tton.    Thus, 
where  a  distress 

was  made  on  TiNDAL,  C.  J.  (in  summing  Up).— Thift  action  is  brought 

Fridayat2p.lf.,   ^,.'  n  ,.,  .- 

and  the  sale  was  for  the  uiinngement  of  a  statute  passed  m  the  reign  of 

WedneMiaTat'  William  the  Third.    Before  that  time  the  landlord  had  no 

was^ilewto^br^*  right  to  scU  goods  for  rent  in  arrear,  but  the  statute  re- 

wrongfuL  quires  that  he  shall  wait  five  whole  days  before  he  sells ;  the 

object  of  that  is,  that  the  tenant  may  have  the  five  days 

in  order  to  replevy  the  goods.    It  has  been  decided,  as 

indeed  the  words  of  the  statute  shew,  that  he  must  wait 
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five  whole  days;  that  is,  five  times  twenty-four  hours. 
Here,  the  distress  was  taken  at  two  o'clock  on  Friday  the 
Ist  of  March;  and,  if  we  reckon  five  days,  it  brings  us  to 
Wednesday  the  6th.  But  the  goods  were  sold  before  two 
o'clock  on  that  day,  therefore  the  plaintiff  had  not  the  five 
days  which  the  law  intended.  On  that  ground  you  ought 
to  give  a  verdict  for  the  plaintiff.  It  is  not  likely  that  he 
would  have  replevied,  still  it  is  a  breach  of  the  law;  but 
as  it  is  so  slight  you  will  probably  give  merely  nominal 
damages* 

Verdict  for  the  plaintiff— Damages  16/. 

Talfourd,  Serjt.,  and  R.  V.  Richards^  for  the  plaintiff. 
Ludlow f  Serjt.,  and  W.  J.  Alexander ,  for  the  defendants. 

[Attoroies — Wmterhothamf  and  Crouman,'] 
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Davis  r.  N£ST  and  Others* 

Trespass.— The^r*^  count  of  the  declaration  stated,  l^i^t^^e- 

that  the  defendants  broke  and  entered  the  plaintiff^'s  house,  fendants  for 

situate  in  the  parish  of  Bisley,  and  took  away  his  goods,  house  of  A.  and 

to  wit,  10001bs.of  wool,  1000  lbs.  of  abb,  10001bs.of  warp,  {^"jf^l'thT*" 

1000  yards  of  flannel,  20  handkerchiefs,  two  hives,  &c.  defendant,  may, 

•^  under  the  gene- 

The  second  count  was  for  taking  away  *'  other  goods  and  rai  iuue,  shew 

that  the  yarn 
was  afterwards 
condemned  under  the  stat  17  Geo.  3,  c  56,  in  order  to  make  out  that  A.  eould  have  no  property 
in  it    But  the  condemnation  of  the  yam,  unless  the  parties  had  a  search  warrant,  will  not  justify 
the  entering  of  a  house. 

If  yam  of  a  description  liable  to  be  condemned  were  found  in  the  house  of  the  plaintiff,  magis- 
trates have  Jurisdiction  to  condemn  it  under  the  statute,  and  to  convict  the  plaintiff,  although  the 
yarn  was  not  found  on  the  execution  of  a  search  warrant  previously  granted;  and,  in  an  action  by 
the  plaintiff  for  uking  it,  the  conviction  is  evidence  for  the  defence,  although  it  is  founded  on  the 
evidence  of  one  of  the  defendants. 

The  general  rale  is,  that  where  a  conviction  adapts  the  state  of  facts  to  the  words  of  the  statute, 
that  is  suflident;  therefore,  where  a  conviction  on  this  statute  stated  that  A.  B.  was  convicted  be- 
fore the  magistrates  upon  the  oath  of  T.  J.,  a  credible  witness,  of  having  in  lUs  possession,  in  his 
dwelling-house,  certain  materials  used  in  the  woollen  manufacture,  suspected  to  be  embessled 
and  purloined,  to  wit,  &c.,  he  not  producing  the  party  from  whom  he[^bo«ight  the  same,  or  giving 
a  satisfactory  account,  and  then  gmng  on  to  adjudicate,  is  good. 
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1833.  chattels**  "  of  the  like  number/'  &c.,  as  the  goods  m  the 
first  count.  Pleas — First,  Not  guilty.  Second,  as  to  the 
breaking  and  entering  in  the  first  count  mentioned^  leave 
and  licence.     Replication — De  infurid  (a). 

It  appeared  from  the  evidence  of  a  witness  naned 
Hunt,  called  on  the  part  of  the  plaintiff,  that  the  defendants 
(who,  as  it  afterwards  appeared,  were  in  search  of  persons 
who  were  suspected  of  having  robbed  the  house  of  Mr. 
Hancox)  (b)  went  to  the  house  of  the  plaintiff,  who  was 
a  clothier,  keeping  four  looms,  and,  having  entered  the 
house,  brought  out  a  quantity  of  abb  yam  in  a  pack  sheet, 
some  more  in  a  bee-hive,  and  two  rolls  of  flannel,  containing 
about  25  or  26  yards  in  each.  In  his  cross-examination 
this  witness  stated,  that  the  plaintiff  informed  him  that  the 
flannel  had  been  subsequently  returned  to  him;  and  that 
he  had  been  summoned  before  the  magistrates  and  fined 
20/.  for  having  the  abb  yarn  in  his  possession. 

Jervisy  for  the  defendants,  opened,  that  he  should  prove 
that  the  defendants  had  entered  the  house  by  the  permis- 
sion of  the  plaintiff;  and  that  the  abb  yam,  being  taken  be- 
fore the  magistrates,  was  condemned  under  the  stat  17 
Geo.  3,  c.  56  (c),  and  the  plaintiff,  therefore,  could  bring 
no  action  against  the  defendants  for  having  taken  it. 

On  the  part  of  the  defendants,  it  was  proved,  that  they 
went  in  search  of  the  persons  who  had  committed  the  of- 
fence at  Mr.  Hancox's,  and  that  about  seven  o'clock  on 
the  morning  of  Sunday,  the  3rd  of  November,  they  went 
to  the  house  of  the  plaintiff  and  demanded  admittance, 

(a)  In  addition  to  this  replicft-  Vol.  5,  p.  596. 

tion,  the  plaintiff  new  assigned  ex-  {h)  See  the  case  of  Rex  v.  Btr- 

cess;   but  the  defendant  having  rtmon,  ante,  Vol.6,  p. 601. 

demurred  to  it,  the  plaintiff  struck  (c)  Set  forth  in  Chitty's  ed.  of 

out  the  new  assignment.    See  the  Bum's  Justice,  Vol.  6,  p.  388— 

case  of  Thomaa  v.  Manh,  ante,  390. 
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when  the  door  was  opened  from  within;  that  they  then 
entered,  and  finding  the  abb  yarn  and  other  articles  of 
woollen  manufacture,  they  took  them  away  as  before  men- 
tioned. 

JerviSf  for  the  defendants,  proposed  to  put  in  the  con- 
viction of  the  plaintiff  for  having  these  woollen  articles  in 
his  possession. 

LuiUoto,  Serjt.,  for  the  plaintiff. — There  is  no  justifica- 
tion pleaded  to  the  second  count;  and  I  submit  that  this 
conviction  is  not  admissible  in  evidence  under  the  general 
issue. 

TiNDAL,  C.  J. — This  is  an  action  for  damages,  in  taking 
these  woollen  goods.  The  defendants  may  certainly  shew 
that  they  were  condemned  in  a  regular  way,  to  shew  that 
the  plaintiff  could  have  no  property  in  them. 

Liudlouf,  Serjt. — This  conviction  cannot  be  good,  as  the 
property  was  not  found  in  the  plaintiff's  house  upon  a 
search  under  the  authority  of  a  search  warrant.  By  the  stat. 
17  Geo.  3,  c.  56,  s.  10,  magistrates  have  a  power  of  issuing 
a  search  warrant  to  search  suspected  places ;  and  if,  on  that 
search,  purloined  or  embezzled  materials  are  found,  the 
party,  if  he  does  not  give  a  satisfactory  account,  may  be 
punished;  and,  by  sect.  11,  constables  are  empowered  to 
apprehend  persons  carrying  or  conveying  such  materials 
between  sunset  and  sunrise;  and  such  persons  may 
be  punished  if  they  do  not  give  a  satisfactory  account. 
The  14th  section  also  speaks  of  "  such"  misdemeanors, 
which  are  either  where  the  goods  are  found  on  a  search 
warrant,  or  stopped  in  the  night. 

CrippSf  on  the  same  side. — The  words  of  the  14th  sec- 
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tion  tally  exactly  with  those  of  the  lOtb.  If  the  defen- 
dants had  pleaded  a  justification  under  this  act,  they  must 
have  averred,  and  must  have  proved  a  search  made  under 
a  warrant,  according  to  the  provbions  of  this  act. 

TiMDAL,  €•  J. — ^The  entry  into  the  house  cannot 
be  justified,  as  there  was  no  search  warrant  granted 
under  the  act  of  Parliament;  but  the  defendants  put 
their  case  on  another  ground^  as  they  contend  that  the 
plaintiff  cannot  recover  damages  for  the  taking  of  their 
goodsi  as  he  could  have  no  property  in  them.  I  see 
no  objection  to  the  validity  of  this  conviction.  My 
brother  Ludlow  says,  that  the  10th  and  14th  sections 
of  the  act  of  Parliament  must  be  taken  in  connection 
with  each  other;  but  it  seems  to  me  that  the  obtaining 
of  a  search  warrant  to  enter  the  house  was  not  neces- 
sary to  give  the  magistrates  jurisdiction.  If  the  goods  be 
carried  before  the  magistrates,  is  it  to  be  said  that  they 
have  no  jurisdiction,  because  there  was  no  search  war- 
rant? It  seems  to  me  that  this  is  a  valid  conviction,  and 
that  it  is  admissible  in  evidence,  not  to  justiiy  the  entry 
into  the  house^  but  to  shew  that  the  plaintiff  claims  da- 
mages for  that  which  he  had  no  title  to. 

The  conviction  was  read. 

The  conviction  was  as  follows: — Gloucestershire,  to  wit. 
Be  it  remembered,  that,  on  the  8th  day  of  February,  in  the 
third  year  of  the  reign  of  our  sovereign  lord  WiUiam  the 
Fourth,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King,  Defenderof  the  Faith,  and 
in  the  year  of  our  Lord  1833,  John  Davis,  of  the  parish  of 
Bisley,in  the  county  of  Gloucester,  weaver,  is  convicted  be- 
fore us,  Henry  Burgh,  Robert  Stephens  Davies,  and  John 
Phillimore  Hicks,  Esq.,  three  of  his  Majesty's  Justices  of 
the  Peace  acting  in  and  for  the  said  county,  upon  the  oath 
of  Thomas  Jones^  of  the  parish  of  Bisley  aforesaid,  in  the 
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county  aforesaid,  dothier,  a  credible  witness,  of  having  in 
his  the  said  John  Davis's  .possession,  in  his  dwelling- 
house,  in  the  parish  of  Bisley,  in  the  county  aforesaid,  on 
the  4th  day  of  November,  in  the  year  of  our  Lord,  1832, 
certain  materials  used  in  the  woollen  manufacture,  sus- 
pected to  be  embezzled  and  purloined,  that  is  to  say,  se- 
venteen pounds  weight  of  woollen  materials,  consisting  of 
woollen  yams  and  hair  list  yams  mixed  together,  eight 
pounds  weight  of  woollen  waste,  thirteen  pounds  weight 
and  half  a  pound  weight  of  felt  abb  yam,  twelve  pounds 
weight  of  woollen  materials,  consisting  of  warp  yam  and 
list  yam,  cut  up  and  made  into  mops,  [it  enumerated  a 
number  of  other  articles];  which  said  materials  were 
found  in  the  possession  of  the  said  John  Davis,  in  his 
dwelling-house,  in  the  parish  of  Bisley  aforesaid,  in  the 
county  aforesaid,  on  the  said  4th  day  of  November,  in  the 
year  of  our  Lord,  1832;  and  he  the  said  John  Davis  not 
producing  before  us  the  said  justices  the  party  or  parties 
duly  entitled  to  dispose  of  the  said  materials,  of  whom  he 
bought  or  received  the  same,  nor  given  any  satisfactory 
account  to  us  the  said  justices  how  he  came  by  the  same, 
contrary  to  the  statute  in  such  case  made  and  provided, 
we  do  hereby  deem  and  adjudge  the  said  John  Davis  to 
have  been  guilty  of  a  misdemeanor;  and  we  hereby  also 
further  adjudge  the  said  John  Davis  to  have  forfeited,  for 
such  offence,  the  sum  of  20/.  of  lawful  money  current  in 
Great  Britain,  to  be  distributed  in  manner  following,  that 
is  to  say,  the  sum  of  10/.,  being  one  moiety  or  half  part 
thereof,  we  do  adjudge  to  be  paid  to  Daniel  Cox,  of  the 
parish  of  Bisley,  in  the  said  county,  clothier,  the  informer; 
and  the  other  moiety  or  half  part  thereof  we  do  adjudge 
to  be  paid  to  the  public  charity  or  charitable  institution 
called  the  Stroud  Dispensary,  situate  and  being  at  Stroud, 
in  the  county  of  Gloucester,  or  to  the  treasurer  thereof 
for  the  time  being,  for  and  on  account  of  the  said  pubUc 
charity  or  charitable  institution  called  the  Stroud  Dispen- 


CASES  ON  THE 

sary.     Given  under  our  hands  and  seals  the  day  and  year 
first  above  written. 

(Signed)    Henry  Burgh. 

R.  S.  Davies. 

J.  Phillimore  Hicks. 

Cripps. — This  conviction  is  founded  on  the  evidence  of 
Thomas  Jones,  who  is  one  of  the  present  defendants ;  and 
is,  therefore,  not  receivable  in  evidence. 

Ludlow,  Serjt. — A  party  cannot  obtain  a  conviction  on 
his  own  evidence,  and  then  use  it  as  a  defence  to  an  ac- 
tion. 

Tin  DAL,  C.  J. — This  conviction  is  not  on  a  collateral 
matter ;  I  shall  admit  it. 

Ludlow,  Serjt.,  cited  the  cases  o(  Gibson  v.  Maccariy{a), 
Hilliardy.  Grantham  (b),  and  Brooke  v.  Carpenter  {c). 

TiNDAL,  C.  J. — These  convictions  .  are  very  often 
founded  on  the  evidence  of  the  person  who  makes  the 
discovery.  This  is  an  action  of  trespass  brought  against 
ten  defendants.  How  can  I  deprive  the  other  nine  of  the 
benefit  of  it,  even  if  Mn  Jones  was  not  entitled  to  use  it  ? 

Ludlow,  Serjt. — Your  Lordship  cannot  deprive  me  of 
the  objection,  because  it  cannot  be  evidence  in  favour  of 
the  nine,  without  its  also  operating  in  favour  of  the  defen- 
dant Jones. 

TiMDAL,  C.  J. — I  see  no  objection  to  receiving  this  con- 
viction in  favour  of  the  other  nine  defendants;  because,  if 


(a)  Rep.  temp.  Hard.  311.  {b)  Cited  2  Vcs.  246. 

(c)  11  Moore,  59. 
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I  did  not,  a  plaintiff  would  only  have  to  make  a  defendant 
of  the  person  on  whose  evidence  the  party  was  convicted^ 
and  then  he  would  exclude  the  defence. 

Ludlow^  Serjt. — I  submit  that  this  conviction  is  bad.  It 
ought  to  have  stated  that  the  goods  were  found  on  a  search 
under  a  warrant.  If  this  conviction  be  good^  it  would 
follow  that  a  conviction  for  carrying  and  conveying  sus- 
pected materials  would  be  good.  Now,  that  is  no  of- 
fence,  if  it  be  done  in  the  day-time;  and  yet  this  word 
**  night"  does  not  occur  in  the  10th  section  of  this  act  of 
Parliament 

T1NDAL5  €•  J. — It  seems  to  me,  as  at  present  advised, 
that  this  conviction  is  good.  The  general  rule  is,  that 
where  a  conviction  adapts  the  state  of  facts  to  the  words  of 
the  statute,  that  is  suiBScient. 

It  was  proved  by  Mr.  Jesse  Davis  that  he  was  before 
the  magistrates  at  the  time  of  the  conviction,  when  Mr. 
Houseman  attended  as  attorney  for  the  present  plaintiff. 

Ludlow,  Serjt—I  must  object  to  hearing  any  thing  that 
Mr.  Houseman  said. 

TiNDAL,  C.  J.— I  think  the  witness  ought  not  to  be 
asked  as  to  what  Mr.  Houseman  said  as  to  the  facts  of  the 
case. 

JerviSf  proposed  to  ask  whether  Mr.  Houseman,  on  the 
behalf  of  the  present  plaintiff,  demanded  the  return  of  the 
yarn. 

TiNDAL,  C.  J. — ^That  is  a  part  of  the  resgesUs. 
The  witness  stated  that  Mr.  Houseman  did  so. 
It  was  proved  by  Mr.  Davies,  one  of  the  magistrates 
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who  signed  the  conyiction,  and  who  was  also  a  cloth  ma- 
nufactiirer,  that  the  yam  consisted  of  portions  made  from 
wools  of  various  qualities,  and  that  different  parts  of  it 
were  in  different  stages  of  manufacture,  and  that  it  was 
altogether  such  as  would  not  be  bought  in  the  regular 
course  of  business. 

Ludlow^  Serjt. — llie  defendants  had  no  right  to  take 
away  the  pack  sheet  and  the  bee 'hive.  They  ought  not  to 
have  done  that. 

Jervu. — It  was  quite  essential  that  they  should  do  so, 
that  the  things  should  be  produced  before  the  magistrates 
in  exactly  the  same  state  in  which  they  were  found. 

TiNDAL>  C.  J.,  (in  summing  up.) — This  is  an  action  for 
breaking  and  entering  the  plaintiff's  house,  and  taking  his 
goods.  Now,  with  respect  to  the  taking  of  the  yam,  that 
depends  upon  whether  it  can  be  considered  as  the  pro- 
perty of  the  plaintiff;  because,  if  that  yarn  was  of  a  de- 
scription to  come  within  the  terms  of  the  act  of  Parliament 
that  has  been  cited,  the  plaintiff  could  have  no  property  in 
it;  and,  therefore,  cannot  recover  any  damages  for  the 
taking  it  away.  With  respect  to  the  taking  of  the  flannel, 
the  plaintiff  is  entitled  to  some  damages.  It  appears,  that 
that  was  afterwards  returned  to  the  plaintiff,  but  be  will  be 
still  entitled  to  some  damages  for  the  taking  of  it ;  and 
with  regard  to  the  breaking  and  entering  the  house,  the 
defendants  were  not  justified  in  entering  it,  unless  they 
did  so  by  the  consent  of  the  owner.  If  they  entered 
without  the  consent  of  the  plaintiff,  you  will  also  give 
some  further  damages  for  that  also. 

Verdict  for  the  phuntiff,  damages  5/.  for  en- 
tering the  house,  and  40^.  for  taking  the 
flannel. 

Ludlow i  Serjt.,  and  Cripps,  for  the  plaintiff. 
Jervis,  Pfiillpoits,  and  McLean,  for  the  defendants. 
[Attomiet— Housemiift^  and  Newmw%  Sf  Scny^Hawktr  Sf  Ffyer,] 
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(Crown  Side.) 

BEFORB  MR.  BAROM  GURNBY. 


Rex  v.  Walkley  and  Charlotte  Clifford. 

LiARCENY. — The  prisoner  Walkley  was  charged  with  ifaprbonerin 
steafing  two  gowns,  the  other  prisoner  being  charged  with  JJJn['^SJ|J^ 
receiving  them.  the  nun*  of  m- 

other  priioiicr> 
the  witneai  who 

Alexander  was  examining  as  to  a  statement  made  by  ffXliteSJ^t 
the  prisoner  Clifford,  in  the  absence  of  the  other,  and  J^J1"*JU^*J; 
was  directing  the  witness  not  to  mention  the  name  of  the  prisoner  leid, 

,  withont  omit- 

Otner.  ting  the  name  of 

the  other  pri- 
•oner. 

G0RNBY,  B. — We  must  have  exactly  what  was  said,      ifihcwitnesi 

laid  to  the  pri- 

The  point  has  been  much  considered  by  the  Judges.   We  soner/*  it  would 
must  hear  the  whole  statement,  otherwise  it  becomes  mu«  i^you^toid  at 

tilated.  *"^"  thu  iB  an 

inducement  to 
confeit,  and  will 

The  witness  stated  that  he  said  to  her,  •*  It  would  have  JJe^'„\^' 
been  better  if  you  had  told  at  first.'*  thereiq?on  load- 

GuRNEY,  B. — That  is  an  inducement.  It  amounts  to 
this,  that,  if  it  would  have  been  better  then,  it  would  be 
better  now.  I  think  it  hardly  safe  to  admit  the  evidence 
after  that. 

Evidence  rejected. 

Alexander^  for  the  prosecution. 

See  the  cases  of  Bex  v.  Heame,  Id.  221 ;  and  Rex  v.  Fletcher,  Id. 
ante,  Vol.  4,  p.  215 ;  Ilex  v.  Ctewcs,     250. 
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Where  a  prose- 
cntriz  in  a  caae 
of  felony  be 
bed-ridden,  and 
there  be  no 
probability  that 
she  would  be 
ever  able  to 
leaTe  her  houae, 
the  Judge  will 
admit  her  depo- 
sition b«fore  the 
magistrate,  the 
same  as  if  she 


Rex  V,  HooG  and  Others. 

JuARCENY.-rThe  prosecutrix  was  an  old  woman  bed- 
ridden^  and  there  was  no  probability  that  she  would  ever 
be  able  to  leave  her  house  again. 

GuRNBYy  B.y  allowed  her  examination  taken  before  the 
committing  magistrate  to  be  read,  saying  there  would  be 
no  use  in  putting  off  the  trial  till  another  assizes,  as  there 
was  no  likelihood  of  her  ever  being  able  to  attend(a;. 

(a)  See  the  case  of  Res  v.  Savage,  Bnte«  Vol.  5,  p.  143;  and  aee  ante» 
p.  165. 


A.  had  agisted 
his  horse  with 
B.,  who  lived 
fourteen  miles 
from  h\ta,  and, 
in  consequence 
of  hearing  of  the 
loss  of  it,  he  went 
to  the  Beld  of 
B.,  where  it  was 
not: — Held  to 
be  not  sufficient 
proof  of  loss  to 
support  an  in- 
dictment for 
horse-stealing. 


Rrx  r.  Yend  and  Haines. 

HORSE-STEALING.— The  prisoners  were  indicted 
for  stealing  a  horse,  the  property  of  Mr.  Lord.  The  pro. 
secutor  proved  that  he  had  put  the  stolen  horse  to  be 
agisted  with  a  person  who  resided  twelve  miles  distant  from 
his  own  residence ;  that,  in  consequence  of  hearing  of  its 
loss  from  that  person,  he  went  to  the  field  where  the  horse 
had  been  put  to  feed>  and  discovered  that  it  was  gone. 

GuRNEY,  B. — I  think  you  should  prove  the  loss  more 
distinctly,  because  non  constat  but  the  prisoners  might 
have  obtained  possession  of  the  horse  honestly.  I  do  not 
see  how  we  can  get  at  that,  without  the  person  with  whom 
it  was  put  to  agist,  or  his  servant.  It  is  perfectly  consistent 
with  what  has  been  proved,  that  the  horse  might  have  got 
out  of  this  person's  possession  in  some  other  way,  and  not 
by  felony. 

Verdict— Not  Guilty. 
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lft33. 
Rex  v.  Davis  and  Another. 

XHE  prisoners^  who  were  father  and  daughter^  the  for-  if  prisoners  be 
mer  being  a  pawnbroker  at  Cheltenham,  were  indicted  as  veri??n«Mct-*^ 
receivers  on  several  indictments,  which  charged  them  with  "f^l^  ^'^^^  '«• 

ceiyinff  stolen 

receiving  sheets  and  various  articles  of  linen,  the  property  goodti-^Sembie, 
of  Thomas  Liddell,  the  proprietor  of  Liddell's  Hotel,  at  Iny  receWin/^' 

Cheltenham.  that  was  before 

the  one  in  the 

It  appeared  that  the  goods  laid  in  the  first  indictment  indictment  which 
were  fotmd,  together  with  many  other  goods  of  the  pro-  may  be  given  in 
secutor,  at  the  house  of  the  elder  prisoner,  marked  with  thiugMtseif  the 

his  mark.  subject  of  an- 

other  indict- 
ment; but.  If 

GuRNEY,  B.— A  particular  line  is  now  fixed  upon.  All  f^n^t  throther 
is  evidence  with  a  view  to  the  scienter.     There  is  no  ex-  »ndictment 

ought,  as  matter 

eluding  the  evidence  of  the  other  articles  being  found;  of  candour,  to 
but  I  do  not  think  you  should  go  farther.     As  far  as      whenrbeVore 
you  have  now  gone,  it  is  regular,  that  is,  that  a  number  of  ^^J^t^'IJl^^^^^^^ 
other  things  with  the  prosecutors  marks  upon  them  were  of  the  prisoners 

^         ,  was  examined  as 

found.  a  witness  against 

the  other,  and, 
after  being  exa- 
lt was  then  proposed  to  prove  that  the  two  prisoners  mined,  was 

had  received  the  articles  into  pawn  at  various  times.  Bonen^Heid, 

that  what  tlie 
prisoner  said  be- 

GuRNEY,  B.— Any  pawnings  that  were  before  those  laid  ?'!  themagis- 

J  r  1^  trate  as  a  witness 

in  the  indictment  are  evidence.  c^ww  not  be  giv- 

en in  evidence 
against  her  on 

It  was  proposed  to  give  evidence  of  the  pawning  of  an-  *»«*•  *"**  ft>r  the 

offence. 

Other  article  which  was  the  subject  of  another  indictment,      it  makes  no 

difference  whe- 
g^  T»        ▼  1       •  1^       1       t         .     .  ***®'  ■  receiver 

GuRNEY,  B. — I  hesitate  very  much  whether  it  is  not  receives  for  the 
evidence.     I  think,  strictly  speaking,  it  is  evidence;  but  I  SrSvantageTor 
think,  as  a  matter  of  candour,  you  ought  to  waive  the  other  J  ^Mrist  rtilT* 
indictment,  if  you  give  it  in  evidence  upon  this.  thief. 

A  witness  stated  that  he  took  one  of  the  tickets  to  the 
younger  prisoner  to  learn  whose  handwriting  it  was. 

VOL.  VI.  N  N.  p. 
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GuRNEY,  B. — If  what  she  said  was  about  her  own  hand- 
writings it  is  evidence ;  if  about  any  other  person's,  it  is  not. 
Witness,  select  any  ticket  where  she  spoke  about  her  own 
handwriting.  Did  she  say  any  of  those  were  her  hand- 
writing ? 

The  witness. — She  said  these  five  were  her  writing. 

It  appeared  that  the  younger  prisoner  had  been  a  wit- 
ness before  the  magistrate,  and  it  was  proposed  to  ask 
what  she  said  then  in  the  presence  of  her  father. 

GuRNEV,  B. — I  think  you  cannot  do  that  We  cannot 
hear  anything  she  said  before  the  magistrate  when  she 
was  a  witness.  If,  after  having  been  a  witness,  you  make 
her  a  prisoner,  nothing  of  what  was  said  then  can  be  ad- 
mitted as  evidence. 

It  was  proved  that  the  principal  had  taken  the  goods 
from  the  house  of  Mrs.  Durham,  who  was  the  washer- 
woman employed  by  the  prosecutor.  She  was  employed 
to  carry  the  linen  back  to  the  prosecutor's  by  Mrs.  Dur- 
ham, whose  servant  she  was. 

C  Phillips,  and  F.  V.  Lee,  for  the  prisoners,  submitted, 
that  this  ofience  was  provided  for  by  39  &  40  Geo.  3,  c.  99, 
8. 11,  and  was  not  felony,  there  being  no  conversion. 

GuRNEY,  B. — If  the  receiver  takes  without  any  profit 

or  advantage,  or  whether  it  be  for  the  purpose  of  profit 

or  not,  or  merely  to  assist  the  thief,  it  is  precisely  the 

same. 

The  prisoners  were  acquitted  on  the  merits. 

Cunooody  and  Godson,  for  the  prosecution. 

C.  Phillips,  and  F.  F.  Lee,  for  the  prisoners. 

[Attornies — Packwood,  and  Hormer  4*  Co.] 
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Rex  v.  Bennett. 

Manslaughter.  y  "  "^  ^^^"5*^°" 

to  8  coronerB 
inquisition,  that 

G  WaUon  objected  to  the  coroner's  inquisition,  because,  5?^  not^sf^^wT 
although  the  jurors'  names  were  set  out  at  length  in  the  Christian  name 

°  at  length,  if  the 

inquisition,  one  of  them  had  signed  it  *^  Wm.  Seaton."        names  be  set  out 

at  length  in  the 
body  of  the  in- 

GuBNEY,  B.— Is  every  man  bound  to  sign  at  full  length  ?  v^^^ 
I  cannot  require  any  such  thing. 


Verdict — Guilty. 


Justice^  for  the  prosecution. 
C  WaUon,  for  the  prisoner. 


Rex  v.  Charlotte  Long. 

jTl^RSON. — The  prisoner  having  been  charged  on  oath  A.  was  charged 
before  Mr.  Pumell,  a  magistrate,  by  an  accessory  before  to  the*ridufof  ** 
the  fact,  named  Elizabeth  Burford,  with  having  set  fire  to  ^'*  „  \h'"^5; 'of 
three  hay  ricks  belonging  respectively  to  Mr.  Gillman,  Mr.  E.,  an  accessory 
Organ,  and  Mr.  Nichol.  The  constable  and  Exell  went  to  and  a  warrant  to 
apprehend  her  with  a  warrant,  specifying  all  the  three  *  w^lJanted!* 
charges,  and  stating  them  to  have  been  made  on  the  oath  mentioning  all 

the  three 

of  the  accessory.  When  the  prisoner  was  apprehended  she  charges,  and 
was  told  that  there  was  a  very  serious  oath  laid  against  her  be  made  o™the 
by  Betsy  Burford,  who  had  sworn  that  she  had  set  fire  to  <»*^of  e.    The 

^  ^  '  person  who  ap- 

Orcan's.  Nichol's,  and  GiUman's  ricks.  prehended  A. 

Jz„  .  ,  ,  toldlierthat'*a 

The  prisoner  then  made  a  statement.  very  serious  oath 

had  been  made 
against  her  by 

E."  on  these  three  charges.    After  this*  A.  made  a  statement,  which  was  received  in  evidence. 
A.  set  fire  to  the  ricks  of  B.,  C.»  and  D.,  one  Immediately  after  the  other.    There  were  three 

indictments,  one  for  each  fire.    The  rick  burnt  last  was  the  subject  of  the  indictment  first  tried. 

An  accessory  before  the  ftct  was  called,  and  was  allowed  to  give  evidence  of  the  whole  transaction 

aa  to  the  three  ricks.  / 
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1833.  GuRNEY,  B.^  allowed  this  statement  to  be  given  in  evi- 

"     ""     '      dence. 

Rex 

V, 

LoNo.  There  were  three  indictments  against  the  prisoner,  one 

for  firing  each  rick.  The  ricks  Were  all  set  on  fire  one 
immediately  after  the  other,  and  were  within  sight  of  each 
other.  The  strongest  evidence  being  as  to  the  last,  that 
indictment  was  tried  first.  The  confession,  however,  re- 
lated to  all  three,  and  the  evidence  of  the  accomplice  as 
to  all  was  admitted,  as  all  constituting  part  of  the  same 
transaction. 

Verdict— Guilty. 

Alexander,  and  Greaves,  for  the  prosecution. 


GLOUCESTER  CITY  ASSIZES. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

Smith  v.  Wilkins  and  Another. 

If,  in  an  action  AsSUMPSIT  for  goods  sold  and  delivered.  The  de- 
UicS'ti^h^,  fence  was,  that  the  credit  was  given  to  the  father  of  de- 
whetherthecrc-  fgndanfs  wife. 

dit  was  giyen  to 
the  defendant's 

fc  h  Te^-**"  Ludlow,  Serjt.,  proposed  to  give  in  evidence  that  other 
dence  that  other  tradesmen  had  given  credit  to  the  father. 

persons  had  g^r- 
en  credit  to  tibe 

fiither  n  not  re-       TiNDAL,  C.  J. — It  is  a  matter  of  individual  credit,  and 
I  think  that  the  evidence  cannot  be  received. 

The  evidence  was  rejected. 

Verdict  for  the  defendant. 
Talfourd,  Serjt.,  and  Phillpoits,  for  the  plaintifl". 

Ludlow,  Serjt.,  C  Phillips,  and  Busby,  for  the  defen- 
dant. 

[AttornieS'Hii/^,  and  Smallridge.'] 
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Rex  v.  Chadwick. 

f^ALSE  pretences.^The  prisoner  obtained  the  goods  whereaiaiie 
by  means  of  a  false  letter,  in  the  following  terms: —  S^tah^cTi^a 

false  letter, 
which  was  lost 

'*  Sir, — Please  to  deliver  one  crate  to  the  bearer^  and  before  the  trial, 

,  ,    •  Ml     VI*  the  prisoner  was 

by  80  domg  you  will  obhge  me,  ^  convicted  on  pa- 

•    "Wn,.Tow."  s'::jir"' 

Across  the  end  of  the  paper  had  been  written — 

*'Sir, — The  sum  of  four  pounds  has  been  paid  into.;  my 
hands." 

Before  the  trial  the  original  paper  had  been  lost. 

TiNDAL,  C.  J.,  allowed  parol  evidence  to  be  given  of  its 
contents,  and  the  prisoner  was  convicted. 

Alexander,  for  the  prosecution. 

[Attorney,  W,  Brown,'] 

See  the  cases  of  Rex  v.  Hunter,  ante,  Vol  4,  p.  128,  and  Rex  y. 
Haworth,  ante,  Vol.  4,  p.  254. 
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WESTERN  CIRCUIT. 


BEFORE  MR.  JUSTICE  ALDERSON  AND  MR.  JUSTICE  PATTE80M. 

WINCHESTER  ASSIZES. 

{Croum  Side.) 

BEFORE  MR.  JUSTICE  PATTESON. 


July  loth.  Rex  v.  Tarrant. 

A  prisoner  HOUSEBREAKING. —The   prisoner  was  charged 

lony  made  a  with  breaking  into  the  house  of  Sarah  Vemoni  and  steal- 

thlj^cwnmitting*  '"g  bacon.     The  prisoner  had  been  examined  before  the 

"h-^h^**'  k  wiagistrates,  and  his  examination  reduced  into  writing  by 

down,  and  aign-  the  magistrates*  clerky  and  signed  by  the  magistrates,  but 

soner,  but  there  nothing  appeared  on  the  face  of  the  paper  to  shew  that  it 

tih"&cc*onhe'  ^®®  *"^  examination  taken  on  a  charge  of  any  felony,  or 

paper  to  shew,  that  the  magistrates  who  signed  it  were  then  acting  as 

that,  at  the  lime  . 

the  priMner       magistrates. 

made  the  itate- 
ment,  he  waa  un- 
der examination       Patteson,  J. — The  clcrk  to  the  mairistrates  may  be 

on  a  charge  oi  o  ^ 

felony  I— Held,    Called  to  proYC  what  the  prisoner  said,  and  refresh  his 

that  this  exami-  ^  .1  •       ^ 

nation  could  not  memory  trom  this  paper. 

be  used  as  an 

examination  Dampier,  for  the  prosecution. 

taken  under  the  •*  "^ 

Stat  7  Geo.  4,  c.  a^.     .         /•      ^1 

64,  but  that  the       Mtsstng^  lOT  the  pnsoncr. 

clerk  to  the  ma- 
gistrates might 
state  what  the  prisoner  said,  using  the  paper  to  refresh  his  memory 
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Rex  r.  Presslt.  jti/y  nth. 

JLrfARCENY. — When  before  the  committing  magistrate  A  prisoner 
the  prisoner  made  a  statement,  which  was  taken  down  by  lonjnmade  a  "~ 
the  clerk  to  the  magistrates,  and  read  over  to  the  pri-  [J^^^^^'^^^'''* 
soner,  but  not  signed  by  him.  magistrates, 

which  was  taken 
down  in  writing. 

Missings  for  the  prisoner,  submitted,  that  this  examin-  J"*^^®*  ^^ 
ation  could  not  be  received  in  evidence,  as  it  was  not  —-Sembie,  that 

•  111  •  ^®  magistrates' 

Signed  by  the  prisoner.  derk  should 

give  evidence 
of  what  the  pri- 

Patteson,  J. — I  think  that  it  would  be  the  more  safe  soner  said,  using 

1  ,.  ••         111  1  11  1         ^**  which  was 

course,  that  this  exammation  should  not  be  read ;  but  that  taken  down  to 
the  clerk  to  the  magistrates,  by  whom  it  was  taken,  should  ^^^^  ^  "^ 
refresh  his  memory  from  it 

Verdict — Guilty. 

SetDeU,  for  the  prosecution. 

Missing y  for  the  prisoner.  .  .  ^ 
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WELCH  SPRING  CIRCUIT,  1833. 


BEFORE  MR.  BARON  BAYLEY  AND  MR.  JUSTICE  PATTESON. 

BRECON  ASSIZES. 
before  mr.  justice  patteson. 

Rex  0.  Brigstock. 

A  fibei  stated,  JL  HIS  was  a  criminal  infonnation  against  the  defendant, 
i^t'afc*  and  *  ^^^  ^^^  *^®  publisher  of  the  Welchman  newspaper,  for  a 
that  a  pcwon  ujjgi  qq  ^Jj^  magistrates  of  the  borough  of  Carmarthen, 
an  assemblage  of  The  libel  was  Contained  in  an  article  which  gave  an  ac- 
^"hu  imputed'  count  of  the  proceedings  in  the  Court  of  King's  Bench,  on 
to  rtTml^*^  the  trial  of  the  case  of  Rex  v.  Pimey,  Esq.  (a),  and  consist- 
tratei  i—Htid,     ed  of  an  application  of  the  speech  of  the  Attorney-General, 

that,  on  the  trial  ^i    ^  .         ^     ,1         .  ^  r  .x.     i  u     r 

ofa  criminal  in-  On  that  occasion,  to  the  circumstanccs  of  the  borough  of 
[wsUW^on  Ae  Carmarthen  on  the  Mayor's  day;  and  it  imputed  to  the 
magistrate,  the  magistrates  that  they  had  neglected  their  duty,  in  refusing, 
counsel,  with  a  when  Called  upon,  to  interfere  to  preserve  the  peace  in 
tha7^e^ibel  ^  ^^  borough  during  a  riot  which  occurred  on  that  day, 
A^  bo*  *d**lf  **^^  neglecting  and  refusing  to  bring  to  justice  one  of  the 
free  discussion,  persons  engaged  in  that  riot,  who  had  fired  a  pistol  on  the 
evidencetoproTc  assembled  people,  and  wounded  several  of  them,  that  per- 
2cta*rioi,'and"'  ^^^  being  One  of  the  same  political  party  as  the  magis- 

that  a  pistol  was   tratCS. 
in  &ct  6red  at 
the  people. 

John  Evans,  for  the  defendant. — I  purpose  to  go  into 
(«)  Ante,  Vol.5,  p. 254. 


Briostock. 
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evidence  to  prove  that  there  was  a  riot  on  the  Mayor's         1833. 
day;  that  the  magistrates  refused  to  interfere;  and  that      "    "     " 
the  person  referred  to  in  the  libel  did  fire  on  the  people;  «' 

and  also,  that  the  magistrates,  though  requested  so  to  do, 
refused  to  hear  the  complaint  against  him.  I  purpose  to 
do  this,  not  as  a  justification  of  the  libel,  by  proving  the 
truth  of  it;  but  I  intend,  by  proof  of  the  truth  of  the  facts, 
to  enable  the  jury  to  decide  whether  such  alleged  facts, 
being  really  true,  the  remarks  on  the  libel  are  or  are  not 
within  the  limits  of  free  discussion.  This  is  a  matter  of  a 
pubfic  nature,  and  the  jury  are,  by  the  act  of  parliament, 
declared  to  be  the  judges  both  of  law  and  fact.  If  the 
jury  do  not  know  whether  the  alleged  facts  are  true  or 
false,  how  can  they  say  whether  the  remarks  are  within 
the  bounds  of  free  discussion  or  not?  If  the  alleged  facts 
are  not  true,  the  libel  is  most  unwarrantable.  If  they  are 
true,  it  will  be  hard  to  say  that  they  exceed  the  bounds  of 
free  discussion. 

Patteson,  J. — You  have  put  it  very  ingeniously;  but 
I  camiot  receive  the  evidence.  The  jury  are  to  judge 
upon  the  ezanunation  of  the  libel  itself. 

Verdict — Guilty. 

ChiUan,  and  E.  V.  WUUanu,  for  the  prosecution. 
John  EvanSf  and  Whitcombe,  for  the  defendant. 
[Attonue»— /ofi«i  ^  Jeffery$,  and  JUam  ff  Son.'] 


The  defendant  was  afterwards  'se^Qtenced  to  be  impri- 
soned for  six  rooQths. 
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HOME  WINTER  CIRCUIT,  1833. 


BEFORE  MR.  JUSTICE  GA8ELBE  AND  MR.  BARON  VAUGHAN. 

MAIDSTONE  ASSIZES. 

BEFORE  MR.  JUSTICE  GASELEE. 

Dec.  Uih.  ^^^  ^'  John  Bodle  the  Younger. 

If  the  counaei      JMLURDER. — The  prisoner  was  indicted  for  the  murder 
decUne  calling  a  of  his  grandfather,  George  Bodle,  by  poisoning  him. 
wSe"  w  oTe        The  name  of  the  father  of  the  prisoner  was  on  the  back 
back  of  the  in-     of  the  indictment,  and  he  was  sworn,  with  the  other  wit- 

dictment,  it  b  in  ^         i  .  i     4.  i  i    . 

the  discretion  [of  ncsses  for  the  prosccution,  to  go  before  the  grand  jury; 
tries  ti^ecMe,      ^^^  ^^^  grand  jury  found  the  bill  without  calling  him  in 
^(Sl^Jhlaur'^*'  and  examinmg  hun. 
shall  not  be  caU-      At  the  close  of  the  casc  for  the  prosecution — 

ed,  for  the  pri- 
soner's counsel 

teSJ  Ae'pri-"  Adolphus,  for  the  prosecution,  declined  to  call  the  fa- 
•oner  is  called  on  ther  of  the  prisoner  as  a  witness. 

for  his  defence. 
If  the  witness 

Ju^  wiu  aUow  Clarkson,  and  Bodkin,  for  the  prisoner,  stated  that  the 
?f  A^^  to  prisoner's  father  was  the  first  person  to  prefer  this  charge 
assume  the  shape  against  the  prisoner.     That  he  had  been  examined  at 

of  a  cross-exa- 

mination,  but  great  length  before  the  coroner,  who  had  bound  him  over 
^,t^.  to  gi.e  endence  at  the  assize.;  and  hU  name  was  on  the 
counsel  to  call     indictment:  and  he  had  been  sworn  to  go  before  the 

any  witnesses  to 

contradict  him.  grand  juiy,  although  he  had  not  been  called  in;  and  they 
further  stated,  that  it  was  of  the  greatest  importance  to 
the  prisoner  thathe  should  be  called. 
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Gaselbb,  J.,  (having  conferred  with  Mr.  Baron 
y aughan). — My  learned  brother  and  myself  are  of  opin- 
ioui  that,  if  the  counsel  for  a  prosecution  decline  calling 
a  witness  whose  name  is  on  the  back  of  the  indictment,  it 
is  in  the  discretion  of  the  Judge  who  tries  the  case, 
whether  the  witness  shall  be  called  for  the  prisoner's 
counsel  to  examine  him,  before  the  prisoner  is  called  on 
for  his  defence;  and  we  think,  that,  in  this  most  serious 
case,  the  father  of  the  prisoner  ought  to  be  put  into  the 
box,  for  the  prisoner's  counsel  to  ask  him  as  to  any  thing 
that  may  be  material  to  the  prisoner's  defence. 

The  witness  was  called,  and  the  prisoner's  counsel  asked 
him  a  number  of  questions  as  to  statements  he  had  made 
at  difierent  times  respecting  the  murder,  with  a  view  of 
discrediting  and  contradicting  him,  and  thereby  raising  a 
suspicion  that  the  witness  might  have  committed  the  mur- 
der himself. 

The  prisoner's  counsel  then  proposed  to  call  witnesses 
to  contradict  the  prisoner's  father  as  to  the  different  ac- 
counts he  had  given  respectmg  the  murder. 

Gaselee,  J.,  said,  that  he  had  allowed  the  examination 
of  this  witness  to  assume  the  shape  of  a  cross-examination, 
because,  in  almost  all  the  cases  where  the  question  had  been 
as  to^'putting  a  witness  into  the  box  whose  name  had  been 
on  the  back  of  the  indictment,  and  who  had  not  been  call- 
ed by  the  prosecutor,  the  Judges  had  said,  it  was  that  the 
prisoner's  counsel  might  have  the  opportunity  of  cross-ex- 
amining him;  but,  as  he  had  not  been  examined  by  the 
counsel  for  the  prosecution,  and  had  been  only  called  at 
the  instance  of  the  counsel  for  the  prisoner,  the  latter 
could  not  be  allowed  to  call  witnesses  to  contradict  him. 

Verdict — Not  guilty. 

Adolphus,  and  Walsh,  for  the  prosecution. 
Clarkson,  and  Bodkin,  for  the  prisoner. 
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COURT  OF  KING'S  BENCH. 
First  SiUing  at  Westminster  in  Michaelmas  Term,  1833. 

BEFORE  MR.  JUSTICE  LITTLEDALE. 
1833,  -i— 

Nov.  Ath,       Godson  and  Others^  Executors  of  Godson,  v.  Richards. 
A.  made  a  pro-    ASSUMPSIT  bv  the  plaintiffs,  as  executors  of  the  in- 

mlssory  note,  ,  .  i,/.,  i  a 

payable  to  B.or  dorsee,  against  the  defendant,  as  maker  of  a  promissory 

!l!^"i  i^and      «^te«  i°  *e  foUowing  form : 

gave  it  to  c.  to  «  Sept.  13, 1823. 

get  it  discounted.  •-,  r  » 

c.  went  away,         "  Two  years  after  date  I  promise  to  pay  Mr.  William 

terwar^ame     Murrell  or  order  eighty  pounds,  value  received. 

rj^nS'^L  "T.Richards.- 

executors  of  c/s       This  note  was  indorsed  by  Mr.  Murrell,  who  was  dead, 

c.  was  one,        he  being  the  son-in-law  of  the  testator,  and  the  defendant, 

tiTSAeSS'te    an  intimate  friend  of  the  family.    The  testator  died  in  the 

HMtT'^A    "^»*  of  April,  1881,  and  it  did  not  appear  that  he  had 

executors  pro-     cver  Called  for  the  amoimt  of  the  note.     Both  the  testator 

on  tile  triJ'^     ^ud  the  defendant  were  stated  by  the  witnesses  to  be  per-. 

miSmcow  on  **"^  possessing  considerable  property. 

it,  although  it  was  proved  by  Mrs.  Murrell,  the  widow  of  the  indor- 

cTidence  that      ser,  that,  within  two  or  three  days  of  the  date  of  the  note, 

bid  uirnotoTn    ^^  husband  indorsed  it,  and  it  was  given  to  her  brother 

his  Ufe-time.       Edward,  who  was  one  of  the  present  plaintiffs,  to  get 

cashed,  and  that  he  shortly  afterwards  returned  to  her 

husband's  house  with  the  money.    She  further  stated,  that 

she  supposed  that  the  money  came  from  her  father ;  but 

that  her  brother  Edward  was  then  thirty-six  or  thirty-seven 

years  of  age,  and  carrying  on  business  for  himself  as  an 

ironmonger. 
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Sir  J.  Scarlett,  for  the  defendant. — I  submit  that  Mr. 
Edward  Godson  cannot  join  with  others  in  suing  on  this 
note,  as  executor  of  his  father.  He  is  the  person  who 
cashed  the  note,  and  he  cannot  be  allowed  to  sue  as  an 
executor,  and  save  his  costs  (a). 

Campbell,  S.  G. — He  takes  the  note  to  get  it  cashed, 
and  returns  with  the  money.  The  note  must  be  taken  to 
belong  to  the  person  or  persons  who  produce  it.  Suppose 
the  plaintiff  had  been  a  stranger,  would  it  have  been 
any  answer  to  an  action  by  him,  that  the  not^  had  been 
once  in  the  hands  of  Edward  Godson  ? 

Sir  J.  Scarlett. — This  is  not  at  all  like  the  case  put  by 
the  Solicitor-General.  It  is  not  like  the  possession  of.  a 
stranger.  Here,  we  find  the  note  in  the  hands  of  Edward 
Godson,  and  he  is  one  of  the  present  plaintiffs.  The  note 
was  delivered  to  him,  and  he  brings  back  the  money.  If 
the  note  had  been  in  the  hands  of  a  stranger,  the  reason- 
ing would  not  apply.  Production  of  a  note  is  primd  facie 
evidence  of  property ;  but,  here,  Edward  Godson  had  the 
note  in  his  own  possession  from  the  first,  and  there  should 
be  some  evidence  to  shew  that  this  note  belonged  to  his 
father. 

LiTTLEDALE,  J. — I  do  uot  think  there  is  any  weight  in 
this  objection.  If  the  note  had  belonged  to  the  deceased 
it  could  have  been  produced  in  no  other  way.  It  is  uncer- 
tain whether  Edward  Godson  advanced  the  money  on  his 

(a)  By  the  slat.  3  &  4  W.  4,  c  costs  to  the  defendant  in  case  of 

42,  8.  31,  it  is  enacted,  ''  that,  in  being  nonsuited,  or  a  verdict  pass- 

every  action  broaght  by  any  exe-  ing  against  the  plaintiff;  and  in  all 

cutor  or  administrator  in  right  of  other  cases  in  wluch  he  would  be 

the  testator  or  intestate,  such  exe-  liable,  if  such  plaintiff  were  suing 

ctttor  or  administrator  shall,  un-  in  his  own  right  upon  a  cause  of 

less  the  Court  in  which  such  ac-  action  accruing  to  himself,  and  the 

tion  is  brought,  or  a  Judge  of  any  defendant  shall  have  judgment  for 

of  the]sud  superior  Courts  shall  such  costs,  and  they  shall  be  reco« 

otherwise  order,  be  liable  to  pay  vered  in  like  manner.'' 
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own  account  or  not.  But,  as  the  note  is  indorsed  by  Mur- 
relly  the  holder  is  entitled  to  sue  on  it.  The  executors 
produce  this  note  as  executors,  and  I  think  that  is  suffi- 
cient. 

Sir  J.  Scarlett — I  hope  your  Lordship  will  make  a  note 
of  the  objection? 

LiTTLEDALB,  J. — Certainly. 

Mrs.  Murrell  stated,  that  the  defendanf  gave  the  note 
for  the  acconunodation  of  her  husband. 

The  defence  was,  that  the  testator  had  got  this  note  into 
hb  hands  upon  an  understanding  that  the  defendant  was 
not  to  be  called  on  for  payment. 

Verdict  for  the  defendant. 

Ctmpbett,  S.  G.,  and  Kelly,  for  the  plaintiffs. 

Sir  J.  Scarleitf  for  the  defendant 

[Attomies — Fawknerf  and  Barker,'] 


Campbell  afterwards  obtained  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence. 
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Adjourned  Siitings  at  WesiminHer^  after  Michaelmas 
Tertn^  1833. 

BEFORE  LORD  CHIEF  JUSTICE  DENMAN. 


Crook  r.  Jadis,  Esq.  ^     . 

.AjSSUMPSIT  by  the  plaintiff,  as  indorsee,  against  the  if  a.  draw  a  bill 
defendant,  as  drawer  of  a  bill  of  exchange  for  1,000/.,  Jyab^tohis 
dated  May  23,  1831,  drawn  by  the  defendant  on  Lord  own  order, 

•'''  '  which  he  parte 

Foley,  and  payable  to  the  order  of  the  drawer  eleven  with  without 
months  after  date.    Plea — General  issue.  for  i^ud  B."' 

The  only  indorsement  on  the  bill  was  that  of  the  defen-  ^J^^iVta-*** 

dant.  countiiig  of  it, 

To  prove  presentment,  a  notary's  clerk  stated  that  he  the  plaintiff  give 
presented  the  bill  at  Messrs.  Drummond's,  (at  whose  ^e^ifunto"* 
banking-house  it  was  made  payable),  between   six  and  drenmatancee 

r   .?  /»  amounting  to 

seven  o'clock  in  the  evening,  (that  being  after  banking  gross  negligence 
hours),  when  he  was  told  by  a  person  there,  who  usually  n^'^l^Tcr  «a' 
answers  the  notaries' clerks  on  such  occasions,  that  there  I**«^"**^:' 

'  hnt|  if  the  ar- 

Were  '*  no  orders."  cumitancea  un- 

der which  the 
plaintiff  took  it 

Sir  J.  Scarlett  objected  that  this  was  not  a  due  pre-  "^'^^U^^ 
sentment,  it  being  out  of  banking  hours.  i«^^  ^  ^^a^ 

hUi  suspidon, 
bat  do  not 

Denman,  C.  J.,  thought,  on  the  authority  of  the  case  of  ^^r^ce.^^a 
Gamett  v.  Woodcock  (a),  that  it  was  sufficient;  but  gave  "^  uintiff*"* 
the  defendant's  counsel  leave  to  move  to  enter  a  nonsuit,     from  recovering. 

For  the  defendant  a  witness  was  called,  who  proved  that 
he  received  the  biU  from  the  defendant  to  get  it  discount- 
ed, and  that  he  gave  it  to  a  person  named  Gunstan  for 

ifl)  ]  Stark.  N.P.C.  475,  and  Parker  v.  Gordon,  7  East,  385; 
6  M.  &  S.  44.  See,  also,  the  cases  and  Elford  ▼.  Teed,  I  M.  &  S.  28. 
of  Morgan  v.  Daviiofi,  Id.  114; 
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that  purpose ;  but  that  he  never  received  any  value  for  it, 
and  never  gave  the  defendant  any. 

For  the  plaintiffi  evidence  in  reply  was  given  to  shew 
that  the  plaintiff  had  discounted  the  bill  for  a  person 
named  Howard^  who  had  bought  it  for  2501.  and  the  can- 
cellation of  a  debt  of  610/.|  due  to  him  from  a  person 
named  Pullen.  It  also  appeared^  that^  when  the  plaintiff 
discounted  the  bill,  he  knew  the  circumstances  under 
which  it  came  to  Mr.  Howard's  hands. 

Sir  J.  Scarleitf  for  the  defendant. — I  submit  that  the 
purchase  of  this  bill  for  S50/.  and  the  debt  of  610/.  was 
usurious ;  and  I  also  submit  that  the  plaintiff  must  have 
known^  or  at  least  suspected,  that  the  bill  had  been  im- 
properly come  by ;  and  if  the  plaintiff  had  cause  so  to 
know  or  suspect,  he  is  not  entitled  to  recover.  If  a  per- 
son takes  a  lost  bank-note  bond  fide^  and  for  valuable 
consideration — if  he  takes  it  without  due  caution,  he  is  not 
protected.  That  was  held  in  the  case  of  GiUv.  Cubiii  (a). 
So,  in  the  case  of  Downe  v.  Hailing  (6),  where  a  check  had 
been  lost,  and  the  defendants,  who  kept  a  very  exten- 
sive drapery-shop,  received  it  in  payment  from  a  poor 
woman,  who  bought  a  trifling  article,  and  gave  her  the 
change  in  money.  There,  though  there  was  no  malafides^ 
it  was  held  that  they  were  liable  to  the  real  owner  of  the 
check,  because  they  took  it  under  circumstances  calcu- 
lated fairly  to  excite  suspicion.  The  buying  of  a  bill  like 
this  is  of  itself  suspicious.  Where  a  person  has  to  pay 
money  at  Leghorn  or  Naples,  he  goes  into  the  market, 
and  buys  a  bill  drawn  by  some  respectable  house  in  this 
country  on  a  respectable  house  at  the  place  at  which  he 
wishes  to  pay  the  money;  but  that  does  not  apply  to  these 
domestic  bills,  where  the  parties  are  all  in  this  country. 

Den  MAN,  C.  J.  (in  summing  up)— If  there  was  gross 

(a)  Ante,  Vol.  1,  p.  163, 487.  (6)  Ante,  Vol.  2,  p.  11. 
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negligence  in  the  plaintiff  when  he  discounted  this  bill, 
after  it  had  been  improperly  obtained,  that  will  prevent 
him  from  recovering  in  the  present  action,  although  he 
may  have  acted  band  fide;  but,  it  will  be  for  you  to  con* 
sider^  whether  that  appears  in  this  case.  You  will  also 
have  to  say,  whether  there  was  a  consideration  given  for 
the  bill  by  the  plaintiff,  and  whether  there  was  usury  before 
it  came  to  him ;  and,  if  there  was,  whether  there  was  gross 
negligence  in  him  at  the  time  of  his  discounting  the  bill. 
If  you  think  that  the  plaintiff  did  not  give  value  for  it,  or 
if  you  think  that  he  has  given  value  for  it,  and  the  usury  is 
made  out,  and  that  there  was  gross  negligence  in  the  dis- 
counting it,  you  will  find  a  verdict  for  the  defendant;  but, 
if  you  think  that  that  is  not  made  out,  you  wQl  find  for 
the  plaintiff. 

Verdict  for  the  plaintiff. 


Plaiiy  for  the  plaintiff,  applied  for  a  certificate  for  im- 
mediate execution. 

R.  V.  Richards,  for  the  defendant.-— Sir  J.  Scarlett 
means  to  move. 

Demman,  C.  J. — I  shall  grant  a  certificate  for  execution 
to  issue  in  a  fortnight,  unless  the  defendant  brings  500/. 
into  Court  within  a  week. 

R.  V.  Richards. — Does  your  Lordship  intend  that,  not- 
withstanding Sir  «/•  Scarlett's  intention  of  moving? 

Demman,  C.  J. — Yes  (a). 

Campbell,  S.  G.,  and  Piatt,  for  the  plaintiff. 

Sir  J.  Scarlett,  R.  V.  Richards,  and  Steer,  for  the  de- 
fendant 

[Attornieft— 0.  T.  Alger,  and  T.  Gt66«.] 

{ti^  The  money  was  pud  into  Court. 

VOL.  VI.  O  N.  p. 
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1833.  In  the  ensuing  term,  Sir  J.  Scarlett  moved  for  a  rule  to 

shew  cause  why  there  should  not  be  a  nonsuit  entered,  or 
a  new  trial  had — First,  on  the  ground  that  the  present- 
ment was  not  a  due  presentment — and,  secondly,  that,  in- 
stead of  the  Lord  Chief  Justice  leaving  it  to  the  jury  \o 
say  whether  the  plaintiff  had  been  guilty  of  gross  negli- 
gence, his  Lordship  ought  to  hare  left  it  to  them  to  say, 
whether  the  plaintiff  bad  taken  the  bill  under  such  cir- 
cumstances as  ought  to  have  excited  his  suspicion. 

DsNHAN,  C.  J. — There  seems  to  be  no  objection  made 
to  the  way  in  which  I  left  the  case  to  the  jury,  except  as 
to  the  use  of  the  words  ''  gross  negligence.*'  I  used  those 
words  very  advisedly;  and  I  think  that  that  is  what  a  de^ 
fendant  ought  to  make  out,  and,  it  seems  to  me,  that  that 
was  properly  a  question  for  the  jury.  With  respect  to 
the  presentment^  we  will  confer  with  the  other  Judges. 

LiTTLEDALB,  J. — I  couccive  that  gross  negligence  is 
the  least  that  a  defendant  ought  to  prove. 

Taunton,  J. — I  cannot  form  a  precise  estimate  of  what 
is  intended  to  be  conveyed  by  the  words  ''  due  caution." 
I  think  that  the  term  *'  gross  negHgence"  is  quite  proper. 

Patteson,  J. — What  is  the  meaning  of ''  taking  a  bill 
under  such  circumstances  as  ought  to  excite  suspicion?** 
The  term  "  gross  negligence"  appears  to  me  to  be  much 
more  proper. 

The  Court  afterwards  granted  a  rule  to  shew  cause  why 
a  nonsuit  should  not  be  entered  on  the  point  respecting 
the  presentment. 
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Doe  on  the  Demise  of  Wutuerell  t?.  Bird.  jj^  ^^^ 

JBiJECTMENT  to  recorer  a  house  at  Kensington,  called  A  covenant  for 

Kensington  House,  by  reason  of  a  forfeiture  of  the  lease,  allowed  to  come 

by  the  breach  of  four  of  the  covenants  contained  in  it.         jJl^the^'st^atelJ 

It  appeared  that  the  house  was  let  by  a  lease,  dated  it«  repair  at 

•TV  \         m    *^^^^  •■  «   .11  i»        •  "convenient 

December  5,  180^,  to  a  person  named  SoiUeux,  for  sixty-  times,"  is  not 
one  years,  and  that  through  him  the  term  had  devolved  on  notbdng^aiiovr- 
the  defendant,  who  had  underlet  the  house  to  Mr,  Finch,  '^  '°  »?,j"^ 

'  ^  '  some  of  the 

who  was  a  surgeon,  and  used  the  house  as  a  lunatic  asy-  rooms,  if  he  has 

1^  given  no  notice 

tnm.  of  his  coming. 

The  first  covenant  alleged  to  be  broken  was  a  covenant  ^  |^g^7"h^t  he 
to  repair  and  uphold  the  premises.     The  second  was  a  will,  during  the 

•  term,  repair,  up- 

covenant  that  the  lessor  and  his  agents,  &c.,  should  enter  hold,  support, 
to  view  the  state  of  repair.    The  third  was  a  covenant  not  mai^*(J[|n*uie 
to  suffer  certain  businesses  and  trades  specified,  "  or  any  *;"*^J  waUs  to 

^  .  the  demised  pre- 

other  oflfensive  trade,"  to  be  carried  on  upon  the  premises;  mises  belonging, 
and  the  fourth  was  a  covenant  not  to  remove  or  destroy  lessee,  during  ^ 
fruit  or  other  trees.  ^^^^^ 

The  covenant  to  repair  and  uphold  was  in  the  following  '^^u  which  di- 

*  "    vides  the  court 

terms :  —  yard  at  the  front 

"And  also,  that  he,  the  said  J.  N.  J.  S.,  his  executors,  froman^hw 
administrators,  and  assigns,  shall  and  will  within  the  space  y*'^  *'****  "*^* 
of  four  years,  to  be  computed  from  the  said  19th  day  of     A  covenant 
March  last,  put,  or  cause  to  be  put,  the  said  messuage  or  grub  up  trees js 
tenement  hereby  demised,  and  all  and  singular  the  houses,  moling  treeT 
outhouses,  bakehouse,  coach-house,  stables,  edifices,  and  fr**™  one  part  of 
other  buildings,  brick  walls,  pales,  rails,  and  all  and  sin-  another;  and  so 
gular  other  Ae  premises  hereby  demised,  with  their  and  away  L^i^^even 
every  of  their  appurtenances,  into  complete  and  perfect  ^^i^nf  a**Jeater 
order  and  repair,  and  also  make,  put,  and  restore  the  be-  quantity  than  he 
fore-mentioned  wall,  windows,  and  window  firames,  suitable  less  those  taken 
to  the  building  in  its  original  state,  to  the  good  liking  of  •^•y  were  dead. 
the  said  T.W. 

**  And  that  after  the  said  hereby  demised  premises  shall 
be  so  as  aforesaid  put  into  complete  order  and  repair,  and 

oS 
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restored  and  reinstated  as  hereinbefore  mentioned,  that 
he,  the  said  J.  N.J.  S.,  his  executors  and  administrators, 
or  assigns,  shall  and  will  from  time  to  time,  and  at  all  times 
thereafter  during  the  said  term  hereby  demised,  at  his  and 
their  own  proper  costs  and  charges,  when,  where,  and  as 
often  as  need  or  occasion  shall  be  or  require,  well  and 
sufficiently  repair,  uphold,  support,  sustain,  maintain, 
glaze,  pave,  fence,  scour,  pale,  rail,  cleanse,  paint,  amend, 
preserve,  and  keep  in  repair  the  said  messuage  or  tene- 
ment hereby  demised,  and  all  and  singular  the  houses, 
out-houses,  bakehouse,  coach-house,  stables,  edifices,  and 
other  buildings,  brick  walls,  gates,  pales,  rails,  &c.,  and 
every  thing  else  to  the  same  messuage  or  tenement,  here- 
ditaments and  premises  belonging,  or  which  shall  belong 
or  appertain  thereto,  or  to  any  part  or  parcel  thereof,  as 
well  ornamental  as  useful,  in,  by,  and  with  all  and  all  man- 
der  of  needful  and  necessary  reparations,  fencings,  cleans- 
ings,  and  amendments  whatsoever." 

It  was  opened  by  Campbell^  S.  G. — That  Mr.  Finch  had 
taken  down  a  wall  that  divided  the  court-yard  at  the  front 
of  the  house  from  another  court-yard  at  the  side  of  the 
house;  and  he  submitted,  that  it  was  not  enough  that  a 
tenant  should  take  down  walls  and  put  them  up  again  be- 
fore the  end  of  the  term;  for  that,  if  a  tenant,  under  such 
a  covenant  as  this,  pulled  down  walls,  it  was  a  forfeiture  of 
his  lease,  as  he  was  bound  to  uphold  the  walls  in  their 
original  state;  and  he  cited  the  case  of  the  Corporation  of 
London  v.  Venables^  which  was  heard  before  Sir  John 
Leach,  Master  of  the  Rolls  (a).    With  respect  to  the 


(a)  We  have  been  favoured  by  October,  1833,  at  lus  priTSte 

the  learned  Solicitor-General  with  house), 

a  sight  of  his  manuscript  note  of  "  The  pluntiffs  were  ground 

that  case,  wluch  was  as  follows:—  landlords  of   No.  22,   Finsbury 

^  The  Corporation  of  London  ▼.  Square.    The  house  and  premises 

VenMu, — (Heard  before  the  comprised  a  dwelling-house  front- 

Alsster  of  the  Rolls,  30th  of  IngFinsbury  Square,  and  a  stable 
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question  as  to  whether  the  keeping  a  lunatic  asylum  was 
the  carrying  on  of  an  offensive  trade^  he  cited  the  case  of 
Doe  d.  Bish  ▼.  Keeling  (a). 

The  covenant  to  view  was  as  follows: — "  And  further, 
that  it  shall  and  may  be  lawful  to  and  for  the  said  Thomas 
Wetherell,  his  heirs  and  assigns,  and  his  or  their  agents, 
stewards,  and  surveyors,  with  workmen  and  others  in  his 
or  their  or  every  of  their  company,  twice  or  oftener  in 
every  year  during  the  said  term  hereby  demised,  at  conve- 
nieni  times  in  the  day-time,  to  enter  and  come  into  and  up- 
on the  said  messuage  or  tenement,  hereditaments  and  pre- 
mises hereby  demised  or  mentioned,  or  intended  so  to  be, 
or  any  part  or  parcel  thereof,  there  to  view,  search,  and 
seethe  state  and  condition  of  the  same  premises,  and  of  all 
defects  and  want  of  reparation  as  upon  every  such  view 
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and  coach-house  fronting  Provi- 
dence Row,  and  a  counting-house 
at  the  back  of  the  coach-house. 
The  defendant,  as  the  receiver  of 
the  police,  entered  into  an  agree- 
ment with  the  lessee  for  a  lease 
for  twenty-one  years,  and  com- 
menced alterations  in  the  stable, 
coach-house,  and  counting-house, 
for  the  purpose  of  converting  them 
into  waiting-rooms,  &c.  The  bill 
prayed  an  injunction  to  restrain 
the  defendant  from  committing 
waste,  upon  the  ground  of  the  co- 
venant for  repairs  being  not  on- 
ly for  repair,  but  for  maintaining 
the  buildings  erected  or  to  be 
erected. 

'<  The  Master  of  the  Rolls  con- 
sidered it  to  be  waste  within  the 
covenant,  and  decreed  an  injunc- 
tion. 

^  The  affidavits  stated  the  de- 
preciation in  value  of  the  proper- 
ty, occasioned  by  the  purpose  for 


which  these  alterations  were  in- 
tended, namely,  a  police-office, 
and  also  the  depreciation  in  value 
of  the  property  No.  22,  as  a  resi- 
dence, in  the  opinion  of  the  city 
surveyor. 

''  The  case  was  argued  by  Mr. 
Bickersteth  and  Mr.  £.  J.  Lloyd, 
for  the  plaintiffs;  Mr.Wray,  for 
the  defendant.'* 

(a)  1  M.  &  Sel.  95.  In  that 
case  a  lessee  of  a  house  had  cove- 
nanted with  the  lessor  "  not  to 
use  or  exercise,  or  to  permit  or 
suffer  to  be  used  or  exercised, 
upon  the  demised  premises  or  any 
port  thereof,  any  trade  or  busi- 
ness whatsoever,  without  the  li- 
cence" of  the  lessor.  He  after- 
wards, without  licence,  assigned 
the  lease  to  a  schoolmaster,  who 
carried  on  his  business  in  the 
house  and  prembes.  This  was 
held  to  be  a  breach  of  the  cove- 
nant. 
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1833.  shall  be  then  and  there  found,  to  give  or  leave  notice  or 
warning  in  writing,  at  or  upon  the  said  demised  premises, 
or  on  some  part  thereof^  to  or  for  the  lessee  or  his  assigns 
to  repair  within  three  calendar  months." 

The  covenant  not  to  permit  an  offensive  trade  to  be  car- 
ried on  was,  that  the  lessee  and  his  assigns  "  shall  not  nor 
will,"  at  any  time  during  the  term,  **  permit  or  suffer  any 
person  or  persons  whomsoever  to  inhabit  or  dwell  in  or 
upon  any  part  of  the  said  hereby  demised  premises,  who 
^hall  use  or  exercise  therein  or  thereupon  the  trades  or 
businesses  of  a  butcher,  baker,  slaughterman,  melter  of 
tallow,  tallow-chandler,  tobacco-pipe  maker,  tobacco-pipe 
burner,  soap-maker,  sugar-baker,  feU-monger,  dyer,  distil- 
ler, victualler,  vintner,  tavern-keeper,  or  coffee-house 
keeper,  tanner,  common  brewer,  or  any  offensive  irade, 
without  the  special  licence  and  consent  of  the  said  T.  W., 
his  heirs  and  assigns,  in  writing,  first  had  and  obtained  for 
that  purpose." 

The  covenant  respecting  the  trees  was  as  follows:— 
"  And  further,  that  the  said  J.  N.  J.  S.,  his  executors, 
administrators,  or  assigns,  shall  not  nor  will,  (without  the 
consent  in  writing  of  the  said  Thoaias  Wetherell,  his  heirs 
or  assigns),  remove,  grub  up,  or  destroy  any  fruit  trees  or 
other  trees,  (not  being  small  fruit  trees),  growing,  orwhich, 
during  the  said  term  hereby  granted,  may  grow  upon  the 
said  premises  or  any  part  thereof,  but,  on  the  contrary, 
shall  and  vrill  use  his  or  their  best  endeavours  to  preserve 
the  same,  and  improve  the  growth  thereof." 

With  respect  to  the  breach  of  the  covenant  to  view,  a 
witness  said — *'  I  went  with  Mr.  WethereU  to  view  tiie 
house;  we  were  prevented  from  seeing  some  of  the  rooms: 
the  servant  said  we  could  not  see  them.  I  do  not  know 
that  Mr.  WethereU  had  sent  any  notice  that  he  was  com- 
mg. 

It  was  proved  that  the  house  was  used  as  a  lunatic  asy- 
lum, and  evidence  was  given  that  the  asylum  was  conduct- 
ed in  the  best  possible  manner,  but  that,  occasionally, 
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noises  were  heard  firom  it  It  was  ako  proved,  that,  by 
being  used  as  a  lunatic  asyhinii  the  house  would  be  consi* 
derably  deteriorated  in  value.  With  respect  to  the  trees, 
it  was  proved  that  Mr.  Finch  took  up  a  good  many  shrubs 
and  some  cedar  trees,  as  much  as  ten  feet  high.  Some  of 
the  trees  he  took  away  entirely,  but  he  planted  the  others 
in  other  parts  of  the  premises;  and  it  afterwards  appeared 
that  some  of  these  trees  were  dead,  and  also,  that  the 
number  of  fresh  trees  planted  was  much  greater  than  the 
number  of  old  ones  taken  away. 

Sir  J.  Scarlett,  for  the  defendant. — With  respect  to  the 
covenant  to  uphold  the  walls,  is  it  to  be  said  that  a  person 
is  to  forfeit  his  lease  if  he  pulls  down  a  wall,  so  as  to  make 
a  way  through  it?  Must  a  man  keep  pr^aoises  held  on  a 
long  lease  in  so  exactly  the  same  state  that  he  must  not 
puU  down  a  piggery  and  put  up  a  statue  in  its  stead?  I 
know  that,  at  the  end  of  the  term,  he  must,  if  it  be  insist- 
ed on,  leave  the  place  in  the  same  state  as  he  found  it. 
The  next  breach  of  covenant  on  which  the  lessee  of  the 
plaintiff  goes,  is  a  breach  of  the  covenant  to  view  the  pre- 
mises and  inspect  the  state  of  the  repairs.  Is  it  reason- 
able that  a  landlord  should  come  to  inspect  the  state  of 
the  repairs  without  giving  previous  notice?  I  submit  that 
this  covenant  cannot  be  broken  without  a  deliberate  re* 
Aisal,  after  a  notice  of  the  landlord's  intention  to  ccmie. 
Suppose  a  landlord  came,  as  this  gentleman  did,  without 
notice,  and  the  servant  who  shews  him  over  the  house 
says,  ^'  You  cannot  go  there,  sir,  my  mistress  is  dressing  ;*' 
would  that  be  a  forfeiture  of  the  lease?  With  respect  to 
the  covenant  which  relates  to  the  not  carrying  on  an  of- 
fensive trade,  the  case  Cited  does  not  apply.  There  the 
covenant  was  that  no  business  at  all  should  be  carrijsd  on; 
and  it  was  there  held  that  a  school  was  a  business.  Here 
the  words  are  "  any  offensive  trade."  A  covenant  for  a 
forfeiture  must  be  construed  strictly.    Is  this  a  trade? 
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Would  the  keeping  of  a  lunatic  asylum  make  a  party  sub- 
ject to  the  bankrupt  laws?  I  think  not. 

J^.  Pollockt  in  reply. — The  covenant  to  keep  in  repiur 
is  exactly  in  the  same  terms  as  the  covenant  to  leave  in 
repair;  and  the  party  is  as  much  bound  to  keep  the  pre* 
mises  in  the  same  state,  as  he  is  to  leave  them  so. 

Denman,  C.  J.,  (in  sununing  up). — The  question  is, 
whether  this  lease  has  been  forfeited,  by  a  breach  of  any 
of  these  covenants;  for,  if  either  of  the  covenants  is  broken, 
the  lessor  may  recover  the  premises.  These  covenants 
contain  a  vast  number  of  words,  some  of  which  have  no 
very  definite  meaning.  I  think  that  the  breach  of  cove- 
nant, in  not  allowing  the  landlord  to  view,  is  not  made  out. 
He  is  to  view  at  **  convenient  times; "  and  I  think  that  he 
ought  to  give  notice  that  he  is  coming ;  and  if  he  does  not 
give  notice,  it  is  not  to  be  considered  a  **  convenient  timci** 
as  it  cannot  be  expected  that,  where  any  business  is  car- 
ried on,  they  can  allow  the  landlord  to  go  all  over  the  pre- 
mises without  they  have  previous  notice  of  his  coming. 
The  next  covenant,  which  relates  to  carrying  on  any  offen- 
sive trade,  is  very  clumsily  and  inartificially  worded-  It  is, 
that  particular  businesses  and  trades  enumerated  shall 
not  be  carried  on,  and  that  the  inhabitant  shall  not  carry 
on  any  **  ofiensive  trade."  The  question  is,  whether,  as 
the  business  carried  on  here  is  not  among  those  enume- 
rated, it  comes  within  the  term  **  offensive  trade?  "  and, 
upon  this  point,  I  think,  notwithstanding  the  word  **  busi- 
ness" is  omitted  after  the  words  offensive  trade,  that  this  is 
within  the  meaning  of  the  covenant;  because  we  must 
look  at  the  object  of  the  covenant,  which  is  not  to  prevent 
such  tradings  as  are  within  the  meaning  of  the  bankrupt 
laws,  but  to  prevent  such  things  as  are  likely  to  be  an  an- 
noyance. I  therefore  think  it  within  the  covenant,  if 
you  think  it  was  offensive.    I  think,  also,  that  the  taking 
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down  of  the  wall  is  also  a  breach  of  the  covenant  respect- 
ing the  upholding  of  the  walls,  unless  the  tenant  had  ob- 
tained the  consent  of  his  landlord.  With  regard  to  the 
removing  of  the  trees,  Mr.  Finch  ought  to  have  obtained 
the  consent  of  the  landlord  before  he  did  that.  Jt  is  im- 
possible to  say  that  the  taking  up  cedars  ten  feet  high  is 
not  a  breach  of  the  covenant,  even  if  they  were  removed 
to  another  part  of  the  premises,  provided  it  was  done 
without  the  consent  of  the  landlord.  If  the  trees  were 
dead,  I  should  say  that  it  would  be  no  breach  of  the  co- 
venant to  remove  them. 

Verdict  for  the  plaintiff. — The  jury  found 
that  the  covenants  respecting  the  wall 
and  offensive  trade  had  been  broken; 
but  that  the  covenant  to  allow  the  view, 
and  that  respecting  the  trees,  had  not 
been  broken. 

Campbell,  F,  Pollock,  and  Kelly,  for  the  plaintiff. 
Sir  J.  Scarlett,  and  Steer,  for  the  defendant. 
[Atiorme&^Nind/^  C,  and  Btrd] 


In  the  ensuing  term.  Sir  J.  Scarlett  moved  for  a  rule 
to  shew  cause  why  there  should  not  be  a  new  trial,  upon 
the  ground  that  a  lunatic  asylum  was  not  an  offensive 
trade;  and  upon  an  aflSdavit  as  to  the  pulling  down  the 
waU. 

The  Court  granted  a  rule  to  shew  cause. 
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Dec.  9M. 

In  an  action  of 
trespsBs  for  tak- 
ing goods,  the 
defendant,  with- 
out pleading  the 
general  issue, 
pleaded  that  the 
house  of  the 
plaintiff  was 
"  within  and  par- 
cel of  the  parish 
of  M.,"  and  that 
he,  being  a  con- 
stable, took  the 
goods  under  a 
warrant  of  dis- 
tress for  paro- 
chial rates.    The 
replication  stated 
that  the  house 
was  not  *'  within 
or  parcel  of  the 
parish  of  M." 
The  plaintiff's 
counsel  claimed 
the  right  to 
begin,  as  they 
had  to  prove  the 
demand  of  per- 
usal and  copy 
of  the  warrant 
This  the  defen- 
dant's counsel 
offered  to  admit: 
—Held,  that  the 
defendant  had 
the  right  to 
begin. 


BuRRELL,  Bart.9  r.  Nicholson. 

Trespass.— The  first  count  of  the  deckration  stated 
that  the  defendant  "  broke  and  entered  a  certain  dwelling- 
house  of  the  said  plaintiff,  situate  and  being  in  the*'  county 
of  Middlesex,  and  took  his  goods,  and  detained  them  for 
one  hour.  The  second  count  was  for  taking  the  goods. 
There  was  no  plea  of  the  general  issue,  and  the  defendant 
had  pleaded  a  justification,  which  stated  that  the  plain- 
tiff's house  was  "  within  and  parcel  of  the  parish  of  St 
Margaret,  Westminster ; "  and  justified  the  taking  of  the 
goods  as  a  distress  for  parochial  rates,  assessed  on  the 
plaintiff  in  respect  of  this  house,  as  being  in  the  parish  of 
St  Margaret. 

Replication — That  the  house  "  was  not  within  or  par- 
cel of  the  said  parish  of  St.  Margaret  (a)." 


(a)  As  this  form  of  plea  and 
replication  are  not  to  be  found  in 
any  of  the  printed  collectioBS,  we 
have  subjoined  them : — 

Plea, — And  the  said  defendant 
defends  the  force  and  injury, 
when  &c.,  and  says  that  the  said 
plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action 
thereof  against  him,  because  he 
says  that  the  supposed  trespasses, 
as  to  the  said  goods,  chattels,  and 
elTocts,  in  tlie  said  first  count 
mentioned,  and  die  supposed  tres- 
pass, as  to  the  said  goods  and 
chattels,  in  the  said  last  count 
mentioned,  were  and  are  one  and 
the  same  supposed  trespass,  and 
not  other  or  different  trespasses. 
And  the  siud  defendant  further 
siuth,  that  the  said  dwelling- 
house,  in  the  said  first  count  men- 
tioned, and  in  which  &c.,  before 
and  at  the  time  of  making  the 
rate  and  assessment  hereinafter 
mentioned,  and  from  thence,  un- 


til, and  at  the  said  time  when 
&c.,  in  the  said  first  count  men- 
tioned, was  within  and  parcel  of 
the  parish  of  St.  Margaret,  in  the 
city  of  Westminster,  in  the  county 
of  Middlesex.  And  the  said  de- 
fendant further  saith,  that  before 
the  said  time  when  &c.,  in  the 
said  first  count  mentioned,  to 
wit,  oa  the  25th  day  of  May,  in 
the  year  of  our  Lord,  1830,  in 
the  county  aforesaid,  in  and  by  a 
eeriain  rale  or  assessment  then 
and  there  nisMie,  assessed,  altow* 
ed,  and  published,  according  to 
the  several  statutes  in  that  case 
made  and  provided,  the  said  plain- 
tiff so  being  an  mhabiUnt  and  oc- 
cupier of  a  house  and  premises 
in  the  said  parish  of  St.  Marga- 
ret, (the  said  house  being  the  said 
dwelling-house  in  the  said  first 
count  mentioned,  and  in  which 
&c.),  was  duly  rated  and  assessed 
for  and  in  respect  of  the  said 
house  and  premises,  for  and  to- 
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Tbe  pleadings  having  been  opened,  Campbell^  S.  G., 
for  the  defendant,  ckimed  the  right  to  begin,  as  the  af- 
firmadve  of  the  issue  lay  upon  the  defendant. 
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wards  the  necessary  relief  of  tbe 
poor,  tbe  rep«r  of  the  highways, 
and  the  cleansing  the  streets, 
within  the  parishes  of  St.  Marga- 
ret and  St.  John  the  Evangelist, 
in  the  city  of  Westminster  afore* 
saSd,  in  and  for  the  then  present 
year,  in  the  sum  of  42/.,  and  which 
said  snm  of  421.  ^vas  aftenvards, 
and  before  tbe  stdd  time  when 
&c.,  in  tbe  said  first  count  men- 
tioned, to  wit,  on  the  day  and 
year  hist  aforesaid,  in  the  comity 
aforesaid,  lawfully  demanded  of 
the  said  plaintiff,  and  that  he,  the 
said  plaintiff,  then  and  there  re- 
fused to  pay  the  same ;  and  the 
said  defendant  further  saith,  that 
afterwards,  and  before  tbe  said 
time  when  &c.,  in  the  siud  first 
count  mentioned,  to  wit,  on  tbe 
28tb  day  of  July,  in  tbe  year  of 
our  Lord,  1831,  in  the  county 
aforessdd,  the  said  plaintiff  had 
been  duly  summoned  by  and  be- 
fore James  Ferguson,  and  Law- 
rence Williams,  Esquires,  (they, 
tbe  said  James  Ferguson,  and 
Lawrence  WHIiams),  then  and 
there  bdng  two  of  his  Migesty's 
justices  of  tbe  peace  in  and  for 
tbe  said  city  of  Westminster,  in 
tbe  said  county,  to  shew  cause  why 
be  refused  to  pay  tbe  said  sum  of 
42/.,  so  rated  and  assessed  as 
aforesaid;  and  tbe  said  plain- 
tiff baying  then  and  there  ap- 
peared before  tbe  said  James 
Ferguson  and  Lawrence  Wil- 
liams, so  being  such  justices  as 
aforesaid,  in  pursuance  of  such 
summons,  bad  admitted  such  de- 
mand of  tbe  said  sum  of  42/., 


rated  as  aforesaid,  and  that  he  bad 
been  so  summoned ;  and  tbe  said 
plaintiff  was  then  and  there  duly 
required  by  tbe  said  justices  to 
pay  thesmd  sum  of  42/.,  or  shew 
them  cause  why  be  should  not  pay 
the  same;  but  tbe  said  plaintiff 
then  and  there  refused  to  pay  the 
same,  and  did  not  shew  to  tiie 
said  justices  any  sufficient  cause 
why  tbe  same  should  not  be  paid; 
and  thereupon  tbe  said  James 
Ferguson  and  Lawrence  Wil- 
liams, so  being  such  justices  as 
afores»d,  afterwards,  and  before 
the  said  time  when  Arc,  in  the 
said  first  count  mentioned,  to  wit, 
en  the  day  and  year  last  aforesaid, 
in  tbe  county  aforesaid,  according 
to  tbe  form  of  tbe  statutes  in  such 
case  made  and  provided,  duly 
made  and  issued  their  warrant 
in  writing,  under  their  hands  and 
seals,  directed  to  John  Daniel, 
one  of  the  collectors  of  tbe  said 
parish  of  St.  Margaret,  Westmin- 
ster, in  tbe  county  of  Middlesex, 
and  to  tbe  churchwardens  and 
overseers  of  the  poor  of  tbe  said 
last-mentioned  parish,  and  to  tbe 
said  defendant,  (be,  tbe  said  de- 
fendant, then  being  m  constable 
of  tbe  said  last-mentioned  parish), 
and  to  all  other  constables  and 
headboroughs  of  tbe  said  last- 
mentioned  parish,  and  to  eacii  and 
every  of  them,  and  to  all  others 
whom  the  said  warrant  might 
concern,  and  thereby  then  and 
there  required  them,  or  some  or 
one  of  them,  forthwith  to  make 
distress  of  tbe  goods  and  chattels 
of  tbe  said  plaintiff;  and  if,  within 
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Sir «/,  Scarleii,  for  the  plaintiff.— I  submit  that  I,  on 
the  part  of  the  plaintiff^  ought  to  begin.  This  is  an  ac- 
tion for  taking  the  plaintiff's  goods;  and  though  the  ques- 
tion on  the  record  is^  whether  the  house  be  in  this  parish 


the  ipace  of  four  dayi  next  after 
lucb  distreasy  the  said  sttm,  toge- 
ther with  the  further  sum  of 
St.  6d,,  being  the  costs  incurred 
in  the  premises,  making  in  the 
whole  the  sum  of  42L  5t,  6d.,  to- 
gether with  the  reasonable  charges 
of  taking  and  keeping  the  said 
distress,  should  not  be  paid,  that 
then  they,  or  some  or  one  of 
them,  should  sell  the  said  goods 
and  chattels,  so  distrained,  and 
out  of  the  money  arising  by  such 
sale  should  detain  the  said  sum  of 
42/.,  and  also  the  said  sum  of 
6s.  6d.f  and  also  the  reasonable 
charges  of  taking,  keeping,  and 
selling  the  said  distress,  rendering 
to  the  sud  plaintiff  the  oyerplus 
on  demand;  which  said  warrant, 
afterwards,  and  before  the  said 
time  when  &c.,  in  the  said  first 
count  mentioned,  to  wit,  on  the 
day  and  year  last  aforesaid,  in  the 
county  aforesaid,  was  delivered  to 
the  said  defendant,  who  then,  and 
at  the  time  of  making  the  8«d 
warrant,  and  from  thence  until, 
and  at  the  said  time  when  &c.,  in 
the  sud  first  count  mentioned, 
was  a  constable  of  the  sud  parish 
of  St.  Margaret,  Westminster,  in 
the  county  of  Middlesex,  afore- 
sfud,  in  due  form  of  law  to  be 
executed,  by  virtue  of  which  said 
warrant  the  said  defendant,  so 
being  such  constable  as  afore- 
said, afterwards,  to  wit,  at  the 
said  time,  &c,  in  the  said  first 
count  mentioned,  broke  and  en- 
tered the  sud  dwelling-house,  in 
the  said  first  count  mentioned, 
and  in  which  &c.,  and   seized^ 


took,  and  dbtrained  the  said 
goods,  chattels,  and  effects,  in 
the  said  first  and  last  counts  re- 
spectively mentioned,  then  being 
in  the  said  dwelling-house,  as  and 
for  a  distress,  for  the  said  several 
sums  of  42/.  and  5f .  6tL,  which 
were  then  and  there  respectively 
in  arrear  and  unpaid,  and  kept 
and  detained  the  said  goods,  chat- 
tels, and  effects  for  the  said  space 
of  time  in  the  said  first  count 
mentioned,  and  until  the  said 
plaintiff  paid  the  said  several  sums 
of  42/.  and  6f.  6d.,  together  with 
the  reasonable  charges  of  taking 
and  keeping  the  said  distress,  as 
it  was  lawful  for  the  sud  defen- 
dant to  do  for  the  cause  afore- 
said* which  are  the  same  supposed 
trespasses  in  the  said  declaration 
mentioned,  and  whereof  the  said 
plaintiff  hath  above  complained 
against  the  said  defendant.  And 
this  he,  the  said  defendant,  is  rea- 
dy to  verify;  wherefore  he  prays 
judgment,  if  the  said  plaintiff 
ought  to  have  or  maintain  his  afore- 
sud  action  thereof  agunst  him, 

*^'   (Signed)     John  Tidd  Pratt. 

Replication, — And  the  said 
plaintiff,  as  to  the  said  plea  of  the 
said  defendant,  by  him  above 
pleaded,  saith,  that  he,  the  said 
plaintiff,  by  reason  of  any  thing 
by  the  sud  defendant  in  that  plea 
alleged,  ought  not  to  be  barred 
from  having  and  maintaimi^  Ids 
aforesaid  action  thereof  against 
him,  the  said  defendant,  because 
he  saith  that  the  sud  dwelling- 
house,  in  which  &c.  at  the  said 
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or  not,  yet  still  the  plaintiff  should  begin,  because,  by  the 
Stat.  S4  Oeo.  S,  c.  44(a),  if  the  defendant  is  a  constable, 
which  this  defendant  is,  it  is  imperative  on  the  plaintiff  to 
make  a  demand  of  a  copy  of  the  warrant,  whatever  the 
issue  on  the  record  may  be ;  and  if  there  has  been  no  such 
demand,  the  plaintiff  must  be  nonsuited. 

Campbell,  S.  G. — I  will  admit  the  demand. 

Sir  «/.  ScarleiU — The  other  side  giving  the  admission 
is  just  the  same,  in  efiect,  as  if  I  called  a  witness,  as  it 
merely  dispenses  with  the  calling  of  a  witness;  and  I, 
therefore,  ought  to  begin. 

Dekman,  C.  J. — I  think  that  the  defendant's  counsel 
ought  to  begin. 

Campbell,  S.  G.,  opened  his  case,  and  called  witnesses 

for  the  defendant ;  Sir  /.  Scarlett  opened  the  case  for  the 

plaintiff,  and  went  into  evidence;  and  Campbell,  S.  G.,  for 

the  defendant,  replied. 

Verdict  for  the  defendant. 

Sir  J.  Scarlett,  Follett,  and  W.  H.  WaUon,  for  the 
plaintiff. 

Campbell,  3.  G.,  J»  Williams,  J»  Jervis,  and  Pratt,  for 
the  defendant. 

[Attomieft— Brfly,  W.  Sf  B.,  and  Rogers  Sf  Son.'] 


In  the  ensuing  Term,  Sir  J.  Scarlett  applied  for  a  rule 
to  shew  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  that  the  plaintiff  should  have  begun  instead  of  the 
defendant;  and  also  upon  three  other  grounds. 

The  Court  refused  a  rule  on  the  point  respecting  the 
right  to  begin,  but  granted  it  on  other  grounds. 

time  when  &c.,  was  not]  within  And  Uus  he,  the  said  plaintiff, 

or  parcel  of  the  parish  of  St.  prays  may  be  inquired  of  by  the 

Margaret,  in  the  city  of  West-  country,  &c. 

f,  in  the  county  of  Middle-  W.  W.  Follett. 


sex,  in  manner  and  form  as  the         (a)  Set  forth  ante,  Vol.  1,  p. 
sttd  defendant  hath  above,  in  his     41,  n.  (a), 
said  plea  in  that  behalf,  alleged. 


CASEvS  AT  NISI  PRIUS, 
Sktings  in  Hilary  Term  at  Westminster ^  1834. 

BEFORE  MR.  JUSTICE  J.  PARKE. 


Jan.  17M.  BrOWN  V,  WoODMAN. 

There  are  no      .ASSUMPSIT  foT  work  aTid  labour  about  an  engraving. 

^S::;':^     Plea-Oeneral  issue. 

dence;  therefore,      Jt  appeared  that  a  letter  had  been  sent  by  the  defen- 

where  a  defen-  *^ 

dant  has  given  dant  to  the  plaintiff,  of  which  the  defendant  had  kept  a 
piaintiffto  pro-  copy.  Notice  had  been  given  to  the  plaintiff  to  produce 
of  whrdTh*''      '**  ^^^*  when  called  for,  it  was  not  produced. 

kept  a  copy>  he 

i8  not  produced,  Campbell,  S.  6.,  for  the  defendant,  was  proceeding  to 
SImc  ontB*con-  CK>s8-exaniine  one  of  the  plaintiff's  witnesses  as  to  the 
tents,  and  is  not  contents  of  this  letter. 

bound  to  put  in 
the  copy ;  but, 

!f£u«te  o^ri!"      ^^'^  for  the  plaintiff.— I  submit,  that  the  copy  ought 
kT'th  **"*****     to  be  produced,  as  that,  next  to  the  original,  is  the  best 
evidence  of  its  contents. 

Parks,  J. — There  are  no  degrees  in  secondary  evi- 
dence. If  there  had  been  a  duplicate  original  it  might 
have  been  different. 

The  witness  gave  evidence  of  the  contents  of  the  letter. 

Nonsuit. 
Plati,  and  Tyndalcj  for  the  plaintiff. 

Campbell,  S.  G.,  for  the  defendant. 

[Attomies— il.  Rouilcdge,  and  /.  WalU.'] 
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Sims  v.  Tuffs.  j^^  j^^^ 

X  ROVER  for  boots^  shoes^  and  household  furniture,  if  a.,  the  tenant 
Plea-General  issue.  t^U'Z'Ctl 

got  his  land- 
•  i../«i         '®'^**  receipt  for 

It  was  opened  by  Campbell^  S.  G.,  for  the  plaintiny  that  it,  but,  fearing 
in  March,  1832,  the  plaintiff,  being  a  shoemaker,  was  fear-  ^lu  be'tLen 
ful  that  his  goods  would  be  seized  under  some  legal  pro-  am?!dthwr'' 
cest^  and  be  appHed  to  tbe  defendant,  who  was  his  land-  landlord  to  de- 
lord,  to  protect  the  goods.    The  defendant  said  he  would  and  that  theut- 
do  so,  but  that  the  plamtiff  owed  him  no  rent,  and  had  ^"rl^VS"*^* 
his  receipt  for  the  last  quarter;  but  that,  if  the  plaintiff  to  protect  the 
would  give  up  that  receipt,  he  (the  defendant)  would  de-  Undiord  do  to, 
stroy  it,  and  put  in  a  distress  for  that  quarterns  rent.   The  J^t^and^keep 
receipt  was  given  up,  and  the  defendant  not  only  put  in  a  xhu^SS^g^'j^ 
distress,  but  sold  the  goods,  and  kept  the  proceeds.  good  as  between 

A.  and  B,  though 
▼old  as  against  a 

Parke,  J.— The  parties  are  in  pari  delicto.     I  cannot  ^^^1,^^ 
assbt  the  plaintiff  in   the  recovery  of  the   proceeds  of  no  action  against 

B.  for  It.     But, 

this  sale.     They  were  both  contemplating  a  fraud.    The  if  b.  sold  some 
transaction  must  be  taken  as  valid  between  these  parties,  Suid  in^thnn- 
though  a  fraud  on  a  third  person.  db"S  A.*ma 

maintain  an  ac- 

Evidence  was  given  to  shew  that  the  goods  were  taken  of  thtMVrtides. 
on  a  distress  for  rent. 

Parke,  J. — I  hold  this  distress  to  be  a  valid  distress  be- 
tween these  parties,  and  the  plaintiff  can  recover  nothing 
either  for  the  seizure  or  the  sale.  If  there  were  any  things 
taken  which  are  not  in  the  inventory  of  goods  taken  un- 
der the  distress,  you  may  go  on  with  the  case  as  to 
them. 

The  defence  was,  that  the  rent  was  really  due;  but,  it 
being  at  first  supposed  that  four  pairs  of  boots  and  seven 
or  eight  pairs  of  shoes  had  been  sold  by  the  defendant, 
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which  were  not  m  the  inventory^  the  case  was  proceeded 
with;  but,  it  appearing  afterwards  that  they  were  not,  the 
plaintiff  was — 

Nonsuited. 

Campbell,  S.  G.,  and  Mansell,  for  the  plaintiff. 

Law,  and  Plait,  for  the  defendant. 

[Attonues — Fowler,  and  Isaacs.'] 

In  the  case  of  De  Metton  y.  De  decreed  to  be  delivered  ap  to  lum 
Jlfe//09iy2 Camp.  420,  and  12 East,  as  neutral  property: — Beld,  that 
234,  a  Frenchman,  domiciled  at  an  action  at  law  could  not  after- 
Lisbon,  had  consigned  a  cargo,  wards  be  muntained  by  the 
which  was  his  property,  to  Nantes,  Frenchman  against  the  Portu- 
nnder  the  name  of  a  native  For-  guese  to  recover  the  proceeds  of 
tuguese,  who  acted  as  neutraliter;  the  cargo,  on  the  ground  that  a 
the  ship  was  taken  a^d  brought  person  who  had  procured  an  ad- 
into  an  English  port,  and  the  cargo  judication  to  another  person  could 
libelled  in  the  Admiralty.  The  not  be  permitted  afterwards  to 
Portuguese,  with  the  privity  of  the  claim  the  same  property  as  be- 
Frenchman,  claimed  it,  and  it  was  longing  to  himself. 


Doe  on  the  Demise  of  Marriott  v.  Edwards. 
Jan.  17/A.      -^ 
If  on  the  trial     -ti^JECTMENT  to  recover  premises  at  Knightsbridge. 
of  an  ejectment,  Plea— General  issue. 

it  appear  that 

the  perish  ii  mis-  The  lessor  of  the  plaintiff  had  granted  a  lease  of  the 
ckradon,  the  property  to  a  person  named  Greenacre,  and  in  it  the  kt- 
Judge  wUi  allow  ^^  covenanted,  inter  alia,  to  build  houses  on  the  pre- 

it  to  be  amended  '  '  i  .        . 

under  the  ttat     mises,  which  he  had  not  done,  and  this  ejectment  was 

HA  A  W  A  c  Ai  '  tr 

although  the     *  brought  for  a  forfeiture.    The  lease  was  executed  on  the 
I^SiJr*"   6th  of  September,  1881,  and  was  for  ninety-three  years. 
Ifaiesaor,  j^  the  declaration  the  property  was  stated  to  be  "in 

who  has  only  an  *      »       ^f 

equitable  tide,     the  parish  of  St.  Margaret  and  St  John,  Westminster." 

granttaleaaeyhe 

half  a>  against 

his  lessee,  a  good  title  by  estoppel ;  but  if,  after  the  lease,  the  lessor,  by  a  mortgage  deed  grut  all  his 

interest  in  law  and  in  equity  to  a  mortgagee,  the  lessee  may  give  in  eridenoe  this  deed,  and  thus 

prevent  the  lessor  fiom  recovering  in  ejectment  on  a  forfeitnre  of  the  lease. 


Bdwarm. 
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Balrsiino  suggested  that  the  parish  was  '*  St  Margaret.**        1834. 

Doe 

Parkb.  J. — If  the  allegation  had  been  that  it  was  in  d. 

the  parishes  of  St.  Margaret  and  St.  John,  proof  that  it  v. 

was  in  St.  Margaret  would  have  done,  so  as  to  enable  the 
lessftr  of  the  plaintiff  to  recover  property  in  St  Mar- 
garet 

Gale,  for  the  plaintiff. — Part  may  be  in  one  parish  and 
part    inanother. 

Parkb»  J« — If  the  word  used  had  been  parishesi  that 
might  have  been  so. 

Gale,  for  the  plaintiff,  asked  for  leave  ta  amend  under 
the  stat3&  4W,4,  c.4^ 

Parkbi  J. — ^If  the  defendant  was  not  misled  I  shall 
aUow  the  amendment 

Baretaw. — It  is  for  a  forfeiture. 

Parxb,  J. — That  makes  no  difference. 

jBontow,— Ought  they  not  to  pay  some  costs  for  this 
amendment? 

Parkb,  J. — If  you  have  brought  witnesses,  or  have 
been  at  any  expense  to  prove  that  this  was  the  parish  of 
St  Margaret,  I  shall  allow  those  costs. 

BareiauK — We  have  not  brought  witnesses,  but  we  have 
depended  on  this  point 

Parkb,  J. — I  shall  consider  whether  I  shall  impose  the 
terms  of  paying  costs;  but  people  must  not  now  expect 
that  amendments  will  not  be  made, 

VOL.  VI,  p  N.P. 
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Barstow,  for  the  defendant,  opened,  that  he  should 
shew  that  the  lessor  of  the  plaintiff  had  parted  with  all 
his  interest  in  the  premises  after  he  had  granted  the  ledse 
to  Greenacre. 

>  PARKfi,  J.-^That  satisfies  me  that  the  amendment 
should  be  without  costs.  It  is  quite  clear  that  your  real 
defence  was  not  the  parish. 

For  the  defendant,  a  conveyance,  executed  on  the  17th 
February,  1832,  between  the  lessor  of  the  plaintiff  on  the 
one  part,  and  Eliza  Mary  Elliott  and  Ann  Catherine  El- 
liott of  the  other  part,  was  put  in. 

In  this  conveyance  it  was  recited,  that  '*  Whereas  the 
said  S.  W.  Marriott  is  now  suflBciently  entitled  to  the  he- 
reditaments secondly  hereinafter  particularly  mentioned, 
[the  premises  in  question],  and  intended  to  be  hereby 
granted  and  released,  for  an  estate  of  inheritance  in  fee 
simple  in  possession,  subject  to  a  mortgage  thereon  for 
securing  the  sum  of  10,000/.  and  interest,  but  free  from 
all  other  incumbrances.** 

It  then  recited  that  this  conveyance  was  to  secure  a  sum 
of  1100/.;  and  by  it  the  lessor  of  the  plaintiff  granted  to 
Eliza  Mary  Elliott  and  Ann  Catherine  Elliott, ''  all  estate, 
right,  title,  interest,  inheritance,  use,  trust,  possession, 
property,  claim,  and  demand  whatsoever,  both  at  law  and 
in  equity,  to  the  said  E.  M.  E.  and  A.  C.  E.,  their  heirs 
and  assigns,  for  ever,  subject  to  the  proviso  of  redemption 
hereinafter  contained." 

Parke,  J. — This  conveyance  passes  all  interest  both  at 
law  and  in  equity  out  of  the  lessor  of  the  plaintiff.  . 

Gale,  for  the  plaintiff. — I  submit,  that  a  tenant  cannot 
set  up  a  mortgagee's  title. 

Parke,  J.>-You  granted  a  lease  when  you  had  only 


HILARY  TERM,  4  WILL.  IV.— K.  B. 

equitable  interest;  but  you  had  then  a  good  title  as 
against  the  lessor  by  estoppel,  but  now^  by  this  convey- 
ancei  you  have  parted  with  all  your  interest  both  at  law 
and  in  equity^  and  the  plaintiff  must  be  called. 

Nonsuit. 
Gale^  for  the  plaintiff. 

BarstoWf  for  the  defendant. 

[AUornies — E,  Kemp,  and  Eaton.'] 


On  a  subsequent  day^  Gale  moved  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground 
that  a  tenant  could  not  set  up  against  his  landlord  a  title 
of  a  mortgagee,  who  had  not  interfered  with  the  posses- 
sion. He  admitted  that  a  tenant  might  shew  that  his 
landlord's  title  had  expired.  However,  in  the  case  oiDoe 
dem.  Brittow  v.  Pegge  (a),  Mr.  Justice  Buller  says,  that 
the  tenant  cannot  **  set  up  the  title  of  the  mortgagee 
against  the  mortgagor^  because  he  holds  under  the  mort- 
gagor, and  has  admitted  his  title."  So>  the  case  of  Doe 
dem.  Whittaker  v.  Hales  {b)  shews,  that  a  mortgagee  may 
recognise  a  legal  title  in  the  mortgagor ;  and  that  case  is 
not  overruled  by  the  case  of  Doe  dem.  Rogers  v.  Cad- 
wallader  (jc)\  but  decides,  that  a  receipt  of  interest  was 
not  alone  a  recognition  of  a  lawful  possession.  This ' 
mortgage  could  do  no  injury  to  the  tenant^  as  by  a  pro- 
viso in  the  stat.  4  &  5  Anne,  c.  16,  no  tenant  is  to.be 
prejudiced  by  payment  of  rent  to  a  grantor,  where  a 
grant  of  a  reversion  is  made  before  notice  shall  be  given 
to  him  of  the  grant  by  the  grantee.  In  the  case,  of 
Balls  V.  Westwood  (cQ,  which  was  an  action  for  use  and 
occupation,  the  landlord,  who  was  a  copyholder,  had  for- 
feited his  estate ;  and  the  tenant  contended,  that  he  was 

(fl)  1  T.  R.  760,  n.  (c)  2  B.  &  Ad.  473. 

{h)  7  BiDg.  322.  ((/)  2  Camp.  11. 

p2 
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not  liaUe  to  pay  rent  to  the  landlord  after  the  forfeituret 
but  Lord  Ellenborough  held  that  he  could  not  make  this 
defence.  Another  difficulty  would  arise  as  to  who  should 
distrain  for  the  rent*  the  landlord  or  the  mortgagee,  and 
great  inconvenience  would  arise  in  the  county  of  Middle- 
sex, as  tenants  could  always  (as  the  defendant  had  done) 
search  the  registry,  and  find  out  the  mortgages. 

The  Court  took  time  to  confer  with  Mr.  Justice  J. 
Parke;  and  on  a  subsequent  day,  Demman,  C.  J.,  said — 
"  We  agree  with  my  brother  Parke,  that,  after  this  as- 
signment, the  landlord  cannot  maintain  an  ejectment  for 
this  forfeiture/* 

Rule  refused. 


Jan.20ih. 

If  a  tenant  from 
year  to  year 
gi^e  a  notiee  to 
quit,  not  expir- 
ing with  tlie 
year,  tlie  land- 
lord, if  tlie  no- 
tice be  in  writ- 
ing, and  ligned 
by  the  tenant, 
may,  if  he 
pleaees,  treat 
thif  irregular 
DOtioe  as  a  sur- 
render of  the 
tenancy. 

A  landlord 
cannot  justify 
making  a  dis- 
tress for  rent 
after  dark. 


AlDENBURGH  V.  PgAPLI, 

Trespass  for  takmg  the  plalntifTs  goods,  with   a 
count  for  an  expulsion.     Plea  ~  General  issue. 

It  appeared  that  the  plaintiff  rented  a  house  at  Penton* 
yille  of  the  defendant,  as  tenant  from  year  to  year;  and 
that,  at  about  11  o'clock  on  the  night  of  the  13th  of  July, 
183;$,  the  defendant,  seeing  the  plaintiff's  son  go  into  the 
house  and  leave  the  key  in  the  door,  took  possession  of 
the  key,  and  kept  the  plaintiff  out  of  the  house,  alleging 
that  he  took  the  goods  as  a  distress  for  rent  The  plain- 
tiff had,  in  the  month  of  March,  18SS,  sent  the  defendant 
a  written  notice  to  quit,  signed  by  her,  but  that  notice  did 
not  expire  with  the  year  of  the  tenancy,  and  had  not  been 
acted  on  by  the  defendant 

Parke,  J.,  (in  summing  up). — ^The  landlord  might,  if  he 
had  chosen,  have  treated  this  irregular  notice  to  quit  as  a 
surrender,  as  a  term  of  this  kind  may  be  surrendered  by  a 
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note  in  wHttng  (a) ;  but  he  hat  not  done  to.    With  respect        1B34. 
to  the  taking  of  the  goods,  that  cannot  be  justified  as  for   ^i^DBN,uftuy 
a  dSttresB,  because  no  one  has  a  right  to  make  a  distress       ^  ^^ 
after  dark. 

Verdict  for  the  plahitiff^Damages  502. 

Sir  /.  Scarletij  and  Hutchinson^  for  the  plaintiff. 

K€lhf^  and  Tkmer^  for  the  defendant. 

[Attomies— H4Tf.  HaU,  and  Coe  4^  Co.-] 

(a)2By  the  iCat.  29  Car.  2,  c.  3,  ed,  or  lurrendered,  unless  it  be  by 
8. 3,  it  ii  enacted,  that  **  no  leases,  deed  or  note  in  writinf(,  signed  by 
estates,  or  interests}  dther  of  free-  the  party  so  assigmng,  granting, 
hold  or  terms  of  years,  or  any  un-  or  surrendering  the  same,  or  thdr 
certain  interest,  not  bdng  copy-  agents,  thereunto  lawfully  author- 
hold  or  customary  interest,  of,  in,  ized  by  ^vriting  or  by  act  and 
to,  or  out  of  any  messuages,  ma-  operation  of  law.*'  See  ante,  p. 
nors,  lands,  tenements,  or  heredi-  68,  n. 
taments,  shall  be  assigned,  grant- 


Case. 


Child  v.  Chamberlain  and  Six  Others.  Jan.20th. 

— ^The  first  count  of  the  declaration  was  in  tro-  where  in  tort 


▼er;  the  second  count  was  for  an  excessive  distress;  the  defendantT,^!? 
third  count  was  on  the  statute  of  Westminstei*  «,  13  Edw.  *««  ^^^^  *»»« 

'  ^     close  of  the  case 

1,  c.  S7,  for  taking  a  distress  ^*  by  other  persons  than  bai-  for  the  plaintiff, 
Itfft  sworn  and  known  to  the  liege  subjects  of  this  reahn,  against  some  of 
that  is  to  say,  by  persons  wholly  unsworn  and  unknown  to  ^  jud^l^harc 
the  liege  subjects  of  this  realm;"  the  fouHh  And  fifth  reaoWed  that 

/  .  .        ,  .  -  1       ,.  1       thosedefendants 

counts  were  for  not  giting  due  notice  of  the  distress;  the  against  whom 
sixth,  for  not  giving  a  copy  of  the  charges  of  the  distress;  denw  shaU  be 

immediately  ac ' 
quitted,  and 
that  their  acquittal  shall  not  be  delayed  till  the  case  of  the  other  defendants  is  gone  into. 

In  actions  for  irreguUr  distresses,  the  correct  practice  is  to  make  either  the  landlord  alone,  or 
the  landlord  and  the  broker  defehdants,  and  not  to  Join  appraisers,  &c.;  and  if  a  plaintiff  do  join 
them,  the  Judge  wilt  oblige  him  to  make  out  his  case  by  strict  rulei  and  not  allow  questions  to  be 
put  to  a  witness  who  has  been  cross-examined,  or  a  witness  to  be  called  back,  with  a  Tiew  of  fixing 
such  appraisers,  ftc. 

The  Stat.  Westminster  2,  c,  37,  which  requires  distresses  to  be  made  by  brokers  sworn  and 
known,  docs  not  extend  to  distresses  for  rent 
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the  seventh,  for  not  removing  the  goods  within  a  reason- 
ahle  time  after  the  five  days;  the  eighth,  for  not  selling 
the  goods  within  a  reasonable  time  after  the  five  days; 
the  ninth,  for  taking  unreasonable  charges  for  the  taking 
of  the  distress;  the  tenth,  for  taking  more  than  4d.  for  im- 
pounding the  distress.    Plea — General  issue. 

The  taking  of  the  goods  was  proved;  but,  there  being 
no  evidence  adduced  on  the  part  of  the  plaintiff^  to  affect 
several  of  the  defendants,  a  witness  named  Wood  was  call- 
ed on  the  part  of  the  plaintiff,  and  had  been  cross-exa- 
mined; 

Dunbar,  for  the  plaintiff,  wished  his  Lordship  to  ask 
him  whether  he  saw  a  defendant  named  Gardiner  at  the 
time  of  the  distress. 

Parke,  J. — You  have  joined  persons  to  the  number  of 
seven  in  this  action;  in  short,  every  one  who  was  on  the 
premises.  The  fair  way  is  to  bring  the  action  against  the 
landlord,  or,  at  most,  against  the  landlord  and  the  broker 
only,  and  not  to  include  the  appraisers  or  the  man  in  pos- 
session; and  if  you  do  so,  you  must  make  out  your  case  ac- 
cording to  strict  rule. 

The  question  was  not  put. 

Dunbar. — Will  your  Lordship  allow  me  to  call  back  the 
first  witness,  to  put  the  question  to  him? 

Parke,  J. — These  persons  are  only  made  defendants, 
to  prevent  them  from  being  witnesses*  I  think  I  ought 
not  to  do  it. 

'At  the  close  of  the  plaintiff's  case,  Adolphus,  for  the 
defendants,  asked  to  have  those  defendants  against  whom 
there  was  no  evidence  acquitted. 
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Pabke,  J. — It  has  been  settled  by  the  luanimous  opin- 
ion of  the  Judges,  that,  if  there  is  no  evidence  against  any.  ^j^ 
one  defendant,  at  the  conclusion  of  the  case  on  the  part  _  «•  ' 
of  the  plaintiff,  such  defendant  is  to  be  acquitted;  so  that 
all  defendants  not  fixed  by  the  plaintiff's  evidence  are  to 
be  acquitted  before  any  part  of  the  defence  is  gone  into. 
This  was  the  unanimous  opinion  of  all  the  Judges;  before 
that,  there  was  a  discrepancy  in  the  practice. 

Dunbar,  for  the  plaintiff,  cited  the  case  of  Cowles  v. 
Dunbar  (a). 

Parke,  J. — That  was  before  the  resolution  of  the 
Judges. 

Three  of  the  defendants,  against  whom  there  was  no 
evidence,  were  acquitted. 

Parke,  J. — There  is  no  evidence  to  shew  that  the  dis- 
tress was  excessive. 

Dunbar. — There  is  no  evidence  that  any  rent  was  due. 

Parke,  J. — If  a  tenant  holds  of  a  landlord,  it  lies  on 
him  to  shew  payment,  there  being  no  evidence  of  what 
amount  was  due.  How  can  we  say  that  the  distress  is  ex- 
cessive? The  third  count  is  for  appraising  by  unsworn 
brokers,  under  the  stat.  Westminster  2.  I  never  saw  a 
count  framed  on  that  statute.  [His  Lordship  read  the 
clause  (6)].  I  am  of  opinion  that  that  enactment  does  not 
apply  to  a  bailiff  on  a  distress  for  rent.  It  does  not  af- 
fect distresses  for  rent. 

(o)  Ante,  Vol  2,  p.  565.  may  extort  moDey  from  them,  do 

(6)  By  the  sUt.  of  Westmin-  send  strangers  to  take  distreues;" 

ster  2,  c.  d7»  which  recites,  that  it  is  enacted,  that "  no  distress  shall 

**  bailiffs,  to  whou  office  it  belong-  he  taken  but  by  bailiffs  sworn  and 

eth  to  take  distresses,  intending  to  known.** 

grie?e  their  inferiors,  that  they 
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ManseL^^Does  it  not  eome  witfain  the  equity  of  the  sta- 
tute? 
Child 

Chambb&l4i«.  Parkb,  J.^No.  It  is  quite  eTideut  that  the  plaintiff 
knew  that  Mr.  Chamberlain  was  his  landlord,  and  that  the 
defendant.  Bond,  was  his  broker. 

Evidence  for  the  defence  was  gone  into* 

Verdict  for  all  the  defendants. 

Dunbar,  and  Man$el,  for  the  plaintiff. 
Adolpkui,  and  Clarksam,  tot  the  defendants. 
[Attoniies— IFarreiH  and  ChambeHam.^ 


Dunbar  afterwards  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial;  but  the  Court  refused  a 
rule. 


Jan.  32fMr.  Crabb  V.  KiLLiCK  and  Others, 

loui  action  for  C^ASE. — The  Jirsi  count  was  for  removinff  goods  dis* 

an  irregular  dif  .,.1.1  .  « 

tttu,  the  only  trained  without  notice;  the  s^^ond  count  was  for  an  exces- 

a^'^xlt^e  ^^^^  distress;  and  the  third  was  a  count  in  trover, 

'ha^ldi^h^d^  The  defendants  all  appeared  by  the  same  attorney;  but 

fendanuap-  the  Only  evidence  to  connect  Mr.  KiUick  with  the  distress 

Mumeattorney,  ^^t  ^^^  ^^  managing  clcrk  of  the  defendant's  attorney 

l^^i'i^x^  had  served  the  plaintiff's  attorney  with  a  notice  to  pro- 

nex  had  giren  ducc,  signed  by  the  defendant's  attorney,  which  called  on 

Um  topr^o^  the  plaintiff  to  produce  a  "  notice  of  distress  for  rent  due 

Ixkt^f^^nx  to  ^^'  Killick;"  and  at  the  same  time  the  managing  derk 

due  to  Mr.  K.t" 
and  that  the 

managing  clerk  of  the  defendant's  attorney,  when  he  served  it,  had  offered  10(.  to  settle  the  action: 
•^Held,  that  this  was  not  evidence  to  go  to  the  jury  as  against  K.;  and  the  Judge  therefore  direct- 
ed the  acquittal  of  K. 
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of  the  defendant's  attorney  offered  to  pay  10/.  aod  the 
costs,  to  settle  the  action. 

Paakb,  J.-^There  is  no  eyidence  against  the  defendant 
KiUick. 

Mansel,  for  the  phuntiff.— I  submit  that  the  notice 
given  by  the  attorney  who  acted  for  all  the  defendants, 
and  the  offer  of  compensationi  are  evidence  to  go  to  the 
jury, 

Pajikb,  J.— Oh|  no. 

His  Lordship  directed  the  acquittal  of  Mr.  EJUick,  and 
the  other  defendants  were  acquitted  on  the  merits,  after 
the  defence  had  been  gone  into. 

Mansel,  for  the  plaintiff. 
Ckasbffi  for  the  defendants.. 

[Attoniics*-IF.JIfiinier,aod  Bnmdreii  Sf  Co.'] 


Bbnt  V.  Bemyon.  Jtm.  2Atk. 

X  ROVER.     Plea — Non    assumpsit.     The  jury  were  if,  after  the  ju- 

•»««»»  nr  •«  »worn,  it 

•^®"»*  be  difcoTered, 

that,  to  a  de- 

Parke.  J.-The  declaration  is  in  trover;  and  the  plea  "^t^^^i^ 
is,  that  the  defendant  "  did  not  undertake  and  promise  fjn«  »>«  pi»<>- 

*^  ea  non  aMuinp« 

in  manner  and  form  as  the  said  plaintiff  hath  above  there*  ^\*  the  Judge 
of  complained  against  him."    It  is  no  issue.  the  jury,  wIcm 

both  parties  con- 

Mamel,  for  the  defendant. — ^As  there  is  no  issue,  we  aneDdment. 
cannot  call  the  plaintiff.    There  must  be  a  re-pleader. 

Pabkb,  J.— If  you  will  consent  on  both  sides  to  an 
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amendment,  the  jury  may  be  re-sworn ;  if  not,  they  must 
he  discharged. 

ManseL — ^There  must  be  judgment  quod  repladterU. 
Parke,  J. — The  jury  must  be  discharged. 

Jury  discharged. 

D.  Pollock,  and  Swann,  for  the  plaintiff. 
Mansel,  for  the  defendant. 

[Attornies—Po/^/c  4*  H.,  and  Penon,1 
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Mendizabal  r.  Machado. 


A.  being  wrest.  ASSUMPSIT  on  thirty-seven  foreign  bills  of  exchange, 
donee  of  some  drawn  by  one  Gandiola  on  the  defendant^  and  indorsed 
SSlIIgedrawn  ^  the  plaintiff.  They  were  stated,  in  some  counts,  to 
ww\*hThad^  ^*^®  ^®"  accepted  by  the  defendant,  payable  at  sight ; 
peWousiyre-  and,  in  others,  the  acceptance  was  differently  stated. 
There  were  also  the  money  counts.     Plea— The  general 


issue. 


fused  to  accept, 
said  that  he 
would  ha^e  ac- 
cepted them 
when  presented, 
but  he  had  not 

the  funds  from  France ;  and  that,  when  he  had  got  the  funds  he  would  have  paid  them,  but  for  tome 
eipressions  of  the  indorsee,  which  he  thought  reflected  on  hit  honour;  adding,  that  he  had 
told  the  clerk  of  the  indonee  that  when  he  got  the  funds  over  from  France,  the  bills  should  be 
paid. — Held,  that  this  amounted  to  an  acceptance  by  the  defendant,  and  the  funds  having  been 
received  by  him,  that  he  was  bound  to  pay  the  bills. 


Mbmdisabal' 
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It  appeared,  that,  in  the  year  1822,  a  treaty  was  en-  1833. 

tered  into  between  the  respective  governments  of  France 
and  Spain,  under  which  a  large  sum  of  money,  more  than  v. 

sufficient  to  discharge  the  bills  in  question,  was  transferred 
to  the  defendant,  who  was  the  Spanish  consul-general  at 
Paris.  Shortly  after  this,  the  Spanish  constitutional  go- 
vernment, being  in  want  of  money,  the  plaintiff*  was  ap- 
plied to  by  Gandiola,  who  was  then  Spanish  minister  of 
finance,  and  he  agreed  to  advance  money  for  the  use  of 
the  government,  on  the  security  of  the  fund  which  was  in 
the  hands  of  the  defendant.  In  consequence  of  this, 
Gandiola,  by  direction  of  the  Kang,  with  the  authority  of 
the  Cortez,  drew  the  bills  in  question  on  the  defendant. 
This  was  in  the  year  1822.  Notice  was  given  to  the  de- 
fendant* who  refused  to  accept  the  bills,  in  consequence 
of  which  they  were  protested  for  want  of  acceptance.  In 
the  month  of  May,  1825,  the  defendant,  being  in  this 
country,  was  arrested  by  the  plaintiff^,  upon  which  occa- 
sion, when  he  was  in  custody,  he,  in  conversation  with  an 
English  merchant,  said,  that,  if  he  had  been  in  possession 
of  the  means  of  paying  them,  he  would  have  accepted  the 
bills  when  they  were  presented,  but  that  he  had  not  then 
been  able  to  get  the  funds  over  from  France ;  and  that, 
when  he  did  get  them,  he  would  have  paid  the  bills  but 
for  some  expressions  of  the  plaintiff,  which  bethought  re- 
flected on  his  honour.  He  added,  that  he  had  told  the 
plaintiff's  clerk,  that  when  he  came  into  possession  of  the 
funds,  or  got  them  over  from  France,  the  bills  should  be 
paid.  The  witness,  who  proved  these  admissions,  said, 
on  his  cross-examination,  that  the  defendant  did  not  men- 
tion that  he  had  had  any  countermand  from  Spain,  after 
the  destruction  of  the  constitutional  government,  nor  did 
he  allude  to  the  altered  state  of  affairs  in  Spain,  as  any 
reason  for  not  paying  the  bills. 

Wilde,  Serjt.,  for  the  plaintiff,  contended,  that  the  facts 
proved  amounted  to  a  sufficient  acceptance  on  the  part  of 
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the  defendant,  or  to  an  equitable  assignmeht,  sustaining 
the  promise  to  pay.  He  referred  to  Pearson  r.  Dunlop  (a), 
SmiiA  V.  Abbott  (b),  JuUan  v.  Shoberl{c\  and  Miln  ▼» 
Ptest  (</)»  as  authorities  whicbi  in  principle,  were  distinctly 
in  point 


(a)  Cowp.  671.— « If  the  lador- 
8es  of  A  bill  of  exehaiife»  who  has 
receiTod  a  navy  bill,  aHigned  to 
the  drawee  as  a  security  to  him 
(the  indorsee)  till  the  biU  of 
exchange  is  accepted,  deposit* 
such  nary  bill  with  the  drawee, 
and  the  drawee  receives  the  mo- 
ney upon  it,  he  is  answerable  for 
the  amount  in  an  action  for  money 
had  and  received  to  the  use  of  the 
indorsee,  though  he  may  have 
done  nothing  that  ampuatt  to  an 
acceptance  of  the  bill  of  exchange. 
If  the  drawee  of  a  bill  of  ex* 
change  says  he  cannot  accept  it 
Oil  stores  are  paid  for,  it  b  an  un- 
dertaking to  accept  when  the  stores 
are  paid  for." 

(6)  2  Strange,  1152.— *«  The 
defendant  accepted  a  bill  of  ex- 
change, to  pay  it  when  goods, 
consigned  to  Um,  and  for  which 
the  bill  was  given,  were  sold;  and 
the  plaintiff  counted  upon  the 
custom  of  merchants.  After  a 
verdict  for  the  plaintiff,  it  was 
moved,  in  arrest  of  Judgment, 
that  thu  acceptance,  depending 
upon  the  contingency  of  the  sale 
of  the  goods,  was  not  witUn  the 
custom  of  merchaatSf  or  negoti- 
able. But  the  Court,  upon  con- 
sideration, held  it  good.  For, 
though  the  plaintiff  might  have 
refused  to  take  such  an  accept- 
ancei  and  have  protested  the  bill, 
yet  nobody  can  say  he  might  not 


submit  to  it  And  It  will  affect 
trade,  if  Isotors  are  not  allowed 
to  use  this  caution,  when  bills  are 
drawn,  before  they  have  an  op- 
portunity to  dispose  of  the  goods. 
A  man  who  Is  drawn  upon  to  pay 
ai  tea  days'  sight  may  accept  for 
thirty  I  MoUoy,  304;  though  the 
other  might  protest  the  bill." 
Salk.  129;  Comb.  452. 

(e;  2  WOs.  9.  In  that  case, 
the  acceptance  was  conditfonalt 
vis.  ''  upon  account  of  the  ship 
Thetis,  when  in  cash,  for  the 
said  vessel's  cargo,''  and  it  was 
held  a  good  acceptance. 

(tf)  4  Camp.  393.  In  tiial  case, 
the  defendant,  who  was  the  drawee 
of  a  bill  of  exchange,  drawn  on  ac- 
count of  a  cargo  of  wheat,  consign- 
ed to  him,  said,  when  the  bill  was 
presented  to  him  for  aooeptaace, 
**  it  will  not  be  accepted  until  the 
ship  with  the  wheat  arrives.**  And 
Gibbs,  C.  J.,  said,  tiiat,  if  the 
Jury  were  of  opinion  tiiat  the 
•tatemsnt,  according  to  the  use 
of  language  in  commercial  deal- 
ings, imported  a  promise  to  ac- 
cept the  bill  on  the  arrival  of  the 
cargo,  he  was  of  opinion,  that, 
the  cargo  having  arrived,  the  de- 
fendant was  liable  as  acceptor. 
This  case  is  also  reported  in 
Holt's  N.P.C.  181,  wluch  see,  and 
the  cases  there  referred  to  in  a 
note. 
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Kelly,  for  the  defendant.— The  defendant  is  a  mere        1893. 
stakeholder.    He  does  not  deny  the  receipt  of  the  money. 


MmDUABAk 
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He  has  no  perscmal  claim  to  it,  and  wishes  to  pay  it  to  ^  «. 
audi  person  aa  the  law  says  is  entitled  to  reoeiTeit  It  is 
admitted  that  the  constitutional  gotemment  exercised  alt 
the  powers  of  the  state,  though  the  King  himself  after- 
wards, and  the  succeeding  government  also,  said  that  the 
King  had  been  forced  into  his  measures  by  the  Cortez. 
But  it  was  a  serious  breach  of  faith,  on  the  part  of  the 
Spamsh  government,  to  appropriate  to  the  plaintiff's 
claim  that  money  which  was  given  by  the  French  govern- 
ment for  the  advantage  of  those  Spanish  subjects  who  had 
been  injured.  When  the  constitutional  government  was 
destroyed,  the  King  and  the  new  government  abrogated 
the  acts  of  the  constitutional  government,  and  required, 
the  defendant  to  give  up  the  money  to  them.  The  ques- 
tion is  this:  Upon  the  facts  proved,  has  the  plaintiff 
shewn  that  the  defendant  did  what  in  law  amounts  to  an 
acceptance  of  the  bills?  Does  the  declaration  amount, 
under  all  the  circiimataxKQes,  to  an  acceptance  in  point  of 
law?  If  they  had  been  inland  bilisi  the  acceptance  most 
have  been  in  writing.  There  are,  certainly,  authorities 
which  go  to  shew  that  a  conditional  acceptance  is  binding. 

Park,  J.,  (in  summing  up),  said: — ^The  defendant  was 
no  party  to  the  conduct  of  the  government  oi  Spain,  in 
what  was  said  to  be  a  misappropriation  of  the  money. 
The  questions  are^Jlrst,  Whether  there  was  a  conditional 
acceptance  ?  and,  if  so,  has  the  condition  been  performed? 
If  my  opinion  is  wrong,  it  may  be  set  right  by  the  Court; 
but  I  have  no  doubt  that  what  the  defendant  told  the  wit- 
ness he  had  said  to  the  pLuntiff's  clerk  amounted  to  an 
acceptance,  viz.  that  when  he  got  the  funds  from  France 
the  bilk  should  be  paid.  Then,  did  the  funds  come  from 
France?  That  has  been  admitted;  and,  if  so,  then  the 
defendant  is  bound  to  pay.  The  cases  cited  seem  to  me 
to  be  applicable.    Upon  those  authorities,  I,  as  a  Judge, 
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1933.        ^^^^  ^^  dif&culty  in  saying,  in  point  of  law,  that  it  does 

^    V  "^      amount  to  an  acceptance  of  these  hills.  I  am  bound  to  tell 

EMDizABAL    ^^^^  ^|^^^^  .£  ^^^  belicve  the  evidence,  there  was  a  condi- 

Macbado.      tional  acceptance,  and  the  condition  has  heen  performed; 

and,  in  that  case,  the  plaintiff  is  entitled  to  recover. 

Verdict  for  the  plaintiff^Damages  140,000/. 

Wilde^  and  Bompas,  Serjts.,  and  Hil ,  for  the  plaintiff. 
Kelly t  Gunnings  and  Chandless,  for  the  defendant. 
[Attomica— Jrfttwon  ^  5.,  and  T,  ^  G.  Selby,^ 


In  the  course  of  the  Term  (a),  Jones,  Serjt.,  moved  to 
set  aside  the  verdict;  but  the  Court  said,  that  the  facts 
proved  amounted  to  an  acceptance  of  the  bills,  and,  there- 
fore. 

Refused  a  rule. 

(a)  The  Court  said,  that  Son-     a  modon  for  a  new  trial  must  be 
day  was  not  to  be  considered  as     made, 
one  of  the  four  days  within  which 
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Nov.  22m/.  Davisom  r.  Overend. 

A  warrant  of      ASSUMPSIT    for  money  paid,   &c.      Plea*— Nonas- 
attorney  is  then   ...^^  •*. 
onlyanaoiwer     «Ump81t. 

to  an  acUon  for       Qn  the  part  of  the  plaintiff*,  the  payment  by  him  of 

money  secured  *^  tr  '  m^   ¥  ^ 

byitwhenjudg-  sumsof  money,  amounting  together  to  305/.  19j.  5a.,  to  the 
emeredupon'it  Secondary  of  London,  to  relieve  two  attachments  against 
the  defendant,  was  proved. 
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On  the  part  of  the  defendant,  the  particulars  of  the  ]g33. 
plaintiff's  demand  delivered  in  the  cause  were  put  in, 
which  commenced  as  follows : — "  This  action  is  brought 
to  recover  the  sum  of  292L  ISs.,  the  balance  of  a  written 
account,  which  was  stated  and  settled  between  the  plaintiff 
and  defendant  on  the  10th  of  May,  18S9,  and  signed  by 
the  defendant,  and  which  account  is  as  follows" — . 

Buii,  for  the  defendant,   submitted  that  the  plaintiff 
ought  to  prove  the  stating  and  settling  of  the  account. 

Park,  J.,  said  he  thought  it  had  better  be  produced. 

Taddy,  Serjt,  for  the  plaintiff,  assented,  and  called  a 
witness  who  proved  that  he  was  present  when  the  account 
was  stated,  and  that  the  defendant  was  apprized  of  the 
nature  of  the  different  items.  The  account  was  then  pro- 
duced. It  was  on  the  back  of  a  parchment,  which  pur« 
ported  to  be  a  deed  between  the  plaintiff  and  defendant, 
assigning  eight  houses  as  a  security.  It  was  signed  and 
sealed  by  both  parties,  but  it  was  not  stamped ;  nor  was 
there  any  attesting  witness  to  its  execution.  There  was  a 
recital  that  the  defendant  stood  indebted  to  the  plaintiff 
for  costs  and  money  lent,  &c.,  which  recital  proceeded 
thus : — "  An  account  thereof  respectively  is  described  on 
the  back  of  the  first  skin  hereof,  and  which  account  the 
said  William  Overend  admits  to  be  correct."  There  were 
other  recitals,  stating  that  it  had  been  proposed  that 
Overend  should  execute  the  deed,  together  with  a  war- 
rant of  attorney;  and  that  he  had  executed  a  warrant  of 
attorney  bearing  even  date  with  the  deed.  There  was  an 
indorsement  on  the  deed  signed  by  the  plaintiff,  and 
dated  May  30th,  1829,  agreeing  that  judgment  should 
not  be  entered  up  on  the  warrant  of  attorney  till  the  12th 
of  August.  The  witness  who  was  present  at  the  state- 
ment of  the  account  proved  the  execution  by  the  defen- 
dant of  the  warrant  of  attorney,  and  stated  that  there  was 
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a  8iim  of  351.  mentioned  in  the  account,  but  he  could  not 
recollect  wbether  that  sum  induded  a  cliarge  for  a  ataaip 
for  the  deed.  A  partner  in  the  houae  of  Farebrother  & 
Co.,  aunreyort  and  auctioneers,  was  called  on  -the  part  of 
the  plalntiflP,  to  prove  that  the  houses  mentiotied  in  the 
deed  had  been  previously  mcnrtgaged  to  more  than  their 
value.  He  stated  it  aa  hia  opinion)  that  they  would  not 
sell  at  ally  as  there  were  gas  works  in  front  and  a  manufac- 
tmng  chemidt'abehuid. 

Butty  for  the  defendant. — ^The  aimple  contract  debt  ia 
merged  in  the  higher  aecuritiea.  It  ia  a  haraaa  to  bring  an 
action  where  a  party  has  a  judgment  on  a  warrant  of  attor- 
ney. Mr.  Baron  Bayley  says  {a\  that  where  judgment  b  not 
entered  up,  a  warrant  of  attorney  is  no  answer ;.  but  where 
it  has  been  entered  up,  it  is  an  answer  to  an  action*  As 
to  the  deed,  it  doea  not  lie  in  the  plaintifTa  mouth  to  deny 
it,  aa  he  waa  bound  to  have  the  atamp  affixed.  The  co- 
venant ia  binding  aa  far  aa  he  ia  concerned,  aa  he  might 
have  got  the  stamp  affixed  at  any  time,  and  have  sued  on 
the  deed. 

A  witneaa  produced  an  examined  copy  of  the  judgment 
entered  up  on  the  warrant  of  attorney,  dated  26th  Octo- 
ber, 18S9.  He  atated,  that  he  had  compared  it  with  the 
judgment  roll ;  and  added,  that  he  aaw  the  roll,  but  that, 
at  the  examination,  the  officer  read  it  to  him  (6). 

Toddy,  Seijt.,  for  the  plaintiff,  objected  that  the  judg- 
ment could  not  be  given  in  evidence  under  the  general  isaue. 

Buit. — ^In  this  form  of  action,  which  is  assumpsit, 
judgment  recovered  may  be  proved,  without  its  being 
specially  pleaded  (c). 


(s)  MS.  Exeheqaer,  1831.  der  tha  gineral  lame  ia 

(b)  See  the  caie  of  Fyton  v.  sit,  but  it  Is  not  cafidunve  nnless 

Kemp,  ante,  p.  71>  sad  the  cases  it  is  pleaded.  See  Stafford  y,  Clark, 

referred  to  in  a  note  to  that  case.  ante,  Vol.  1,  p.  403,  and  the  au- 

(e)  A  Judgment  is  efidence  an-  thorities  there  cited. 
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Pabk,  J. — I  shall  receive  the  evidenoe  certafaily.  NFy 
pniotice  is,  whenever  I  can,  rather  to  receive  evidence 
than  to  rqecl  it,  becaiue  it  is  less  mischievous. 

The  examined  copy  of  the  judgment  having  been  read — 

ParKj  J.,  said— I  shall  nonsuit  the  plaintiff,  and  give 
my  brother  Taddy  leave  to  move  to  enter  a  verdict   for 

the  9ldZL  13i. 

Nonsuit,  with  leave,  &c.  (a). 

Taddy^  Seijt.,  and  Thesiger,  for  the  plaintiff. 
Butti  for  the  defendant. 

[Attomies— IT.'Dflvwon.and  Hall  «$•  B.] 

(a)  No  inodon  was  made. 


Adjourned   Siiiings    ai  Westminster    after  Micluielmas 
Tertny  183o. 

B&FORS  LORD  C»1£F  JUSTICR  TINDAL.' 


Postman  «.  Harrell  and  Others.  j)^^,  6^^, 

TRESPASS  fbr  breaking  a  d4>&r  and  a  gate,  and  also  in  trespass  for 

for  taking  away  a  mangle  and  other  goods  of  the  plaintiff,  undefa^distress 

Plea— The  general  issue.  hL^rSeen  daT 

The  plaintiff  waa  a  flnnale,  who,  at  the  time  of  the  tres-  destineiy  re- 

1  •   I  I      «         <•  A       •!    -.A  At  t*       moved,  and  are 

ptt88|  which  was  on  the  Ist  of  Apni,  1883,  was  tenant  of  a  afterwards 
house  in  Grove  Mews,  at  Paddington.     The  house  wets  feD'c^'^mu/tbT 
but  just  taken,  and  it  appeared,  that,  up  to  that  time  and  for  pi«*ded  special. 

ly,  as  tne  statute 

three  months .  previotts,  she  had  lived  with .  a  person'  named  1 1  Oeo.  2,  c  1 9, 
Varrier,  in  a  house  in  Lisson-slreet,  Lisson  Gr^ve,  less  apply  toVuch  a 
than  a  quarter  of  a  mile  from  Grove  Mews.     The  defen-  ^^andiord  has 

no  right  to  fol- 
low, and  take  un- 
der a  distresa  for  rent,  the  goods  of  a  lodger  which  haye  been  uken  offfhe  premises,  but  only  those  of 
lua  awn  iaimadhUa  tenant. 

VOL.  YI.  Q 
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1833.  ^^^^  Barrel!  was  Varrier's  landlord,  and  the  other  defen- 
dants  his  wife  and  a  broker.  The  mangle  and  other  arti-« 
cles  seized  had  been  removed  from  the  house  in  Lisson- 
street,  to  that  in  Grove  Mews,  on  the  morning  of  the  day 
on  which  the  trespass  was  committed.  The  plaintiff's 
witnesses  proved  that  she  carried  on  the  business  of  a 
laundress,  and  purchased  the  mangle  as  Mrs.  Postman, 
and  that  they  knew  her  by  the  name  of  Postman,  though 
they  admitted  that  they  had  heard  her  called  by  the  name 
of  Varrier.  Rent  was  due  from  Varrier  at  the  time  of  the' 
trespass.  It  appeared  that  the  defendants  went  to  the 
house  in  Lisson-street,  with  the  intention  of  making  a  dis- 
tress, but,  finding  the  goods  removed,  followed  immediately, 
without  having  done  so. 

Toddy  Serjt,  for  the  defendants,  was  contending  that 
they  were  justified  in  following  the  goods  which  had  been 
removed  from  Varrier's  house,  when — 

Wilde,  Serjt.,  observed,  that  there  was  no  justification 
pleaded,  and  therefore  the  facta  relied  on  could  not  be 
given  in  evidence. 

Taddy,  Serjt.,  submitted  that  the  stat  11  Geo.  2,  c.  19, 
s.  21,  made  them  evidence  under  the  general  issue. 

TiNDAL,  C.  J. — It  has  been  ruled  that  the  statute  does 
not  apply  to  goods  fraudulently  removed.  It  only  relates 
to  distresses  made  upon  the  premises  in  respect  of  which 
the  rent  is  due. 

Wilde,  Serjt.,  referred  to  Foumeaux  v.  Fotherby{a)  as 
the  authority  on  the  point. 

(a)  4  Camp.  136.  According  trespsM  for  taking  goods  under  a 
to  thai  case,  and  also  Vaughan  ▼.  Attress  for  rent,  the  defendant 
Bavis^  1  Esp.  266,  slthoogfa  in     may  gi?e  his  justification  in  efi- 
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Taddyy  Serjt.,  was  then  proceeding  to  contend,  that         \&^. 
the  goods  of  the  plaintifF,  supposing  her  an  unmarried 
^oman,  being  in  the  house  of  Varrier,  would  have  been 
liable  to  the  distress  for  rent,  and  therefore  were  liable  to 
be  followed. 

TiNDAL,  C.  J. — Just  look  at  the  case  of  Faulkner  v. 
Adams,  in  5  M.  &  S.  38 ;  there  the  Court  of  King's 
Bench  held  that  the  statute  authorizing  a  landlord  to  fol* 
low  goods  taken  off  the  premises  applies  only  to  the  goods 
of  the  tenant,  and  not  to  those  of  a  stranger. 

On  the  part  of  the  defendants,  two  witnesses  were  called 
who  lodged  in  the  house  in  Lisson-street,  and  according 
to  them  the  plaintiff  and  Yarrier  lived  together  as  man  and 
wife,  and  she  used  to  speak  of  Yarrier  as  her  husband. 

Taddy,  Serjt.,  then  submitted,  that,  as  the  plaintiff 
treated  Yarrier  as  her  husband,  sh^  must  be  taken  by  the 
jury  to  have  been  his  wife,  and,  if  so,  she  could  not  main- 
tain the  action. 

TiNDAL,  C.  J. — The  only  question  in  this  case  is,  whe- 
ther upon  the  evidence  you  have  heard,  you  are  of  opinion, 
that,  at  the  time  of  the  trespass,  Mrs.  Postman  was  married 
to  Yarrier;  for  if  she  was,  then  he  ought  to  bring  the  ac- 
tion, and  not  she  ?  A  marriage  may  be  made  out  not  only 
by  shewing  the  actual  marriage,  but  also  by  cohabitation, 
and  by  the  parties  treating  each  other  as  man  and  wife. 
This  last  evidence  will  be  more  or  less  strong  according  to 
length  of  time  and  circumstances.  It  seems  that  the  plain- 
tiff and  Yarrier  had  been  living  together  in  another  place 
before  they  came  to  the  house  in  Lisson-street.     The 

dence  linder  the  general  issue,  by  raises,  and  afterwards  seized  by  the 

Stat  11  Geo.  2,  c.  19,  s.  21,  yet  defendant,  the  defence  must  be 

where  the  goods  have  been  clan-  specially  pleaded, 
destinely  removed  from  the  pre- 
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plaintiff's  witnesses  say,  that^  up  to  the  time  of  the  distress, 
she  was  Hnown  as  Mrs.  Postman.  For  the  defendants,  two 
witnesses  say,  that  she  spoke  of  Varrier  as  her  husband ; 
and  that  Uiey  were  living  together  in  a  way  which  would  be 
improper  if  they  were  not  married,  there  can  be  but  little 
doubt.  It  is  clear  that  she  went  by  both  names,  and  the 
question  will  be,  whether  that  satisfies  you  that  there  was 
an  actual  marriage  between  them  ? 

Verdict  for  the  plaintiff— Damages  20L 
Wilde,  Serjt.,  and  Wordsworth,  for  the  plaintiff. 
T(iddy,  and  Andrews^  Serjts.,  for  the  defendants. 

[Attomies — Flower  ^  Hctli,  and  Baiter.] 


Whitpord  v.  Tutin  and  Others. 

In  aswmpsit  ASSUMPSIT  for  salary,  as  secretary  of  a  society  called 
defendants,  a  ''  The  British  and  Foreign  Seamen  and  Soldiers'  Friend 
b^one  is  receiv-  Society,"  against  the  defendants,  as  members  of  the  commit- 
abie  ineTidence,  iqq  of  management.     Plea — Non  assumpsit. 

as  the  plaintiff  °  ^  *^ 

may  proceed  by  To  prove  that  plaintiff  was  appointed  secretary,  and  the 
oAhe  defen!^^  ^^^6  at.which  he  was  to  be  paid,  Joseph  Mead  (a  former  se- 
**Sroofof"tbc^*  cretary  of  the  society)  was  called,  who  proved  that  the 
possession  by  a  plaintiff  was  appointed  at  a  public  meeting  at  which  the  de- 
committee  of  fendants  were  present,  by  a  resolution  of  the  meeting,  which 
hasinhLcus-*  resolution  was  in  writing,  and  was  entered  in  the  minute 
tody,  notas  snch  ^qq^  ^f  jj^^  society.    The  witness  was  then  asked  what  sa- 

member,  but  as  ' 

tenant  of  the      lary  plaintiff  was  to  receive  ? 

premises  previ- 
ously occupied 
by  such  commit- 
tee, is  not  suffi- 
cient, in  an  ac- 
tion against 
other  members 
of  the  commit- 
tee, to  let  in 
parol  evidence 
of  the  contents  on  notice  and  non-production. 


Upon  this  it  was  objected  by  Wilde,  Serjt.,  and  Mellor, 
for  the  defendants,  that  the  resolution  being  in  writing 
must  be  produced,  and  that  parol  evidence  of  the  terms 
of  the  i4>pcintment  was  inadmissible. 
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Bompas,  Seijt.,  for  the  plaintifF,  then  called  upon  the  ^g^^ 
defendants'  couhsel  to  prbdnce  the  mhiute  book,  in  pur- 
suance of  the  notice  which  had  been  given.  The  book  was 
not  produced.  He  then  ul*ged  thai  the  ftict  of  the  resolu- 
tion being  reduced  to  writing  did  not  exclude  parol  evi- 
dence.    But — 

TiNDALy  C.  J.,  was  of  opinion  that  such  evidence  could 
not  be  given;  he,  however,  told  the  plaintiflTs  counsel  that 
they  were  at  liberty  to  give  in  evidence  any  independent 
admissions  by  the  defendants,  individually,  on  the  subject. 

The  witness  then  went  oki  to  state,  that,  at  the  meeting 
at  which  the  plaintiff  was  appointed,  but  be/ore  hiis  ap- 
pointment, th^re  was  a  conversation  respecting  his  salary. 
Backler,  one  of  the  defendants,  was  present. 

Wilde^  Serjt.,  objected,  that  what  was  said  was  not  evi- 
dence affecting  the  defendants ;  moreover,  that  the  con- 
versation was  preparatory  to  the  resolution,  and  tirdt  the 
resolution  alone  must  be  taken  to  be  the  organ. 

TiMDAL,  C.  J.,  admitted  the  evidence  as  affecting  Back- 
ler; and  said,  they  might  proceed  by  steps  to  fix  all  the 
defendants  if  they  could. 

Subsequently,  a  witness  nathed  Colekhan  was  called  on 
the  part  of  the  plaintiff,  who  stated  that  he  was  a  member 
of  the  conunittee  in  question  until  it  broke  up  at  Michael- 
mas, 1832;  and  that  the  books  and  papers  of  the  society 
were  always  kept  at  the  office  of  the  society,  and  that 
they  remained  there  until  Christmas  in  the  same  year, 
when  they  were  delivered  to  him,  the  witness ;  but  that 
he  was  at  that  time  a  member  of  another  society,  which 
then  occupied  the  office.  He  further  stated,  that  he  had 
no'doubt  that  the  minute  book  was  amongst  the  papers 
and  books  in  his  custody,  although  he  had  never  looked 
for  it,  nor  had  he  communicated  the  fact  ojf  their  being  in 
his  possession  to  the  defendants.^ 
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1833.  BompaSf  Serjti  then  urged  that  as  Coleman  was  a 

member  of  the  committee  with  the  defendants,  he  bad  a 
joint  interest  with  them  in  the  books ;  and  that  as  they 
were  removed  from  the  office  of  the  society  in  question  to  his 
care,  he  must  be  considered  to  be  so  connected  with  the 
defendants^  that  notice  to  them  to  produce,  and  non-pro- 
duction by  them,  were  sufficient  to  let  in  parol  evidence  of 
the  terms  of  the  appointment  of  the  plaintiff. 

TiNDAL,  C.  J. — ^I  am  clearly  of  opinion,  that  the  cir- 
cumstances are  not  sufficient  to  let  in  the  evidence ;  for, 
Coleman  does  not  hold  the  books  now  as  a  member  of  the 
committee  in  question,  but  is  in  a  new  character,  and  a 
member  of  a  new  society ;  therefore,  if  you  have  no  other 
evidence,  the  plaintiff  must  be  called. 

Nonsuit. 

BotnpaSf  Serjt.,  and  Mahon,  for  the  plaintiff. 

Wilde,  Serjt.,  and  Meltor,  for  the  defendants. 
[Attomicfi— y.  DoHe,  and  O.  Clark.'] 


Adjourned  Sittings  in  London,  after  Michaelmas  Term, 

1833. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


2^  13^^  BoNsoR  V.  Element. 

The  Judge  inan  A.SSUMPSIT  for  goods  sold  and  delivered.    The  cause 

undefended  .      .    , 

caoM,  where  the  was  undefended. 

nMSfo^fot  A   witness  for  the  plaintiff  proved,  that  when,  upon 

want  of  a  writ-  ^^j^^  dispute  in  relation  to  the  goods  in  question,  which 

ten  agreement,  '^                              .           i_              •                  i_   r 

diKharged  the  were  machines  for  weaving,  the  parties  went  before  a  ma- 

Jnry,  and  allow- 
ed the  record  to 
be  withdrawn,  in  order  to  siTe  ezpenie  to  thepartiei. 
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gistrate,  the  defendant  stated  that  he  had  bought  the 
machines  for  36/.,  and  had  paid  part  of  the  money ;  but 
the  witness  added,  that  there  was  a  written  agreement 
between  the  parties  upon  the  subject. 
This  agreement  not  being  in  Court — 

TiNDAL,  C.  J. — The  plaintiff  should  produce  this  agree- 
ment, and,  if  he  does  not,  he  must  be  called.  It  is  true 
that  the  defendant  admitted,  when  he  was  before  the 
magistrate,  that  he  had  bought  the  machines,  and  that  the 
price  was  36/.,  of  which  he  had  paid  part.  But  that  does 
not  enable  the  plainti£P  to  proceed  as  for  goods  sold,  with- 
out producing  the  agreement.  It  leaves  it  open  as  to  the 
terms  of  the  agreement,  which  may  be  conditional,  or  it 
may  be  to  pay  by  instalments. 

The  plaintifi  was  about  to  be  nonsuited,  when  Steer 
suggested,  that,  perhaps,  under  the  circumstances,  his 
Lordship  would  allow  the  record  to  be  withdrawn,  as  it 
was  a  surprise  upon  the  plaintiff. 

TiNDAii,  C«  J.  assented ;  and  told  the  jury  that  they 
were  discharged  from  giving  a  verdict;  adding,  that  he 
adopted  that  course  to  save  expense  to  the  parties. 

Jurydischarged,  and  record  withdrawn. 
Steer  for  the  plaintiff. 

[Attomicft— r/cwer  ^  K,  and  Brutton  ^  Co.^ 
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First  sating  in  Hilary  Term,  18S4. 

BEFORE  MR.  JUSTICE  OA8ELEE. 


Jan,  t7th. 

Under  "  Not 
guilty"  in  tres- 
pass, that  only 
can  be  given  in 
evidence  which 
shews  that  the 
defendant  did 
not  do  the  act 
complained  of. 


Pbarcy  r.  Walter. 

JLRESPASS  for  driying  a  gig  against  a  horse  of  the 
plaintiff's  and  wounding  it,  in  consequence  of  which  it 
died.    Plea — Not  guilty. 

Coleridge,  Sefjt,  for  the  plaintiff. — The  inquiry  to-day 
is  limited  to  the  ascertaining  whether  the  defendant  did  or 
did  not  drive  against  the  plaintiff's  horse.  Any  inquiry  as 
to  whether  the  injury  arose  from  the  plaintiff's  negligence^ 
or  from  the  negligence  of  both  plaintiff  and  defendant^  or 
from  inevitable  accident,  cannot  be  gone  into  here,  as  die 
general  issue  only  is  pleaded. 

It  appeared  that  the  defendant's  gig  and  a  van  of  the 
plaintiff's  were  both  in  motion,  going  in  opposite  directions 
at  the  time  when  the  injury  was  done,  which  consisted  of 
the  shaft  of  the  defendant's  gig  entering  the  shoulder  of 
one  of  the  plaintiff's  horses,  in  consequence  of  which  it 
died.  On  the  part  of  the  plaintiff  a  witness  swore  that 
the  defendant,  being  intoxicated,  drove  against  the  plain- 
tiff's horse. 

Bompas,  Serjt.,  for  the  defendant. — ^The  question  is, 
whether  the  witness  is  to  be  believed,  who  swears  to  the 
defendant's  driving  against  the  plaintiff's  horse?  In  point 
of  law,  if  it  was  inevitable  accident,  it  may  be  proved 
under  the  general  issue.     Goodman  v.  Taylor  (a). 

Gaselee,  J. — It  may  be  shewn  under  the  general  issue, 

(a)  See  the  cases  of  Bo$$  v.  Litton,  ante,  Vol.  6,  p.  407i  and  Good- 
man V.  Taylor,  Id.  410. 
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tbat»  instead  of  the  defendant  driving  againat  the  pbwntMT,        1834. 
the  plaintiff  droTie  againeft  tha  ddfendaiit. 


Coleridge 9  Sei'jt.»  assented. 

Witnesses  were  called  on  the  part  of  the  defendant. 

Gaselee,  J.,  told  the  jary  that  the  qiiestioh  Wai>  how 
the  ebftft  got  into  the  horse^s  sbouU^i:  ?  Whether  the  d)e- 
fendant  drove  the  shaft  against  the  van  horse,  or  the  van 
horse  was  driven  against  the  shaft? 

Verdict  for  the  plaintiff— Damages  SO/. 

Coleridge^  Serjt.,  and  Buit^  for  the  plaintiff. 
Bompas,  Serjt.^  and  Hogglnn,  for  the  defendant. 
[Attoniies— tfon/^  and  Tayhr,'] 


PbAact 
Waltbil 


BEFORE  MR.  JUSTICE  ALDER80N. 


MoiLLiET  and  Others  v.  Powell  the  Youngeh  j^n^  is  th. 

ASSUMPSIT.--The  dedaratmi  stated,  that  the  de-  Practice.-. 
fendant,  on  the  1st  of  April,  1882,  at  &c.,  made  his  biU  of  ^^^^f"^ 
exchange  in  writing,  and  directed  the  same  to  Messrs.  Judge's  order 

to  admit  hand- 

Williams  &  Co.,  bankers,  London,  and  thereby  required  writing  in  an 
the  said  Messrs.  W.  &  Co.  to  pay  to  the  order  of  James  "^^""^'^ 
Powell,  sen.,  36/.  9s.  6d.t  value  received,  three  months 
after  the  date  thereof,  which  period  has  now  elapsed  ;  and 
the  defendant  then  and  there  delivered  the  said  bill  to  the 
said  J.  P.,  sen.,  and  the  said  J«  P.,  sen.,  then  and  there 
indorsed  the  same  to  one  W.  H.  S.,  who  then  and  there 
indorsed  the  same  to  the  plaintiffs;  and  the  defendant  did 
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not  pay  the  said  bill^  although  the  same  was  duly  pre- 
sented on  the  day  when  it  became  due,  of  which  the  de- 
fendant then  and  there  had  due  notice. 

The  instrument  in  question  was  in  the  following 
form: — 

"  £36.  9s.  6d.  Coleford,  April  1st,  1831. 

"  Three  months  after  date  I  pay  Mr.  James  Powell, 
sen.,  or  order,  thirty  six  pounds  nine  shillings  and  six- 
pence, value  received. 

**  At  Messrs.  Williams  &  Co.,  bankers,  Liondon.*' 

The  cause  was  undefended,  and 

Aldbrsov,  J.,  on  application  on  the  part  of  the  plaintiff, 
made  an  order  for  the  amendment  of  the  declaration,  by 
allowing  the  instrument  to  be  declared  on  as  a  promissory 
note.  His  Lordship  also  allowed  the  amendment  of  an 
order,  which  had  been  obtained,  for  admitting  the  hand- 
writing of  the  defendant  and  the  indorsers;  and,  after 
these  amendments,  the  cause  was  tried,  and  there  was  a 

Verdict  for  the  plaintiffs. 
CawUng,  for  the  plaintiflb. 

[ Ationdei^ AdlingUm  4r  Co.,  and  Jermingt  ^  B.] 
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1834. 
Wilde  t?.  John  Keep.  "    '    f 

Jan,  18M. 
Assumpsit  on  a  bUI  of  exchange,  dated  the  14th  of  Asmmpsit 
March,  1833,  for  447/.  12*.  3rf.,  drawn  by  the  plaintiff  on  KbUiM.^' 
and  accepted  by  the  defendant.  ceptedby/wepA 

'^  ^  K.inthenaineoi 

The  acceptance  was  signed  **  John  Keep  &  Co."  John  k.  &  Co." 

*^  There  being  no 

plea  in  abate- 

A  witness,  who  was  clerk  to  a  wholesale  grocer  in  Lon-  mem  :—£«&/, 

don,  stated,  that  he  knew  the  defendant,  whose  name  was  facti,  that  the 

Joseph  Keep ;   that  he  had  several  times  dealt  with  his  H^^hud^'' 

employer  in  the  name  of  John  Keep  &  Co.,  grocers,  at  '^J?"*^^*" 

Nottingham.    The  witness  added,   that  he  was  present  he  had  before 

when  Joseph  Keep  wrote  the  acceptance  to  the  bill  on  the  name  bT  ^ 

which  the  action  was  brought,  and  that  he  then  said  that  ^^!^  *^»\*i« 

®     '  ^  ^  ^         verdict  must  be 

he  had  not  any  partner.    A  letter  in  the   handwriting  given  against 
of  the  same  Joseph  Keep,  signed  ''  J.  Keep  &  Co.,'*  jJd^  intlmat- 
was  read,  promising  payment ;  and  it  was  admitted  that  hJa^Seen  prov- 
two  sums  of  100/.  and  60/.  had  been  received  by  the  ed(Mitwa> 

,  .     .«•  stated),  that 

plamtin  on  account.  jokn  was  the 

party  who  was 
arrested  in  the 

HoggtM,  for  the  plaintiff,  said,  that  the  action  was  "^^^'j^^^j 
against  Joseph  Keep ;  and,  as  he  had  not  pleaded  in  have  been  non 
abatement,  the  verdict  might  pass  against  him,  though 
sued  by  the  name  of  John. 

SpanktCt  Serj.,  stated,  that  he  appeared  for  John  Keep, 
who  was  the  son  of  Joseph. 

Alderson,  J. — Then  you  will  not  be  injured.  They 
will  not  take  out  execution  against  you,  but  against  Jo- 
seph Keep.    Joseph  must  have  been  served. 

Spaniiet  Serjt.,  said,  he  was  in  a  situation  to  prove 
that  John  Keep  was  the  person  arrested  in  the  action. 

AuDBRSoN,  J. — If  you  prove  that,  it  will  be  a  different 
thing. 
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A  witness  was  called,  but  was  not  able  to  make  it  out. 

Alderson,  J.,  to  the  jury.— I  think  it  will  do  very  weH. 
If  you  are  satisfied  that  Joseph  Keep  wrote  the  accept- 
ance to  the  bill,  you  will  find  your  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff— Damages,  815/.  6*. 

Hoggmtt  for  the  pfadntiff. 

Spankie,  Serjt.,  for  the  defendant. 

rAttornie«— Pfl/«rfOfi  and  Woltton.} 


COURT  OF  EXCHEQUER. 

First  Sitting  at  Westminster  in  Michaelmas  Term,  1883. 

BBFORft  MR.  BARdK  VAUGftXir. 
'  1883.  ^ 

j^ov.  \Uk  Johnson  r.  Blackwbll 

ifirui«beob*  Assumpsit  for  an  attoitiey*8  biU.    Plea-^General 

Udned  on  Satur-    . 
day,  to  make  a      W8Ue. 

j^whkht'        In  this  case  a  rule  was  obtained  on  Saturday*  the  9th  of 

marked  as  a  spe-  November,  to  make  the  case  a  special  jury  cause,  and  it 

o'clock  on  that  was  marked  as  such  in  the  Marshal's  list  at  iilro  o'clock  on 

Sit  i'Sven^to  ^^^^  day,  but  notice  was  not  sorted  <Jn  the  plaintiff's  at- 

thcpUintiriat^  tomcy  till  seven  o'clock  on  that  evening. 

o'clock  on  that 

evening,  the  jfj^  jr  Richards,  for  the  plaintiff;  applied  to  the  learned 

cause  being  m  '  *  '     ^^ 

theUstforMon.  Barou  to  try  the  case  in  its  order^  as  the  notice  to  the 
wiu'try^it  in  iu  plaintiff^'s  attorney  was  served  too  late,  the  service  of  the 
day^u  a  «>m-  noticc  being  on  a  Saturday  night,  and  the  cause  being  in 
"^A  i7  ?"**'  ^^®  '*®'  ^^'  ^"*'  ^^  ^^^  following  Monday  morning ;  and  he 
be  an  affidavit     citcd  the  casc  of  Gunn  v.  Honeyman  (a). 

of  merits. 

(s)  2  B.  &  A.  400.  In  that  case  it     special  jury  was  served  too  late 
was  held,  that,  as  the  role  for  the     for  the  attendance  of  the  q^edal 
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J.  Jerv%$^  fpr  th^  defendant,  opposed  tbe  applic|it^op« 
on  an  affidavit^  slating  that  there  w^s  a  gop4  defiance,  op 
the  nieriu,  tbe  defence  being  that  there  was  no  beneficial 
service ;  and  asked  that  the  cause  should  stand  over  till 
after  the  term,  as  special  jury  cases  are  not  tried  in  term. 

Yaughan,  B. — I  shall  try  the  case  in  its  order  to-day, 
if  it  is  reached. 

Application  refused. 


Ftrsi  Sitting  in  London  in  Michaelmas  Term^  1833. 

BEFORE  MR.  BARON  YAUOHAN, 


Mitchell  and  Another  0,  King.  j^^^^  15^;^^ 

jfVsSUMPSIT  to  recover  a  balance  of  an  account,  a  tender  to  be 
Pleas- «r*/,  General  issue;  second,  a  tendint  of  SSSnTtion*3, 
35/.  2*.  6rf.    Replication,  denying  the  tender.  "^Jlm^ffuike^the 

It  appeared,  that  the  defendant  rented  the  counting-  money,  and 
house  of  the  plaintiffs,  and  saw  Mr.  Goldie,  one  of  the  due,he  may  still 
plaintiffs.    The  defendant  produced  35/.  Zs.  6d.  in  gold  fo^j^ii;"  J^^^^^^ 
and  silver  and  Bank  of  England  notes  (a).     The  defendant  Therefore, 
said,  *'  There  is  your  due,  if  you  like  to  take  it."    The  tw  ofknd  to 
plaintiff  said  he  would  take  it  in  part,  or  a  pound  in  pact,  de^ed^^^'"' 
and  give  a  receipt  for  it;  and  the  defendant  then  replied:  ^^^'^^^ 
**  I  do  not  admit  of  its  being  taken  in  par(|  but  as  a  settle-  dmt  wouidouiy 
ment."    Mr.  Goldie  did  not  take  tbe  money.  take  it  ''"at  a 

settlement,** 
Held  not  a 

Mr.  Baron  Vauohan,  (in  summing  up).--A  tender,  to  g«>d  tender, 

jury  to  be  obtained  on  the  day  of  s.  6,  Bank  of  En|f1and  notes  are 

triid,  the  caose  was  properly  tried  made  a  guod  tender  for  all  sams 

by  a  common  jury.  above  6/.  in  all  cases*  except  by  the 

(a)  By  the  stat.  3  &  4  Ww  4,  c  9S»  Bank  of  England  and  its  branches. 
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be  a  legal  tender^  must  be  unconditional.  If  the  money  is 
put  down  only  on  a  condition  that  a  party  will  take  it  as  a 
settlement^  that  is  not  a  good  tender.  If  it  was  not  an  un- 
conditional offer,  so  that  the  plaintiff^  might  have  taken  up 
the  money,  and  if  there  was  more  due  might  still  bring 
an  action,  the  tender  is  bad*  A  tender  clogged,  with  the 
terms  that  the  money  is  to  be  taken  as  a  settlement,  is  not 
good  (a). 

Verdict  for  the  plaintiff  on  the  plea  of  tender. 

Gtndbum,  Serjt.,  and  Hutchinson,  for  the  plaintiffs* 

Coleridge,  Serjt.,  and  Hoggins,  for  the  defendant 

[Attomiea — Hutehimont  and  G.  Co*]' 

(a)  See  the  cases  of  Cheminani     and  Peacock  v.  Dkkenon,  ante, 
V.  Thornton,  ante,  Vol.  2,  p.  50 ;      Id.  61. 


Adjourned  Sittings  at   Westminster   q/ler   Michaelmas 
Term,  1833. 

BEFORE  MR.  BARON  QURNBY. 

^-    ^^,^  LovELL  f?.  Hill. 

Nov.  28M. 

A  note  whereby  ASSUMPSIT  on  the  following  promissory  note,  the 
apartypromiiet  declaration  being  in  the  form  prescribed  by  the  rule  of 
caiJurtepeid''  Court  of  Trinity  Term,  1831  (a). 

iSOiL,  is  a  pio- 
miiMry  note, 

and  may  be  de-  "  £130.  Beachampton,  24th  June,  1 830. 

such,  and^id  "  I  promise  to  pay,  or  cause  to  be  paid,  to  John  Lovell, 

^^U^em  "  ^"  demand,  one  hundred  and  thirty  pounds,  with  lawful 
BMinp.  interest  for  the  same,  value  received  by  me. 

<<  Witness,  John  BilUngton.  John  Hill.*' 

(a)  Ante,  Vol.  4,  p.  608. 
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This  note  was  properly  Btamped  as  a  promissory  note. 

J.  JerviSf  for  the  defendant. — I  submit  that  this  paper 
ought  to  have  borne  an  agreement  stamp.  It  is  not  a  pro- 
missory note  (a),  as  the  party  promises  in  the  alternative. 

GuRNEY,  B. — Oh  no.  That  is  only  his  abundant  cau- 
tion. 

J.  Jervis. — The  declaration  too  is  wrong ;  it  is  declared 
on  in  the  common  form  as  a  note>  without  stating  that  the 
defendant  promised  **  to  pay  or  cause  to  be  paid." 

GuRNEY,  B. — That  will  do. 

Verdict  for. the  plaintiff. 

Humfrey,  for  the  plaintiff. 

t/.  Jervis,  for  the  defendant. 

[Attomies— Jw/efij*  H.»and  K  Viekety.'] 

(a)  See  the  case  of  Quarterman  v.  Green,  ante,  Vol.  l,p.  92,  and  the 
note  to  that  case. 


Levi  r.  Levi.  Nov.2Sth. 

ctLANDER.— The  declaration  stated  that  the  defendant  if  broken  agree 
spoke  of  the  plaintiff  the  following  words:  "  You  are  a  iTi'X  a«^ 
common  thief,  and  I  can  prove  you  one."  ^^^  **>»*  <*">/ 

T-i  1  •        •  A     .         •  ®***  ^^  them 

From  the  cross-exammation  of  the  plaintiff's  witnesses,  '^^ii  bid  for 
it  appeared  that  certain  brokers  were  in  the   habit  of  wd  that  all  «-* 
agreeing  together  to  attend  sales  by  auction;  and  that  one  boIigh*bJ*ny 
of  them  only  should  bid  for  any  particular  article,  and  that  o^*hem  shall  be 
after  the  sale  they  should  have  a  meeting,  consisting  of  among  ihem- 

seWec  at  a  fair 
^.i.  .  ^  price,  and  the 

difference  between  the  auction  pnce  and  the  fair  price  divided  among  them,  this  i»  a  conspiracy 
for  which  they  are  indictable.  '      ' 
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themselves  ool;,  at  another  pUce,  to  put  up  to  sale  among 
themselves,  at  a  fair  price,  the  goods  that  each  had  bought 
at  the  ailctioDi  and  that  the  difference  between  th^  ptice 
at  which  the  goods  were  bought  at  the  auction,  and  the 
fair  price  at  this  private  re*sale,  should  be  shared  among 
them.    This  proceeding  was  called  a  "  knock  out.** 

Erie,  for  the  defendant — When  a  man  has  to  dispose 
of  his  goods  by  auction,  he  does  so  in  the  fair  hope  that 
be  shall  be  enabled,  through  the  fair  and  open  competition 
of  the  public,  to  get  a  proper  value  for  them ;  but  this  rea- 
sonable expectation  is  to  be  frustrated  by  a  gang  of 
persons  such  as  have  been  described.  One  only  is  to  bid 
for  each  article,  which  must,  therefore,  either  be  bought  in, 
or  knocked  down  at  any  price,  however  inadequate,  and 
after  the  sale  the  parties  are  to  meet  together  to  share  in 
the  plunder,  as  the  goods  are  sold  afterwards  at  a  fair 
price  among  these  very  persons,  who  divide  the  surplus 
product  as  the  profits  of  their  scheme.  I  would  say,  that 
conduct  of  this  sort  cannot  be  too  much  reprehended,  and 
that  it  amounts  to  a  conspiracy  to  defraud  the  owner  of 
the  goods. 

GuRNEY,  B.,  (in  summing  up). — Owners  of  goods 
have  a  right  to  expect  at  an  auction  that  there  will  be 
an  open  competition  from  the  public ;  and  if  a  knot  of 
men  go  to  an  auction  upon  an  agreement  among  them- 
selves of  the  kind  that  has  been  described,  they  are  guilty 
of  an  indictable  offence,  and  may  be  tried  (or  a  conspiracy. 

His  Lordship  left  it  to  the  jury  to  say,  whether  the  de- 
fendant by  the  words  he  spoke  meant  to  impute  felony  to 
the  plaintiff? 

Verdict  for  the  defendant. 

Sieer,  for  the  plaintiff. 

Erie,  for  the  defendant. 

[Attomies— 5.  Tata,  and  PernnJ] 
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Storr  and  Another  v.  Scott,  Bart  j^^  2nd. 

Assumpsit  for  gootls  sold  and  delivered.     Plea—  Whenatradc- 

mi  1   •  man  makes  out 

1  he  general  issue.  an  account  for 

It  appeared,  that,  in  August  1831,  the  defendant,  who  ^^if  i**Ar- 
had  been  appointed  jointly  with   the  Honourable  Mr.  ticuiar  penon, 

_  rr  .f  /  it  must  be  taken 

Bagot  steward  of  the  Lichfield  Races,  went  to  the  shop  that  tbey  were 
of  the  plaintiff,  and  desired  to  see  some  gold  cups,  which  crcdit^ofsuch*** 
were  shewn  him,  and  he  selected  one,  which  he  said  he  P«'wn,  unless  it 

'  'be  shewn  by 

thought  was  in  good  taste,    and   would  do.    The  price  unequwoeai  m- 

was  100/.     The  defendant  at  the  time  produced  a  letter  credit  was  in 

from  Mr.  Hill,  the   clerk   of  the  course  at  Lichfield,  ^^tfer^^ 
directed  to  him,  which  was  as  follows: — 

''  Lichfield,  August  17th,  1831. 
*'  Sir, — Our  races  are  very  near,  therefore  there  should 
be  no  time  lost  respecting  the  order  for  the  gold  cup ; 
and  it  is  generally  left  to  the  choice  of  the  stewards, 
which  I  must  get  you  to  take  the  trouble  to  order.  It 
must  not  exceed  more  than  one  hundred  sovereigns  ifi 
value,  as  there  are  only  eleven  subscribers.  We  have 
always  had  the  cups  of  Storr  and  Mortimer,  No.  13, 
New  Bond-street.  They  always  gave  great  satisfaction, 
and  I  shall  be  obliged  if  you  will  give  them  the  order 
for  the  present  year." 

It.  further  appeared  that  the  defendant,  when  asked 
whether  the  cup  was  to  be  sent  to  his  residence,  said, 
''  I  have  nothing  on  earth  to  do  with  it ;  you  must,  I 
suppose,  as  usual,  send  the  cup  to  the  clerk  of  the 
course  at  Lichfield."  It  was  admitted  that  Mr.  Hill, 
the  clerk  of  the  course,  was  at  the  time  indebted  to 
the  plaintiffs  for  the  balance  of-  the  price  of  a  cup  sup* 
plied  for  previous  races. 

The  cup  selected  by  the  defendant  was  sent  to  Lichi- 
voL«  VI.  R  N.  p. 


CASES  AT  NISI  PRIUS, 

field  on    the  ISth  of  September,  1831;  on  which  day 
the  following  letter  was  sent  by  the  plaintifls  to  Mr.  Hill. 

*f  We  beg  to  apprize  you  of  our  having  forwarded  by 
this  day's  stage  the  gold  cup,  which  we  hope  will  reach 
you  in  time,  and  meet  the  wishes  of  yourself  and  the 
subscribers.     It  has  been  much  admired/*  &c. 

On  the  16th  of  November,  1831,  the  plaintiflb  wrote 
again  to  Mr.  Hill,  as  follows: — "Agreeably  to  your 
wish,  we  hand  you  our  account  for  the  cup,  and  we 
trust  you  are  now  enabled  to  favour  us  with  the  balance 
of  account  delivered.  We  will  then  see  how  far  we  can 
contribute  towards  a  remuneration  for  the  late  order,  as 
possibly  you  can  oblige  us  with  the  money  for  this  cup, 
in  which  case  we  will  make  a  deduction  of  6/.** 

The  account  referred  to  in  the  letter  was — 

"  Mr,  William  HilU — Bought  of  Storr  and  Mortimer, 

1831,  August   19tb,    a  silver  gold  cup,    for    Lichfield 

Races,  lOM.*' 

On  the  11th  of  June,  1832,  the  plaintifi^s  wrote  ajgain 
to  Mr.  Hill,  speaking  of  the  two  cups,  and  saying — "  We 
shall  expect  a  remittance  by  return  of  post,  otherwise 
we  must  adopt  unpleasant  measures  for  the  payment*** 

On  the  19th  of  the  same  month,  the  attorney  for  the 
plaintifia  wrote  to  Mr.  Hill,  claiming  146L  I6s.;  and 
saying,  "  Messrs.  Storr  and  Mortimer  are  informed^  that 
you  have  received,  for  the  stewards  of  the  Lichfield 
Races,  funds  for  two  cups,  furnished  you,"  &c. 

Jervis,  for  the  defendant,  relied  on  the  letters  and 
account  as  inconsistent  with  an  order  by  the  defendant, 
and  as  shewing  that  Hill  was  the  person  ordering,  and 
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the  defendant  only.the  person  who  exercised  his  choice 
as  steward  in  the  selection. 


Coleridge,  Serjt.,  for  the  plaintiffs. — The  expressions 
in  the  letters  are  ambiguous,  and  arose  from  the  circum- 
stances. The  question  is,  tvho  was  to  become  liable  to 
Messrs.  Storr  and  Mortimer  ?  There  is  nothing  to  get 
rid  of  the  effect  of  the  defendant's  going  and  ordering 
the  cup.  The  word  remuneration  used  in  one  of  the 
letters  shews  that  Hill  was  only  an  agent,  not  the  person 
to  whom  credit  was  given,  but  one  who  recommended 
the  plaincifis  as  the  persons  to  make  the  cup.  Justice 
demanded,  that,  in  the  first  instance,  the  plaintiffs  should 
apply  to  Hill  if  he  had  received  the  money;  for  the 
stewards  from  the  subscribers.  The  defendant,  by  the 
order,  made  himself  liable  in  case  the  fund  should  faiL 
Are  the  plaintiffs  to  look  to  an  unknown  list  of  subr 
scribers  ?  The  defendant's  saying  I  have  nothing  to  do 
with  it|  means  merely  the  cup  is  not  to<  go  /on  my  side*- 
board,  nor  am  I  to  take  the  trouble  of  sending  it  down; 
it  must  go,  I  suppose,  in  the  usual  course.  Hill  was 
naturally  the  witness  for  the  defendant,  and  he  is  not 
called.  The  defendant  was  the  steward,  and  was  to 
receive  the  money  from  the  subscribers  through  the 
agency  of  Hill;  and,  as  Hill  has  not  paid,  the  parties 
revevt  to  their  strict  liabilities. 

Lord  Lynduurst,  C.  B.,  to  the  jury. — Tiie  only  quea* 
tion  is,  upon  whose  credit  the  cup  was  furnished  ?  •  You 
will  say  whether^  according  to  your  interpretation  of  what 
took  place  between  the  parties,  it  was  understood  that 
the  credit  was  to  l>e  given  to  the  defendant,  or  to  Mr. 
Hill?  It  appears  that  several  cups  were  shewn,  and  one 
eventually  selected.-  The  phrase  in  Hill's  letter,  "  must 
get  you  to  take  the  trouble  to  order^"  does  not  shew 
upon  whose  credit  the  order  was  to  be  given.  I  think 
there  is  nothing  decisive  upon  the  construction  of  this 
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1833.  .  l^ttci*!  either  one  way  or  the  other..  There  is  nothing 
to  prevent  the  defendant  from  ordering  the  cup  at  any 
other  place,  if  he  could  not  get  one  to  his  taste  at  Storr 
and  Mortimer's.  According  to  the  plaintiflTs  witness,  the 
defendant  only  selected  a  cup  as  one  which  he  thought 
would  do,  and  which  suited  his  taste.  If  the  case  rested 
here,  as  the  defendant  went  and  ordered  the  cup,  he 
would  be  primd  facie  liable,  unless  you  should  think 
there  was  something  in  Hill's  letter  which  shewed  who 
was  to  be  the  paymaster.  But  it  does  not  rest  here. 
The  phrase,  *'  I  have  nothing  on  earth  to  do  with  it/' 
may  mean  I  am  only  an  agent,  or,  I  have  nothing  to 
do  with  the  management  of  the  cup ;  it  must  be  left 
to  the  clerk  of  the  course.  The  first  letter  written  by 
the  plaintifls  to  Hill  does  not  appear  to  me  to  be  deci- 
sive. But  the  next  letter  seems  to  be  more  important, 
and  the  only  one  which  is  not  equivocal  It  seems  very 
hard  to  explain  that  letter,  so  as  to  shew  that  the  credit 
was  not  given  to  Hill.  The  account  it  incloses  is,  "  Mr. 
Hill. — Bought  of  Storr  and  Mortimer."  If  Hill  was  not 
the  person,  the  account  ought  not  to  have  been  made 
out  in  his  name.  It  is  said  that  the  word  '*  remuneration" 
is  inconsistent  with  Hill's  ordering.  It  does  not  seem  to 
me  so*  It  may  be  either  for  the  recommendation,  or  for 
the  selection  of  the  plaintiffs,  as  the  persons  to  furnish 
the  cup.  ''Unpleasant  measures  for  the  payment,"  ac- 
cording to  my  impression,  must  mean  by  bringing  an 
action.  As  to  the  last  letter,  it  does  not  seem  to  me 
decisive ;  for  although  Hill  did  order  the  cup,  yet  they 
would  not  make  him  pay  until  he  had  received  the  funds. 

Verdict,  for  the  defendant. 

ColeridgSf  Serjt.,  and  J.  H.  Lloyd^  for  the  plaintiffs. 
Jervisy  and  fVightman,  for  the  defendant. 

[Attoroies— /.  P.  Bewan,  and  Riuhworth.] 
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Hunt  v.  Algar  and  Others.  r^    ^  ^ 

^  Dec,  2nd. 

^IBEL. — The  defendants  were  the  publisher  and  two  of  where  one 

the  proprietors  of  the  True  Sun  newspaper^  and  it  appear-  ^i!iernibei- 

ed,  that,  in  that  paper  of  the  18th  of  December^  1832,  the  lo*"  paragraph 

,        ,  *  .  from  another, 

following  paragraph  was  inserted : — *^  Riot  at  Preston. —  adding  the 
From   the  Liverpool   Courier.  —  It   appears   that  Hunt  ^t^^^e  closed 
pointed  out  Counsellor  Seager  to  the  mob,  and  said  *  there  ?^^i\t'^  *^. 
is  one  of  the  black  sheep.'    The  mob  fell  upon  him  and  ty  hbeiied 
murdered  him.     In  the  afiray  Hunt  had  his  nose  cut  off.  luher'of  the 
The  coroner's  inquest  have  brought  in  a  verdict  of  wilful  gTworf""''*' 
murder  against  Hunt,  who  is  committed  to  gaol.— Fudge !"  "  ft>«>«c"  ^^ 

®  '  ©  o         added,  that  it 

was  for  the  jury 

The  plaintiff,  who  conducted  his  cause  in  person,  called  the'object^aa 
a  witness,  who  proved  that  he  had  searched  the  files  of  ^^Jl^b^of  Ae 
the  Liverpool  Courier,  from  which  the  libel  purported  to  pa^y  by  *c 

«  1  /•  1  111  1  1    1  1      i.f     1   addition  of  the 

be  taken,  for  several  months  backward,  and  that  the  libel  word,  or  whe- 
was  not  in  it.    It  turned  out,  however,  on  his  cross-exami-  InS^durcdfor^ 
nation,  and   that  of  another  of  the  plaintiff's  witnesses,  **»«  puTxwc  of 

^  ,  creating  an  ar- 

that   the  paragraph  in  question  did  actually  appear  in  a  gumentincase 
paper  called  the  Liverpool  Journal,  which  was  published  abouid  he^er- 
four  days  previous  to  the  True  Sun,  and  also  that  the  ^"^  **^*"' 
plaintiff  had   brought  an  action  and  recovered  damages 
against  that  paper,  as  well  as  the  Globe.    The  paragraph    ^ 
also  appeared  in  the  Globe  on  the  evening  previous  to  the 
day  on  which  it^appeared  in  the  True  Sun ;  but  neither  in 
the  Liverpool  Journal,  nor  in  the  Globe,  was  the  word 
''fudge''  added. 

To  shew  the  animus  with  which  the  publication  was 
made,  the  following  paragraph,  which  appeared  in  the  True 
Sun  of  the  17th  December,  1832,  the  day  previous  to  the 
publication  of  the  libel,  was  given  in  evidence : — *'  Cobbett  is 
returned ;  we  do  heartily  rejoice  at  this :  he  is  a  radical  worth 
having.  He  will  add  60  per  cent,  to  the  interest  of  the 
session's  debates.  He  ought  to  have  been  returned  for 
Preston  when  that  poor  thing  Hunt,  who  we  are  glad  to 
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1833.  ^^®  turned  out,  was  elected.  Hunt  degraded  the  working 
classes  by  his  ignorance  and  his  base  association  with  the 
Tories.  If  Cobbett,  In  some  of  his  fits  of  waywardness, 
should  do  the  latter,  he  cannot  well  do  the  former.— /SJptfc/o^ 
tor.**  The  True  Sun,  of  a  sdbsequent  date,  giving  an  ac- 
count of  a  meeting  of  the  working  classes,  stated  that  the  li- 
bel was  introduced  at  that  meeting;  and  that  when  Mr.  Hunt 
rose  to  address  the  people,  he  was  met  by  repeated  cries 
of  the  word  **  fudge."  A  witness,  however;  proved  that 
those  cries  were  made  by  a  person  named  Carpenter,  con- 
nected with  the  True  Sun,  and  a  few  others  near  him,  the 
meeting  consisting  of  nearly  2000  persons.  It  further  ap- 
peared, that  the  True  Sun,  a  few  days  before  the  trial, 
alluding  to  the  libel,  said — *'  We  merely  copied  it  from 
another  paper,  in  order  to  give  it  an  unequivocal  denial." 

The  plaintiff  contended,  that  the  article  was  fabricated 
by  the  defendants,  and  that  the  word  "  fudge**  was  merely 
introduced  ivith  reference  to  the  future,  that  the  defen- 
dants might  afterwards,  if  the  paragraph  were  complained 
of,  refer  to  it,  as  shewing  that  they  intended  to  discre- 
dit the  statement.  He  also  contended^  that  it  was  a  word 
not  to  be  found  in  the  dictionaries,  and  of  which  the 
meaning  was  not  generally  known.  He  called  several 
witnesses,  who  stated  that  they  had  searched  in  many  dic- 
tionaries, and  could  only  find  the  word  in  a  large  edition 
of  Dr.  Johnson's  Dictionary,  published  within  a  few 
years  by  a  Mr.  Todd.  One  of  them,  a  doctor  of  medicine, 
said  that  he  saw  the  word  in  the  libel,  but  did  not  know 
what  it  meant  in  the  connection  in  which  it  was  used ;  and  he 
considered  that,  in  the  Vicar  of  Wakefield,  from  which 
alone  its  authority  was  derived,  it  was  used  to  express  con- 
tempt for  the  character  of  the  party  speaking,  and  not  as  a 
contradiction  of  what  was  considered  as  untrue.  Another, 
who  had  been  editor  of  a  newspaper,  said  that  he  thought 
it  meant  stuff  and  nonsense,  but  certainly  did  not  consider 
it  as  a  direct  contradiction.     Another  admitted,  on  his 
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cross-examinatioDy  th'&t  it  was  in  Chalmers'  Johnson^  in  the  1^33^ 
following  manner :  *^  Fodge,  an  expresdion  of  the  uftmost 
contempt^  usually  bestowed  on  absurd  and  lying  talkers. — 
Goldsmith."  This  witness  also  said,  that  he  thought  the 
working  classes  might  understand  it  in  some  such  sense  as 
that.  It  was  stated  that  there  had  been  a  demurrtsr^ 
which  was  over-ruled. 

Humfrey^  for  the  defendant  Algar.— ^It  cannot  be  be- 
lieved that  the  defendants' intended  to  insinuate  that  Mr. 
Hunt  was  a  murderer,  nor  would  ikriy  body  think  that  he 
had  been  coinmitted  for  murder.  The  defendants  could 
not  (as  the  plaintiff  wished  fo  make  it  out)  have  manufac- 
tured the  paragrai^h  themselves,  because  it  appeared  upon 
the  evidence  that  it  was  in  the  Liverpool  Journal  four 
days,  and  in  the  Globe  one  day,  previously  to  its  publication 
in  the  True  Sun.  The  word  **  fudge"  must  be  taken  to 
mean  ''  stuff  and  nonsense,  and  we  don't  believe  it ;" 
and  if  so,  the  paragraph  is  not  a  libel.  As  to  the  de- 
murrer bein^  overruled,  all  the  Court  did,  and  all  they 
could  say,  was,  that  the  word  ''  fudge"  did  not  so  alter  the 
character  of  the  statement,  as  that  ax;ourt  of  justice  could 
take  upon  itself  to  say  that  it  was  not  a  libel,  but  that  it 
was  a  question  for  the  jury  whether  it  had  that  effect  or 
not. 

Lord  Lyndhurst,  C.  B.,  (in  summing  up)  said — This 
is  a  question  entirely  for  your  decision  and  consideration. 
It  appears  that  for  articles  similar,  at  least  in  substance, 
the  plaintiff  has  brought  two  actions,  and  obtained  ver- 
dicts. But  notwithstanding,  if  this  be  a  libel  reflecting 
on  his  character,  he  may  recover  damages  in  this  action 
also.  It  is  not  disputed,  that,  if  the  paragraph  stood  with- 
out the  word  *^  fudge,"  it  would  be  a  libel.  That  is  not 
the  real  question  at  issue  between  the  parties :  the  ques- 
tion is,  with  what  motive  the  publication  was  made  ?  If  you 
are  of  opinion  that  the  object  of  the  paragraph  which  ap- 
peared in  the  True  Sun  was  to  injure  Mr.  Hunt,  then  he 
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1833.  "^'^y  maintain  the  action.  On  the  other  bandj  if  you  shall 
be  of  opinion,  taking  the  whole  together,  that  the  object 
was  to  vindicate  Mr.  Hunt's  character  from  an  unfounded 
charge,  then  I  am  of  opinion  that  the  action  cannot  be 
maintained.  The  question,  therefore,  for  you  will  be, 
^ith  what  motive  the  article  was  published  ?  With  respect 
to  what  occurred  on  the  argument  of  the  demurrer,  you 
have  nothing  to  do  with  it.  The  Court  only  decided  on  the 
then  state  of  the  record,  that  it  was  for  a  jury  to  say  with 
what  motive  the  publication  was  made.  Mr.  Hunt,  to 
shew  the  motive,  said  that  it  was  not  copied  from  the  Li- 
verpool Courier;  but  it  turned  out  afterwards  that  it  had 
appeared  in  the  Liverpool  Journal.  I  think  this  mere 
mistake  of  the  name  does  not  shew  any  improper  motive, 
when  it  appears  that  the  Liverpool  Journal  was  one  of  the 
papers  against  which  Mr.  Hunt  had  brought  an  action. 
Then  it  will  be  for  you  to  say,  the  paragraph  having  ap- 
peared in  other  papers  before,  what  was  meant  by  the  ad- 
dition of  the  word  "  fudge."  If  the  word  ^'  fudge  "  was 
only  added  for  the  purpose  of  making  an  argument  at  a 
future  day,  then  it  will  not  take  away  the  effect  of  the 
libel.  His  Lordship  read  the  evidence,  and  left  the  mat- 
ter to  the  jury,  telling  them  that  the  motive  of  the  pub- 
lisher was  the  main  question,  and  that  the  plaintiff  only 
sought  to  recover  nominal  damages. 

Verdict  for  the  plaintiff— Damages,  One  Farthing. 

The  plaintiff  in  person. 

Humfrey^  for  one  of  the  defendants. 

Another  defendant  in  person. 


On  the  following  morning,  Humfrey  applied  to  his 
Lordship  to  certify  to  deprive  the  plaintiff  of  costs;  but 
his  Lordship  refused. 
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Die  AS  V.  Lord  Brougham.  jy^^  3^^ 

Jb  ALSE  imprisonment. — The  first  count  of  the  declara-  The  Lord  Chan- 
tion  stated,  that  the  defendant,  on  the  19th  day  of  April,  giu^'e^tyT^' 
1831,  caused  the  plaintiff  to  be  wrongfully  imprisoned,  and  JJ^^^  *"^^ 
kept  in  prison,  for  sixteen  days,  whereby  the  plaintiff  was  ■omctimei  in  in- 
prevented  from  attending  his  business,  and  was  put  to  an  he  hai  the  an- 
expense  of  72i  in  obtaining  his  release.  The  second  chaiSenor^'* 
count  was  for  a  common  assault.     Plea — Not  guilty.  whichever  he  is 

®        ^  fitting. 

The  Lord 

It  was  opened  by  Plait,  for  the  pkintiff— That  a  com-  STi^bSIL'k?'" 
mission  of  bankrupt  had  been  sued  out  against  a  person  J|^*^*  ^||^^*' 
named  Nokes,  and  that  the  plaintiff  was  solicitor  to  that  to  the  commis- 
conmussion;  and  that,  on  the  ISth  of  February,  1831,  the  obeying  an  or- 
Yice-Chancellor  made  an  order,  directing  the  plaintiff  to  f^t'thfiLOTd 
pay  to  George  Butler  and  Joseph  Proctor  (the  assignees)  a  chancellor  had 
sum  of  56/.  13^.  llcf.,  and  to  deliver  up  books  and  papers,  to  do,  and  that 
However,  without  any  demand  of  either  the  money  or  j^^gt^him  for 
books  having  been  made  on  this  order,  the  plaintiff  was  ]S^*'Jf!r" 
arrested  under  a  warrant  issued  by  the  defendant  as  Lord  that  the  Lord 
Chancellor.    At  the  time  of  this  arrest  the  plaintiff  was  an  action  ' 
attending  the  argument  of  a  motion  for  a  new  trial,  in  the  hto"for  ^^JJJlf* 
Court  of  Common  Pleas,  in  a  case  in  which  he  was  the  at-  i°Sf  need  not 

plead  specially* 

tomey.    This  arrest  took  place  on  the  19th  of  April,      The  Lord 
1831,  the  warrant  bearing  date  the  12th  of  March  pre-  auS!r?i5" 
ceding.     Immediately  after  this  arrest  the  plaintiff  was,  at  *"y  p«rticuiar 
his  own  desire,  taken  before  the  defendant,  who  dis-  an  order  aiter- 
charged  him,  and  directed  him  to  attend  the  Court  of  onbeCoortof 
Chancery.     The  plaintiff  attended  the  Court  of  Chancery  ^^lf^(^,^ 
during  nearly  the  whole  of  Easter  Term;   and,  within  csUedforthe 
a  few  days  of  the  end  of  it,  the  Lord  Chancellor,  having  ed,  on  the  part 
conferred  with  the  Lord  Chief  Justices  of  the  Courts  of  dlit^wheAer 

the  plaintiff  had 
any  conversation 
with  him  on  a 
particnlar  subject,  and  the  witness  state  any  thing  that  the  plaintiff  said  on  that  subject,  the  plain- 
tiff's counsel  npay  examine  as  to  every  part  of  the  same  conversation;  but,  if  the  witness  state  that 
the  plaintiff  had  no  such  conversation  with  him,  this  does  not  let  in  the  plaintiff's  counsel  to  exa- 
mine as  to  any  thing  else  that  the  plaintiff  said. 
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King's  Bench  and  Common  Pleas,  discharged  the  warrant 
for  the  committal  of  the  plaintiff.  By  this  the  warrant 
was  discharged,  but  not  the 'order  for  committal,  on  which 
the  warrant  was  founded;  and,  on  the  last  dliy  of  term, 
Siir  W.  Home  applied  to  the  Lord  Chancellor  to  dis- 
charge the  order.  This  application  \?as  granted,  with 
costs,  which  costs  were  to  be  deducted  from  the  sum  of 
561.  I3s.  lid.  The  plainfiff supi^dsed  that  this  meant  his 
entire  •  costs,  but  the  officers  of  the  Court  thought  not; 
and,  on  the  matter  being  again  mentioned  by  Sir  W. 
Home,  the  Lord  Chancellor  said  that  he  intended  it  to 
include  the  entiVe  costs;  but,  aftfet  conferring  with  one  of 
his  officers;  he  s4id'  h6  wotild  consider  of  it;  but  since 
that,  his  Lordship 'had  never  given  any  judgment.  It 
was  mentioned  to  th^  Lord  Chaneellor  by  Sir  W.  Hbrne, 
that  the  opposite  party  would  go  on;  but  his  Lordship 
said  that  the  proceedings  Would  be  stayed.'  HoweveifJ 
notwithsta!nding  this,  the  plaintiff  wrote  to  Mr.  Vizard; 
his  Lordship^s  secrdtary  of  bankrupts,  who  informed  the 
plaintiff  that  there  was  no  stay  of  proceedings;  and  the 
plaintiff  wa^  again  taken  into  custody  on  another  warrant 
of  the  Lord  Chancellor,  on  the  22nd  of  September,  under 
which  he  WasT  imprisoned' in  the  Fl^et  prison  tiH  the  22nd 
of  December. 

Having  stated  these^  facts,  Ptaiiy  for  tlie  plaintiff  sub- 
mitted that  the  Lord  Chancellor  had  no  authority  to  issue 
these  warrants.  By  the  6  Geo.  4,  c.  26,  all  former  bank- 
rupt acts  were  repealed;  and  by  that  statute  ho  such 
authority  is  given.  The  Lord  Chancellor  could  there- 
fore have  no  authority  to  commit  for  contempt  in  bank** 
ruptcy.  Could  the  liord  Chancellor  supersede  the  right 
of  a  party  to  have  his  case  tried  by  a  jury?  If  the  jAain- 
tiff  owed  money  to  the  assignees,  they  might  have  brought 
an  action;  and  if  the  Lord  Chancellor  had  the  power  of 
committing  for  contempt  in  bankruptcy,  he  should  have 
waited  till  there  was  a  contempt,  by  the  party  refusing  to 
obey  the  order. 
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The  warrant  under  which  the  plaintiff  was  taken  into 
custody  on  the  19th  of  April  was  read  (a). 


Kelly f  for  the  plaintiff,  called  for  the  order  of  the  Lot* d     Brougham. 
Chancellor  on  which  that  warrant  was  founded,  notice 
having  been  given  to  produce  it. 


Campbell^  S.  G.,  for  the  defendant,  declined  to  pro- 
duce it. 

Plait, — Then  it  stands  as  if  there  was  a  warrant,  and 
no  order. 


Mr.  Allen  proved  that  he  took  the  plaintiff  into  custody 
under  this  warrant,  at  the  Court  of  Common  Pleas;  and 
that,  on  the  plaintiff  being  taken  before  the  Lord  Chan- 


(a)  This  warrant  was  as  follows : 

Lord  Chancellor. 
In  the  Matter  of  Jama  Nokes,  a 
Bankrupt. 

Whbrbas,  by  my  order  made 
in  this  matter,  upon  the  petition 
of  George  Butler,  of  Kennett,  in 
the  county  of  Wilts,  ale  brewer, 
and  Joseph  Proctor,  of  Gould 
Square,  Crutched  Friars,  in  the 
city  of  London,  wine  merchant, 
assignees  of  the  estate  and  effects 
of  James  Nokes,  a  bankrupt, 
bearing  even  date  herewith,  it 
was  ordered  that  John  Dicas, 
therein  named,  should  stand  com-* 
mitted  to  his  Majesty's  prison  of 
the  Fleet.  These  are,  therefore, 
in  pursuance  thereof,  to  will  and 
require  you  forthwith,  upon  re- 
cdpt  thereof,  to  make  diligent 
search  after  the  body  of  the  said 
John  Dicas,  and  wheresoever  you 
shall  find  lum  to  arrest  and  appre- 


hend him,  and  him  safely  convey 
to  his  Majesty's  prison  of  the 
Fleet,  there  to  remain  until  my 
further  order;  willing  and  requir-* 
ing  all  mayors,  sheriffs,  justices  of 
the  peace,  headboroughs,  con- 
stables, and  all  others  his  Majes- 
ty's loving  subjects,  to  be  aiding 
and  assisting  to  you  in  the  due  ex- 
ecution of  the  premises,  as  they 
tender  his  Mijesty's  services,  and 
will  answerthe  contrary  thereof  at 
their  peril;  and  tlus  shall  be  to 
you  and  any  of  you  who  shall  do 
the  same,  a  sufficient  warrant. 
Dated  this  12th  day  of  March,  in 
the  year  of  our  Lord,  1831. 

Brougham,  C. 

To  \^illiam  Robert  Henry  Brown, 
Esq.,  Warden  of  his  Majesty's 
Prison  of  the  Fleet,  or  to  his 
Deputy  attending  the  High 
Court  of  Chancery. 
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cellor,  he  was  discharged,  and  ordered  to  attend  the  Court 
of  Chancery.  This  witness  stated,  in  his  cross-examina- 
tion,  that  the  only  objection  then  made  to  the  arrest  was 
that  the  plaintiff  was  privileged,  because  he  was  attending 
the  Court  of  Common  Pleas. 

Mr.  Roberts,  a  clerk  of  Mr.  Dicas,  proved  that  Mr. 
Dicas  attended  the  Court  of  Chancery  daily,  for  nearly  a 
fortnight. 

Campbell,  S.  6.,  asked  the  witness  whether  Mr.  Dicas 
had  not  told  him  that  he  had  presented  a  petition  to  the 
Lord  Chancellor?  The  witness  said  that  he  had  not. 

Folfett,  for  the  plaintiff,  wished  to  ask  the  witness  whe- 
ther he  had  heard  Mr.  Dicas  say  any  thing  about  an 
order? 

Lord  Lyndhurst,  C.B. — If  the  witness,  in  answer  to  a 
question  put  by  the  other  side,  had  given  evidence  of  a 
conversation,  you  might  have  had  the  whole  of  that  con- 
versation; but  the  witness  has  said  that  there  was  no  con- 
versation such  as  that  which  is  inquired  for. 


The  question  was  not  put. 

Mr.  Brown,  the  warden  of  the  Fleet,  put  in  the  second 
warrant  (a). 

The  order  for  the  second  commitment  was  read  (6),  and 


(a)  This  was  in  exactly  the  same 
form  as  the  other  warrant,  and 
was  dated  August  10, 1831. 

(6)  Lord  Chancellor. 
Wednesday,  10th  Aug.  1831. 
In  the  Matter  of  James  Nokes,  a 
Banknipt. 

Whbrsas  George  Butler,  of 
Kennett,  in  the  county  of  Wilu, 
ale  brewer,  and  Joseph  Proctor,  of 
Gould  Square^  Crutched  Friars, 


London,  wine  merchant,  assignees 
of  the  estate  and  effects  of  James 
Nokes,  a  bankrupt,  did  this  day 
prefer  their  petition  to  me,  shew- 
ing, that,  by  an  order  made  in  this 
matter,  on  the  petition  of  the  pe- 
titioners, by  his  Honor  the  Vice- 
ChanceUor,  bearing  date  the  2nd 
day  of  February,  1831,  it  was  or- 
dered, that  John  Dicas,  the  per- 
son mentioned  in  the  said  order. 
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also  examined  copies  of  the  affidayits  on  which  the  first 
commitment  was  founded.     These  affidavits  did  not  state 
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Bliould,  willun  four  days  after  he 
should  be  duly  and  personally 
served  with  the  sud  order,  pay  to 
the  petitioners  the  balance  or  sum 
of  56/.  l3t.\\(L,in  the  said  order 
mentioned;  and  it  was  ordered 
that  the  said  John  Dicas  should, 
within  the  like  period  of  four  days, 
deliver  up  to  the  petitioners,  upon 
oath,  all  papers  and  writings,  re- 
ceipts and  vouchers,  touching  or 
relating  to  the  estate  of  the  stud 
bankrupt,  in  his  custody  or  power; 
and  in  case  default  should  be  made 
by  the  sud  John  Dicas,  either  in 
the  payment  of  the  sud  money  or 
the  delivery  of  the  said  documents 
or  any  of  them,  as  therdnbefore 
directed,  that  the  said  John  Dicas 
should  stand  committed  to  his  Ma- 
jesty's prison  of  the  Fleet  That 
the  petitioners,  by  virtue  of  their 
power  of  attorney,  bearing  date 
the  23rd  day  of  May  last,  author- 
ized and  appointed  Charles  Bis^ 
choff,  of  No.  8,  Gopthall  Court, 
London,  solicitor,  their  lawful  at- 
torney, to  ask,  demand,  recover, 
and  receive  from  the  said  John 
Dicas  the  sud  balance  or  sum  of 
66L  Idi.  lid,  in  the  said  order 
mentioned  and  directed  to  be  paid 
as  therein  mentioned.  That  the 
said  Charles  Bischoff,  as  the  attor- 
ney of  the  petitioners,  duly  and 
personally  served  the  said  John 
Dicas  with  a  true  copy  of  the  said 
order  on  the  dlst  day  of  May  last, 
also  with  a  true  copy  of  the  said 
power  of  attorney,  by  virtue  of 
which  the  said  Charles  Bischoff 
duly  demanded  from  the  said 
John  Dicas  payment  of  the  said 


sum  of  56/.  13t.  lit/.,  and  pro-  Lord 

duced,  at  the  same  time,  the  ori-  B»o"obam. 
ginals  of  the  sud  power  of  attorney 
and  order;  whereupon  the  said  John 
Dicas  clumed  to  be  allowed  the 
costs,  under  an  order  made  by  me 
on  the  7th  day  of  May  last,  as  a 
set-off;  but  no  order  to  such  ef- 
fect had  then  been  served,  nor  was 
it  known  by  the  petitioners  or 
their  said  attorney  that  any  order 
to  such  effect  had  been  obtained. 
That,  shortly  after  such  demand, 
the  said  John  Dicas  served  the 
said  order  of  the  7th  May.  That 
the  said  John  Dicas  having  de- 
layed to  carry  his  bill  of  costs  to 
be  taxed,  under  the  said  last-men- 
tioned order,  the  said  petitioners 
caused  an  office  copy  of  such  or- 
der to  be  obtained,  and  a  warrant 
to  be  served  on  the  sud  John  Di- 
cas, whereby  he  was  required  to 
bring  into  the  office  of  John 
Edward  Dowdeswell,  Esq.,  the 
Master  to  whom  the  sud  last-men- 
tioned order  was  referred,  on  or 
before  the  2nd  day  of  July,  1831, 
his  bill  of  costs  to  be  taxed,  un- 
der the  order  of  the  7th  May  last  in 
this  matter.  That  the  sud  Master 
by  his  certificate  bearing  date  the 
15th  day  of  the  said  month  of  Ju- 
ly, certified  to  me  that  the  sud 
John  Dicas  had  not  brought  in 
before  the  said  Master  his  bill  of 
costs  to  be  taxed,  although  he  had 
been  duly  summoned  so  to  do,  as 
by  oath  made  appeared.  That, 
on  the  20th  day  of  the  said  month 
of  July,  the  said  Charles  Bischoff, 
as  the  attorney  of  the  petitioners, 
did  duly  and  personally  serve  the 
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any  demand  and  refiisal  of  the  money  and  papers,  after 
the  Vice -Chancellor's  order  to  pay  the  one  and  to  return 
the  other  in  four  days.  These  copies  were  produced  by 
the  son  of  the  plaintiff^  who  stated  that  the  plaintiff  was  a 
s^Ucitpr  of  the. Court  of  Chancery,  and  acted  as  solicitor 
to  the  commission  against  Nokes,  and  as  such  received  as- 
sets which  belonged  to  the  assignees.  The  order  dis- 
charging the  first  warrant  was  read  (a). 


mdd  John  Dieas  with  the  certifi*- 
Gate  of  the  sud  Master  Dowdes- 
well,  and  did  at  the  same  time 
again  demand  of  the  said  John 
Dicas  payment  of  56/.  ]3<.  \\d.,Ba 
also  the  delivery  of  all  papers  and 
writings,  receipts  and  vouchers, 
touching  or  relating  to  the  estate 
of  the  said  bankrupt,  in  the  cus- 
tody or  power  of  the  said  John 
Dicas.  That  the  said  John  Dicas 
refused  to  pay  the  said  sum  of  mo- 
ney, or  to  deliver  the  said  papers 
and- writings  demanded  as  afore- 
said, in  pursuance  of  the  said  or^ 
der  of  the  2nd  day  of  February 
last,  or  in  any  respect  to  comply 
therewith;  and  therefore  praying 
that  the  said  John  Dicas  might 
immediately  stand  committed  to 
his  Mf^est/s  prison  of  the  Fleet, 
for  the  contempt  of  the  said  order 
of  the  2nd  February  last,  and  that 
my  warrant  might  issue  for  that 
purpose.  Now,  upon  reading  the 
said  petition  and  an  affidavit  of  the 
petitioners,  and  also  an  affidavit  of 
Charles  Bischoff,  I  do  order  that 
the  said  John  Dicas  do  stand 
committed  to  his  Mi^esty's  prison 
of  the  Fleet,  and  that  a  warrant  of 
commitment  do  forthwith  issue 
for  that  purpose. 

Brougham,  C. 


(a)'  Lord  Chancellor.      *  * 

Saturday,  7th  May,  1831. 
In  the  Matter  of  James  Nokes^  a 
'    Bankrupt. 

Whereas  George  Butler,  of 
Kennett,  in  the  county  of  Wilts, 
ale  brewer,  and  Joseph  Proctor, 
of  Gould  Square,  London,  wine 
merchant,  assignees  of  the  estate 
and  effects  of  James  Nokes,  did, 
on  the  12th  day  of  March  last, 
prefer  their  petition  to  me, stating, 
that,  by  an  order  made  in  this  mat- 
ter, on  the  petition  of  the  peti- 
tioners, by  his  Honour  the  \lce^ 
Chancellor,  bearing  date  the  2nd 
day  of  February,  1831,  it  was  or- 
dered, that  John  Dicas,  the  person 
mentioned  in  the  order,  should, 
within  four  days  after  he  should 
be  duly  and  personally  served  with 
the  said' order,  pay  to  the  petition- 
ers the  balance  or  sum  of  66/.  13f. 
IN., in  the  said  order  mentioned; 
and  it  was  ordered  that  the  sud 
John  Dicas  should  also,  witlun 
the  like  period  of  four  days,  deli- 
ver up  to  the  petitioners,  upon 
oath,  all  papers  and  writings,  re- 
ceipts and  vouchers,  touching  or 
relating  to  the  estate  of  the  sud 
bankrupt,  in  his  custody  or  power; 
and  in  case  default  should  be 
made  by  the  sud  John  Dicas, 
either  in  payment  of  the  sidd  mo- 
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The  Earl  of  Eldon  stated  that  he  was  Lord  Chancellor 
during  twenty-five  years^  and  during  that  time  had  sat  m 
bankruptcy;  and  that,  if  he  had  ever  committed  a  party 
for  disobeying  an  order  to  pay  money «  or  delivery  of  pa- 
pers, witbout  proof  of  a. demand  and  refusal,  that  would 
be  a  mistake.  In  his  cross-examinatiop  his  Lordship  said, 
that  he,  when  Lord  Chancellor,  committed  to  the  Fleet 
for  contempt  in  bankruptcy*     His  Xiordship  said  that  he 
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ney  or  delivery  of  the  add  docu- 
ments, or  any  of  them,  as  therein- 
before directed,  that  the  said  John 
Dicas  should  stand  commhted  to 
his  Majesty's  prison  of  the  Fleet: 
That  the  said  John  Picas  was  du- 
ly and  personally  served  with  the 
sud  order  on  the  22nd  day  of  Feb- 
ruary last:  That  the  said  John 
Dicas  had  thitherto  refused  to  pay 
the  said  sum  of  money,  or  to  com- 
ply with  the  said  order,  in  the  de- 
fivery  of  all  papers  and  writings, 
receipts  and  vouchers,  touching  or 
relating  to  the  estate  of  the  siud 
bankrupt,  in  the  custody  or  power 
of  the  said  John  Dicas;  and  pray- 
ing that  the  said  John  Dicas 
might  immediately  stand  com- 
mitted to  his  Majesliy*s  prison  of 
the  Fleet,  for  his  contempt  of  the 
said  order,  and  that  my  warrant 
might  issue  fo/that  purpose.  And 
whereas,  by  my  order  made  on 
the  12th  day  of  March  last,  upon 
reading  the  said  petition  and  the 
several  affidavits  filed  in  support 
thereof,  it  was  ordered  that  the 
said  John  Dicas  do  stand  com- 
mitted to  his  Ma;esty*s  prison  of 
the  Fleet,  and  that  a  warrant  of 
committal  do  forthwith  issue  for 
that  purpose.  And  whereas,  on 
the  7th  day  of  May  instant,  ap- 


plication was  made  to  me  by  Mr. 
Solicitor-General,  of  counsel  for 
the  said  John  Dicas,  that  my 
aforesaid  order  might  be  discharg- 
ed, and  that  the  costs  of  the  sud 
John  Dicas,  of  and  attending  that 
application,  might  be  paid  to  him 
by  the  said  George  Butler  and  Jo- 
seph Proctor.  Now,  upon  hear- 
ing my  said  order  read,  and  what 
was  alleged  by  Mr.  Solidtor-Ge- 
neral,  of  counsel  for  the  said  John 
Dicas,  and  by  Mr.  Russell,  of 
counsel  for  the  said  George  But- 
ler and  Joseph  Proctor,  and  also 
the  affidavits  filed  by  both  the 
said  parties  read,  I  do  order  that 
my  aforesaid  order,  bearing  date 
the  12th  day  of  March  last,  be, 
and  the  same  is,  hereby  discharg- 
ed. And  I  do  further  order,  that 
it  be  referred  to  the  Master  of  the 
Court  of  Chancery,  in  rotation,  to 
tax  the  costs  of  the  said  John  Di- 
cas, of  and  attending  the  aforesaid 
application;  and  that  the  amount 
thereof,  when  taxed,  be  allowed 
to  him  as  a  set-off  agunst  the  ba- 
lance or  sum  so  claimed  as  afore- 
said to  be  due  from  lum  to  the 
said  George  Butler  and  Joseph 
Proctor. 

Brougham,  C. 
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could  not  state  whether  there  ought  to  be  a  new  demand 
after  a  four-day  order. 

Sir  W,  Home  proved  that  he  was  counsel  for  the  pre* 
sent  plaintiff  in  an  application  to  the  Lord  Chancellory  but 
did  not  at  all  perfectly  remember  the  circumstances;  but 
he  thought  that  the  question  was^  whether  there  should 
be  a  second  demand  after  the  four-day  order?  In  his 
cross-examination  he  said,  that  the  Lord  Chancellor  made 
orders  in  bankruptcy,  and  committed  for  the  disobedience 
of  them.  He  also  stated,  (hat,  when  an  order  is  made  for 
the  payment  of  money  and  delivery  of  papers,  a  demand 
should  be  made,  and,  if  not  complied  with,  there  is  an- 
ther order  to  pay  the  money  and  deliver  the  papers  in  four 
days,  this  being  called  a  four-day  order;  and,  if  that  four- 
day  order  is  not  complied  with,  there  is  an  order  made 
that  the  party  shall  be  committed. 

Mr.  Pensam,  who  had  been  twelve  years  the  secretary 
of  bankrupts  to  Lord  Eldon,  stated  that  the  practice  of  the 
Court  of  Chancery  was  to  make  personal  service  of  the 
four-day  order,  and  for  some  person  entitled  to  make  a  de- 
mand at  and  after  the  service  of  that  order;  and  he  be- 
lieved, that  in  no  instance  had  Lord  Eldon  committed  a 
party  without  such  a  demand. 

Two  letters  of  the  plaintiff,  written  to  the  defendant, 
asking  compensation  for  the  two  imprisonments,  were  put 
in. 


Campbell,  S.  G.,  for  the  defendant.— I  submit  that  the 
plaintiff  must  be  nonsuited.  This  action  is  brought 
against  the  defendant  as  Lord  Chancellor;  and  I  say, 
that,  by  the  law  of  England,  no  such  action  lies.  Mr.  Di- 
cas  alleges  that  he  has  been  illegally  imprisoned  by  a  war- 
rant in  March,  and  by  another  warrant  in  August.  Both 
these  warrants  were  granted  by  the  Lord  Chancellor  as 
Lord  Chancellor,  and  within  his  jurisdiction  as  holding  the 
great  seal.     With  respect  to  the  second  imprisonment. 
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there  is  no  irregularity  complained  6f.  The  order  for 
that  is  put  in,  and  that  order  recites  an  order  of  the  Vice* 
Chancellor  to  pay  56/.  I3s,  lid.  to  the  assignees;  and  it 
recites  a  demand.  It  then  recites  a  four-day  order^  and 
states  that  there  was  a  second  demand  upon  that  order, 
and  a  refusal  to  comply  with  it.  Therefore,  unless  there 
is  no  jurisdiction  in  the  Lord  Chancellor  in  bankruptcy 
to  commit  the  solicitor  who  sues  out  the  commission  for  a 
contempt,  the  action  clearly  cannot  be  maintained  in  re-* 
spect  of  that  imprisonment.  With  respect  to  the  first  im- 
prisonment, the  warrant  only  is  put  in  together  with  the 
three  affidavits  on  which  it  was  granted;  and  it  is  also 
in  evidence  that  the  plaintiff  was  arrested  in  the  Court 
of  Common  Pleas,  and  claimed  privilege,  and  made  no 
other  objections.  Your  Lordship  is  therefore  asked  to 
make  the  Lord  Chancellor  liable  for  the  irregularity  of  the 
tipstaff  in  arresting  an  attorney  while  attending  a  cause, . 
and  to  presume  that  there  was  no  order,  no  four-day  rule, 
and  no  demand  upon  it. 

Lord  Lyndhurst,  C.  B. — There  is  this  further  fact, 
that  the  order  for  the  first  commitment  was  aischarged. 

Campbell,  S.  G. — The  only  question  made  at  first  was 
as  to  the  privilege;  and  the  Attorney-General  has  stated 
that  a  question  was  afterwards  raised  as  to  whether  a  se- 
cond demand  was  necessary  after  a  four-day  order;  and 
on  that  point  Lord  Eldon,  one  of  the  greatest  lawyers 
who  ever  sat  on  the  bench,  says,  that  he  considers  it  doubt- 
ful. It  was  never  decided,  before  the  case  of  Mr.  Dicas, 
that  a  second  demand  was  necessary. 

Lord  Ltndhurst,  C.  B. — Mr.  Pensam  says,  that,  ac- 
cording to  his  experience,  it  was  always  the  course  of 
practice . 
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Campbellf  S.  G. — That  was  the  practice  as  far  back  as 
he  knew;  but  Lord  Eldon  is  doubtful.     But  I  say,  that, 
vou  VI.  s  N.  p. 


258 
1833. 

DiCAS 

Lord 
Brougham. 


CASES  AT  NISI  PRIUS, 

whether  the  proceedings  are  regular  or  irregular,  it  makes 
no  difference.  Let  it  be  supposed  that  an  irregular  order 
was  made,  or  an  irregular  warrant  issued;  does  an  ac- 
tion lie  against  a  judicial  officer?  If  an  attachment  is  sued 
out  for  the  non-payment  of  money,  pursuant  to  the  Mas- 
ter's allocatur,  or  for  non-performance  of  an  award,  and 
the  affidavits  are  not  regular,  is  an  action  to  be  brought 
against  the  five  Judges  of  the  Court  of  King's  Bench!  I 
have  moved,  over  and  over  again,  to  discharge  attachments 
on  account  of  irregularity  in  the  previous  proceedings; 
and  I  shall  shew^  by  authorities  and  by  dicta— r 


Lord  Lyndhurst,  C.  B. — Why  did  you  allow  the  evi- 
dence to  go  on?  You  were  asking  as  to  the  practice  of  the 
Court  of  Chancery.  Lord  Eldon  was  asked  questions  re- 
specting it;  so  was  Mr.  Pensam.  This  was  an  order  pro- 
nounced judicially,  and  this  warrant  is  founded  on  a  judi- 
cial order.     How  can  an  action  of  trespass  lie  after  that  ? 

Catnpbeilf  S.  G.— I  did  not  wish  to  stop  the  re- 
ception of  the  evidence,  as  I  wished  to  hear  what  it  would 
amount  to. 

Lord  Lyndhurst,  C.  B. — The  Lord  Chancellor  is 
placed  at  the  head  of  the  jurisdiction  of  bankruptcy  to 
bring  in  his  authority  as  Lord  Chancellor. 


Campbell,  S.  G. — So  it.  has  been  for  three  centuries. 
My  first  proposition  is,  that  no  action  of  trespass  will  lie 
against  a  judicial  officer.  In  BusheFs  c€ue{a\  where  a  jury 
were  fined,  which  was  clearly  an  illegal  act,  Lord  Hale 
says :  "  I  speak  my  mind  plainly,  that  an  action  will  not  lie. 


{a)  1  Mod.  119.  Averyolabo- 
rate  judgment,  determining  that  a 
Judge  has  no  right  to  fine  or  com- 
mit a  jury  who  find  against  his  di- 
rection, will  be  found  in  BuikeVt 


caie,  Vaugh.  Rep.  135.  The  jury 
fined  in  that  case,  refused  to  con- 
vict William  Penn  of  an  unlawful 
assembly  in  Oracechurch-street 
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For  a  certiorari  and  an  habeas  corpus,  whereby  the  body 
and  proceedings  are  removed  hither,  are  in  the  nature  of 
a  writ  of  error.     And  in  case  of  an  erroneous  judgment 
given  by  a  Judge,  which  is  reversed  by  a  writ  of  error,  shall 
the  party  have  an  action  of  false  imprisonment  against 
the  Judge?    No,  nor  against  the  officer  neither.     The 
habeas  corpus  and  the  writ  of  error,  though  it  doth  make 
void  the  judgment,  it  doth  not  make  the  awarding  of  the 
process  void  to  that  purpose ;  and  the  matter  was  done  in 
a  course  of  justice.    They  will  have  but  a  cold  business 
of  it.     An  habeas  corpus  and  certiorari  is  a  writ  of  right, 
the  highest  writ  a  party  can  bring."    So  day  was  given  to 
shew  cause.     So  in  Hammonds  v.  Howell  (a),  where  "  the 
plaintiffbrought  an  action  of  false  imprisonment  against 
the  Mayor  of  London,  and  the  Recorder,  and  the  whole 
Court  at  the  Old  Bailey,  and  the  sheriffs  and  gaoler,  for 
committing  him  to  prison,  at  a  sessions  there  held.    The 
case  was  this : — Some  Quakers  were  indicted  for  a  riot, 
and  the  Court  directed  the  jury,  if  they  believed  the  evi- 
dence, to  find  the  prisoners  guilty,  for  that  the  fact  sworn 
against  them  was  in  law  a  riot :  which,  because  they  re- 
fused to  do,  and  gave  their  verdict  against  the  direction  of 
the  Court  in  matter  of  law,  they  committed  them.     They 
were  afterwards  discharged  upon  an  habeas  corpus;  and 
one  of  them  brought  this  action  for  the  wrongful  commit- 
ment.    Serjeant  Maynard  moved  for  the  defendants  that 
they  might  have  longer  time  to  plead,  for  a  rule  had  been 
made  that  the  defendants  should  plead  this  first  day  of 
this  term.     The  court  declared  their  opinions  against  this 
action,  viz. :  That  no  action  will  lie  against  a  Judge  for  a 
wrongful  commitment  any  more  than  for  an  erroneous 
judgment ;  and  Munday,  the  Secondary,  told  the  Court 
that  giving  the  defendants  time  to  plead  countenanced  the 
action,  but  granting  imparlances  did  not.     So  they  had  a 
special  imparlance  till  Michaelmas  term  next;  and  Atkyns 
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said — It  was  never  imagined  that  justices  of  oyer  and  ter- 
miner and  gaol  delivery  would  be  questioned  in  private 
actions  for  what  they  should  do  in  execution  of  their  office ; 
if  the  law  had  been  taken  so,  the  statute  of  7  Jac.  c.  5,  for 
pleading  the  general  issue,  would  have  included  them  all 
as  well  as  inferior  officers."  And  in  that  case  the  Court 
of  Common  Pleas  held  that  no  action  would  lie.  After 
these  authorities  the  general  maxim  will,  I  presume,  not 
be  denied,  that  no  action  lies  against  a  Judge  acting  within 
his  jurisdiction.  With  respect  to  the  authority  of  the 
Lord  Chancellor  in  bankruptcies,  Lord  Eldon  in  an 
Anonymous  case  (a)  says :  "  This  is  a  question  of  great 
importance,  as  it  concerns  both  creditors  and  bankrupts, 
but  particularly  as  it  concerns  bankrupts;  for,  without  the 
existence  of  such  a  power^  the  mode  of  allowing  certifi- 
cates would  be  very  different  from  that  which  exists  at 
present.  I  first  had  to  consider  whether  the  Chancellor 
could  order  witnesses  to  attend  the  commissioners  for  the 
purpose  of  proving  the  various  requisites  to  support  the 
commissions,  and,  after  great  dehberation,  was  satisfied 
that  I  ought,  when  necessary,  to  compel  such  attendance. 
There  is,  however,  no  express  authority  given  to  me  by 
the  statutes  for  that  purpose ;  neither  is  any  express  au- 
thority given  to  me  to  convict  for  a  contempt,  by  dis- 
obedience to  an  order  made  upon  a  petition :  but  can 
any  doubt  exist  whether  I  possess  such  power  ?  The 
bankrupt  statutes  are  framed  with  a  view  to  the  authority 
with  which  the  Chancellor  is  intrusted  in  the  exercise  of 
bis  ordinary  jurisdictions,  and  when  these  statutes  are 
silent  as  to  the  mode  of  compelling  obedience  to  the  orders 
that  may  be  necessary  for  carrying  the  provisions  of  the 
statutes  into  effi^ct,  it  is  enforced  by  the  general  jurisdic- 


(c)  14  Ves.  449.  It  appears  by 
1  Rose,  250,  that  this  case  was 
Expatte  Stevens.  It  was  a  ques- 
tion upon  a  petition  iu  bankrupt- 
cy, whether  the  Lord  Chancellor 


could  compel  the  bankrupt  to  at- 
tend the  commissiouers,  he  having 
passed  his  last  examination,and 
obtained  his  certificate. 
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tion  for  the  attainment  of  the  objects  of  the  commission. 
If  the  bankrupt  refuses  to  attend,  when  his  attendance  is 
necessary,  after  he  has  passed  his  examination,  it  is  clear 
that  he  ought  to  be  compelled  to  attend.  The  power  to 
compel  him  must  be  vested  somewhere.  It  is  impossible 
to  execute  the  statutes  without  implying  such  a  power, 
which  indeed  is  justified  by  the  old  acts ;  the  jurisdiction 
must  be  with  the  Great  Seal.  The  commissioners,  there- 
fore, must  make  an  order  for  the  attendance  of  the  bank- 
rupt, and  I  will  enforce  it."  And  in  the  case  of  Ex  parte 
Bradley  (a).  Lord  Eldon  says :  ''  I  am  aware  of  having 
weighed  well  in  the  case  cited  by  Mr.  Montague,  [the  case 
before  cited],  and  in  other  cases,  the  authority  under  which 
the  Chancellor  acts  in  bankruptcy  in  circumstances  not 
specially  provided  for  by  the  statutes;  and  I  am  convincedi 
that  it  was  the  intention  of  the  Legislature,  in  giving  juris- 
diction to  the  Chancellor  in  bankruptcy,  to  give  him  power 
to  use  in  bankruptcy  the  authority  used  in  causes  in  Chan- 
cery, where  no  specific  authority  is  given  by  the  statutes. 
In  this  Lord  Hardwicke  supports  me.  I  will  not  presume 
disobedience  in  Mr.  Townsend  ;  if  there  should  be^  I  must 
perform  the  disagreeable  duty  of  committing  him." 
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Lord  Lyndhurst,  C.  B. — The  Lord  Chancellor  sits  as 
Lord  Chancellor  not  only  in  equity,  but  also  sometimes  in 
bankruptcy,  and  sometimes  in  lunacy. 

Campbell,  S.  G. — In  the  case  of  Ex^ parte  Cowan  {b),  it 
was  held,  that,  supposing  the  Lord  Chancellor  to  have  ju- 
risdiction generally  on  the  subject  of  the    petition,  the 


(a)  I  Rose,  202.  The  object 
of  the  petition  in  this  case  was, 
that  the  bankrupt  might  be  di- 
rected to  delifer  up  certain  pa- 
pers in  his  possession  relating  to 
lus  estate,  which  had  been  deli- 
vered to  him  by  an  assignee  who 


had  subsequently  been  removed, 
and  to  attend  the  commissioners 
for  the  purpose  of  being  examin- 
ed. He  had  passed  his  last  ex- 
amination. 
(6)  3  B.  &  A.  123. 
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Court  of  King's  Bench  has  no  authority  to  revise  his  order. 
In  the  present  case  the  property  was  the  property  of  the 
assignees,  and  the  person  against  whom  the  order  was 
made  was  the  solicitor  to  the  commission ;  therefore,  as  to 
the  jurisdiction  of  the  Lord  Chancellor  there  can  be  no 
doubt;  and  the  present  action  is  an  action  brought  against 
a  Judge  for  an  order  made  by  him  as  a  Judge. 

Wightmatif  on  the  same  side.— Mr.  Piatt  has  put  this 
case  upon  two  propositions^— ;/IrW,  that  the  Lord  Chancel- 
lor in  bankruptcy  has  no  jurisdiction  to  commit;  and  se* 
condly,  that  if  he  had,  and  it  was  exercised  irregularly,  an 
action  lies. 

Lord  Lyndhurst,  C.  B. — There  is  no  doubt  about  his 
jurisdiction. 

fVighiman. — On  the  first  point  I  submit,  that,  if  the  Lord 
Chancellor  had  authority  to  make  the  order,  he  had  au- 
thority to  commit.  With  regard  to  the  second  point,  I 
will  assume,  for  the  purposes  of  my  argument,  that  the  order 
was  irregular,  and  that  it  was  so  in  the  opinion  of  Lord 
Eldon.  But,  supposing  that  Lord  Brougham  had  deter- 
mined the  contrary  for  the  first  time,  and  had  held  that 
one  demand  was  sufficient,  as  it  is  in  the  courts  of  law, 
would  it  be  competent  for  this  Courts  or  the  Court  of 
King's  Bench,  to  hold  that  he  was  liable  to  an  action,  be- 
cause he  had  not  followed  the  practice  of  his  predecessors  ? 

Lord  Lyndhurst,  C.  B. — Could  this  order  have  been 
the  subject  of  revision  ? 

Wightman. — There  is  no  appeal  from  the  Lord  Chan- 
cellor in  bankruptcy,  and  I  therefore  apprehend  that  there 
could  be  no  mode  of  revising  it.  If  such  a  question 
were  to  come  before  the  present  Court  of  bankruptcy, 
and  that  Court  should  grant  a  rule  for  an  attachment 
without  sufficient  affidavits,  would  an  action  lie  against 
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the  Judges?  If  not,  can  an  action  be  maintainable  1833. 
against  the  Lord  Chancellor,  for  an  order  made  by  him 
when  sitting  in  bankruptcy  ?  If  the  Lord  Chancellor  had 
made  the  order,  would  the  court  have  held  that  an  action 
would  lie,  or,  on  a  return  of  these  facts  to  a  habeas  cor* 
pus,  would  they  discharge  a  prisoner? 

Plaiif  for  the  plaintiff. — ^The  question  here  is,  whether 
Mr.  Dicas  can  appeal  to  a  jury  of  his  country,  or  whether, 
by  the  circumstance  of  this  being  an  order  of  the  Lord 
Chancellor  in  bankruptcy,  Mr.  Dicas  is  estopped  from 
bringing  an  action?  There  have  been  several  cases  cited; 
but  all  of  them  (except  those  decided  in  the  Court  of 
Chancery)  apply  to  Judges  of  courts  of  record.  The 
court  of  review  is  made  a  court  of  record  by  a  special  act 
of  Parliament,  but  the  Chancellor  sitting  in  bankruptcy  is 
not  sitting  in  a  court  of  record.  The  jurisdiction  of  the 
Chancellor  as  Chancellor  is  to  give  redress  where  the  law 
affords  no  remedy. 

Lord  Lyndburst,  C.  B. — The  Courts  of  Equity  have 
a  jurisdiction  concurrent  with  the  courts  of  law  in  many 
cases— account,  for  instance. 

Plait. — If  I  receive  a  sum  of  money  in  solicb,  a  Court  of 
Ekjuity  would  have  no  jurisdiction,  on  a  bill  being  filed^  to 
order  me  to  pay  the  money.  But  one  point  the  Solicitor- 
General  seems  to  have  lost  sight  of;  there  is  no  special 
plea- 
Lord  Lymdhurst,  C.  B. — Mr.  Dicas  is  a  solicitor  of 
the  Court  of  Chancery.  Has  not  the  Lord  Chancellor  a 
power  of  ordering  a  solicitor  to  pay  over  money  ?  The 
Qiancettor  sometiHies  sits  in  equity,  sometimes  in  bank- 
ruptcy, and  sometimes  in  lunacy;  but  still  he  has  the 
authority  of  Lord  Chancellor  in  whichever  he  is  sit- 
ting.    Can  you  contend  that  a  Lord  Chancellor  may 
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not  make  an  order  on    a  solicitor  as  an  officer  of  bis 
Court 

Plati.— As  to  the  first  arrest,  there  is  no  proof  of  any- 
thing but  the  warrant.  There  is  no  proof  of  any  order ; 
and^  for  aught  that  appears,  the  Lord  Chancellor  might 
bave  issued  the  warrant  without  any  order  at  all.  I 
would  refer  to  the  case  of  Beaurain  v.  Sir  W.  Scott  (a). 

Lord  Lyndhurst,  C.  B. — There  the  Judge  had  no  ju- 
risdiction. The  Judge  is  only  protected  where  he  has 
jurisdiction. 

Plait. — In  the  case  of  Beaurain  v.  Sir  W.  Scott,  tbe 
defendant,  Sir  W.  Scott,  as  Judge  of  the  Consistorial 
Court  of  London,  bad  made  an  order  that  tbe  plaintiff 
should  become  guardian  ad  Utem  to  his  son,  who  was  an 
infant,  and  excommunicated  him  for  refusing  to  become 
guardian;  and  it  was  there  held  that  an  action  would  lie 
against  a  Judge  of  that  Court  if  he  exceeded  its  jurisdic- 
tion, and  the  plaintiff  recovered  damages.  In  the  present 
case^  it  appears,  that  there  was  no  demand. 

Lord  Lyndhurst,  C.  B. — Has  not  the  Lord  Chancellor 
the  power  of  altering  the  practice  of  tbe  Court  of  Chan- 
cery? Lord  Chancellors  have  altered  the  practice  in 
most  important  particulars. 

Plait. — By  a  general  rule,  no  doubt. 

Lord  Lyndhurst,  C.  B. — I  have  no  doubt  that  tbe 
Chancellor  has  tbe  authority  to  make  an  order  in  a  par- 
ticular case,  altering  tbe  practice. 

Plait. — Tbe    Lord    Chancellor    has   given   evidence 

(a)  3  Camp.  388. 
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against  himself;  for,  by  discharging  Mr.  Dicas,  be  admits 
the  proceeding  to  be  irregular.  I  trust  that  your  Lord- 
ship will  not  stop  the  case. 

Kelly f  on  the  same  side. — I  submit  thatj  unless  some 
statute  can  be  cited,  giving  liberty  to  the  present  defen- 
dant to  give  special  matter  in  evidence  under  the  general 
issue,  he  cannot  avail  himself  of  this  defence  under  the 
present  plea.  A  Judge  of  a  court  of  record,  and  per- 
haps a  Judge  not  of  a  court  of  record,  may  have  the 
jurisdiction  that  is  contended  for;  but  the  case  of  Bushel, 
which  is  cited  as  an  authority  to  shew  that  Judges  of  a 
court  of  record  have  the  power  of  committing  for  con- 
tempt, goes  also  to  shew  that  they  must  plead  specially, 
although,  in  that  case,  the  learned  Chief  Justice  giv6s  an 
opinion  which  seems  rather  extrajudicial.  The  numerous 
acts  of  Parliament  allowing  the  general  issue  to  be 
pleaded,  leads  to  a  conclusion  that  there  must  be  a  special 
plea  in  cases  not  thus  provided  for.  The  present  defen- 
dant might  have  pleaded  that  he  was  Lord  Chancellor, 
and  sitting  in  bankruptcy,  and  so  forth.  With  respect  to 
the  defence  itself,  supposing  that  it  can  be  given  in  evi- 
dence under  the  general  issue,  I  take  the  distinction 
to  be  between  the  case  of  a  Judge  of  a  court  of  record, 
and  a  Judge  of  a  court  not  of  record,  though  I  admit, 
that,  by  some  stretch  of  construction,  the  Chancellor,  sitting 
10  bankruptcy,  has  been  treated  as  a  Judge  of  a  court  of 
record.  The  case  of  Beaurain  ▼.  Sir  W.  Scott  was  one  in 
which  the  Judge  was  the  Judge  of  an  ancient  court, 
which  had  the  power  of  excommunication;  and  the  cases 
cited  in  which  actions  are  held  not  to  lie  are  all  cases  of 
courts  of  record.  I  admit  that  the  Lord  Chancellor  is  a 
Judge,  and  in  this  instance  acted  judicially,  and  had  juris- 
diction over  the  subject-matter  before  him;  but,  if  the  matter 
was  not  a  contempt,  he,  being  a  Judge  not  of  a  court  of  re- 
cord, is  liable  to  an  action  of  trespass.     The  present  case 
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stands  thus:  the  Lord  Chancellor^  having  a  power  of  com- 
mitting for  a  contempt  if  duly  proved^  has  here  committed 
without  a  four-day  order  and  a  demand  upon  it  It  there- 
fore appears,  that  there  was  no  contempt,  and  the  ques- 
tion will  then  be,  whether  the  Chancellor,  sitting  in  bank- 
ruptcy, has  the  power  to  commit  for  contempt,  when  it 
appears  by  the  instrument  by  which  he  commits  that  there 
was  no  contempt? 


FoUetty  on  the  same  side. — I  understand  your  Lordship 
to  consider  that  the  Chancellor  has  the  power  to  commit 
in  bankruptcy,  and  that  it  was  so  considered  by  Lord 
Eldon,  although  I  confess  that  I  do  not  discern  how  the 
Chancellor  got  that  jurisdiction. 


Lord  Lyndhurst,  C.  B.- 
Chancellor. 


-It  is  incident  to  his  office  of 


FollelL — Lord  Henley  says,  in  his  work  on  Bank- 
ruptcy (a),  that  the  solicitor  is  a  minister  of  the  Court; 
and  I  will  concede  for  the  moment  that  the  Lord  Chan- 
cellor may  issue  an  order  to  commit  for  a  contempt  when 
sitting  in  bankruptcy ;  but  the  fact  here  is,  that  an  order 
was  issued  irregularly,  as  it  was  grounded  on  affidavits  not 
sufficient  to  warrant  such  an  order.  If  any  commissioner 
of  bankruptcy  had  committed  a  party  who  was  not  in  con- 
tempt, it  is  quite  clear  that  an  action  would  have  lain;  and 
the  Lord  Chancellor  ought  to  have  satisfied]  himself  that 
there  had  been  a  demand  before  he  made  the  order  for 
the  commitment.  In  the  present  case  an  action  of  trespass 
is  brought,  and  the  general  issue  pleaded.    The  Solicitor- 


(a)  P.  214.  In  6  Yes.  1,  Lord 
Eldon  says—*'  Instead  of  solicitors 
attending  to  their  duty  as  minitien 
of  the  court y  for  they  are  to,  com' 
missioiM  of  bankrupt  are  treated 
as  matter  of  traffic.     A.  taking 


out  the  commission »  B.  and  C.  to 
be  his  commissioners;  they  are 
considered  as  stock  in  trade,  and 
calculations  are  made  how  many 
commisrions  can  be  brought  Into 
the  partnership." 
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General)  wLo  concedes  that  the  commitment  was  irregular^ 
after  likening  this  to  a  most  curious  case,  where  the  Judges 
committed  a  jury,  contends  that  no  action  will  lie.  There 
is,  however,  no  case  in  which  it  has  been  held,  that  an 
action  does  not  lie  against  a  Judge  of  a  court  of  equity; 
and  in  no  one  case  was  there  ever  an  action  against  a 
Judge  of  a  court  of  common  law,  where  the  justification 
was  not  pleaded  specially.  In  trespass,  (excepting  th^ 
cases  provided  for  by  special  enactment),  a  qualification 
must  always  be  pleaded  specially.  In  the  case  of  Garnett 
V.  Ferrand  (a),  the  Lord  Chief  Justice  referred  to  every 
case  that  had  been  decided,  and  in  every  one  there  was  a 
special  plea.  In  the  stat.  of  21  Jac.  c.  12,  s.  5(6),  the 
Lord  Chancellor  is  not  included,  and  that  statute  only  ap- 
plies to  justices  and  parish  officers*  The  learned  Solicitor- 
General  does  not  say  that  the  Chancellor  has  not  exceed- 
ed his  authority,  nor  that  the  plaintiff  has  not  received  in- 
jury, but  that  the  plaintiff  has  no  right  to  redress;  and  for 
this  he  cites  a  case  where  the  Judge  committed  the  jury, 
which  is  certainly  a  precedent  drawn  from  bad  times. 
Where  a  party,  not  being  a  Judge  of  a  court  of  record, 
improperly  grants  a  warrant,  on  which  another  is  imprison- 
ed, an  action  lies.  It  lies  against  a  secretary  of  state  (c), 
and  against  the  speaker  of  the  House  of  Commons  (jd)\ 
and,  in  both  those  cases,  there  were  special  pleas  of  justi- 
fication pleaded.  The  learned  SoUcitor-General  will  per- 
haps say,  that  this  is  a  case  within  the  44th  section  of  the 
Bankrupt  Act,  6  Greo.4,c.  16,  which  enables  persons  acting 
"in  pursuance*'  of  that  act  to  plead  the  general  issue. 
However,  that  provision  is  confined  to  persons  acting  in 
pursuance  of  that  act ;  and  this  warrant,  in  the  present 
case,  was  issued  neither  under  nor  in  pursuance  of  that 
act,  but  under  the  jurisdiction  of  the  defendant  as  Lord 
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(a)  9  D.  &  R.  657. 

(6;  Set  forth  ante,  Vol  I,  p.  41, 


(c)  Beardmore  v.  Carrmgtan,  2 
Will.  244. 

(d)  14  East,!. 
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Chancellor.  In  the  case  of  Edge  v.  Parker  (a),  where  the 
assignees  of  a  bankrupt  entered  the  house  of  a  third  per- 
son to  take  the  goods  of  the  bankrupt,  it  was  held  that  the 
entry  was  not  an  act  done  in  pursuance  of  this  statute; 
and  Mr.  Justice  Bayley  says — ''  The  statute  gives  no  ex- 
press power  to  the  assignee  to  enter.  It  directs  the  pro- 
perty to  be  assigned.  The  ownership  is  given  by  the  act, 
but  the  assignee  does  not  seize  by  virtue  of  the  act,  which 
is  wholly  silent  as  to  seizure;  it  leaves  him  to  exercise  his 
own  judgment."  In  the  present  case  the  defendant  not 
only  does  not  do  this  by  the  directions  of  the  stat.  6  Geo.  4^ 
c.  16,  but  does  it  by  virtue  of  his  power  as  Lord  Chancel- 
lor. The  Stat.  6  Geo.  4,  c.  16,  therefore,  does  not  apply, 
nor  does  the  statute  of  James;  the  defendant  must,  there- 
fore, Eke  the  Judges  of  the  common  law,  who  are  not 
within  the  statute  of  James,  plead  any  matter  of  justifica- 
tion specially. 

Campbell^  S.  G. — I  will  begin  with  the  objection  that 
the  general  issue  is  in  this  case  not  a  sufficient  plea.  To 
that  objection  there,  are  three  answers :  First,  that  it  is 
suflScient  at  common  law ;  second^  that  it  is  sufficient  on 
the  6th  Geo.  4,  c.  16 ;  and  third,  on  the  4^  Geo.  3,  c.  85, 
8.6(6). 

(a)  8  B.&C.  701,  and  M.  &  R.  to  all  persons  who  may  by  law 

365.  commit  to  safe  custody  eitherin  or 

(6)  Which  recites,  that  ''whereas  out  of  this  kingdom,"  and  enacts 
it  is  expedient  to  extend  the  pro-  — *^  That,  from  and  after  the 
visions  of  an  act  passed  21  Jac.  U  passing  of  this  act,  the  said  re- 
intituled,  '  An  act  to  enlarge  and  cited  act,  and  all  the  provisions 
make  perpetual  the  act  made  for  therein  contained,  shall  extend, 
ease  in  pleading  agunst  trouble-  and  be  deemed,  taken,  and  con- 
some  and  contentious  suits  prose-  strued  to  extend,  to  all  persons 
cuted  against  justices  of  the  peace,  having,  holding,  or  exercising,  or 
mayors,  constables,  and  certain  being  employed  in,  or  who  may 
other  his  Majesty's  officers,  for  hereafter  have,  hold,  or  exerdse, 
the  lawful  execution  of  their  or  be  employed  in,  any  public 
office,' madein  the  seventh  year  of  employment,  or  any  office,  sta- 
his  Majesty's  most  happy  reign,  tion,  or  capacity,  cither  civil  or 
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Firsty  At  common  law.  I  say  that  if  it  appears  that  the 
act  was  done  by  a  party  as  a  Judge,  it  is  not  trespass,  as  he 
merely  pronounces  his  judgment.  If  the  party  be  a  minis- 
terial or  magisterial  officer,  he  must  plead  specially,  as  is 
done  in  the  case  of  sheriffs,  and  as  was  done  in  the  cases 
of  Mr.  Abbott  and  Lord  Halifax.  In  the  very  case  of 
Bushel,  the  Court  intimated  that  there  was  no  necessity 
for  the  defendants  to  have  time  to  plead,  as  no  special  plea 
was  necessary.  My  friends  say  that  the  Lord  Chancellor 
derives  no  authority  from  the  statute  6  Geo.  4,  c.  16,  but 
I  say  that  he  does;  it  is  that  statute  that  creates  the  juris- 
diction in  bankruptcy.  The  Lord  Chancellor  had  no  ju- 
risdiction at  common  law  to  issue  commissions  of  bank- 
rupt; but  the  Legislature,  he  having  the  power  of  commit- 
ting gave  him  power  to  act  in  bankruptcy ;  and  by  the  44th 
sect,  of  the  stat.  6  Geo.  4,  c.  16,  which  makes  a  new 
bankrupt  code 
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Lord  Lyndhurst,  C.  B. — Mr.  Solicitor  General,  I  have 


military,  either  in  or  out  of  this 
kingdom,  and  who,  under  and  by 
Yirtue,  or  in  pursuance  of  any  act 
or  acts  of  Parliament,  law  or 
laws,  or  lawful  authority  within 
this  kingdom,  or  any  act  or  acts, 
statute  or  statutes,  ordinance  or 
ordinances,  or  law  or  laws,  or 
lawful  authority,  in  any  plantation, 
island,  or  colony,  or  foreign  pos- 
session of  his  Majesty,  now  have, 
or  may  hereafter  have,  by  virtue 
of  any  such  public  employment, 
or  sudi  office,  station,  or  capacity, 
power  or  authority  to  commit 
persons  to  safe  custody ;  and  all 
such  persons  having  such  power 
or  authority  as  aforesaid^  shall 
have  and  be  entitled  to  all  the 
privileges*  benefits,  and  advan- 
tages given  by  the  prorisions  of 

VOL.  VI. 


the  said  act,  as  fully  and  effec- 
tually, to  all  intents  and  purposes, 
as  if  they  had  been  specially 
named  therdn :  prorided  always, 
that  where  any  action,  bill,  plaint, 
or  suit,  upon  the  case,  trespass, 
battery,  or  false  imprisonment, 
shall  be  brought  agwnst  any  such 
person  as  is  in  this  act  described 
as  aforesiud,  in  this  kingdom,  for 
or  upon  any  act,  matter,  or  thing 
done  out  of  this  kingdom,  it  shall 
be  lawful  for  the  plaintiff  bringing 
the  same  to  lay  such  act,  matter, 
or  thing  to  have  been  done  in 
Westminster,  or  in  any  county 
where  the  person  against  whom 
any  such  action,  bill,  plaint,  or 
suit  shall  be  brought  shall  then 
reside,  any  thing  in  this  act  to  the 
contrary  thereof  notwithstanding." 

T  N.  P. 
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had  no  doubt  upon  this  from  the  first.  I  am  clearly  of 
opinion  that  this  action  cannot  be  maintained.  The  Lord 
Chancellor  was  sitting  in  bankruptcy  when  these  judg- 
ments were  pronounced ;  and  even  supposing  these  judg- 
ments to  be  erroneous,  they  cannot  be  questioned  in  a 
court  of  law.  With  respect  to  the  other  point,  I  am  of 
opinion  that  there  is  no  necessity  for  a  special  plea,  and 
that  the  general  issue  is  quite  sufficient,  as  no  action  will 
lie.  Gentlemen  of  the  jury,  my  opinion  is,  that  your  ver- 
dict ought  to  be  for  the  defendant,  and  that  no  action 
will  lie. 

Verdict  for  the  defendant. 


Plaiif  for  the  plaintifi^,  tendered  a  bill  of  exceptions. 

Plait,  Kelly f  FoUett,  and  Gunning,  for  the  plaintiflT. 

Campbell,  S.  G.,  and  Wighiman,  for  the  defendants. 

[Attomies — DicaSf  and  Blower  4*  T.] 
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Gregory  r.  Tuffs. 

.^  Dec.  3rd. 

Debt  on  the  stat.  25  Geo.  2,  c.  36  (a),  for  keeping  an  A  room  used 

unlicensed  fiouse  for  music  and  dancing.   It  appeared  that  ^Urdaldng 

the  defendant  kept  a  puhlic-house,  called  the  Blue  Anchor,  ['^^^^  3*5  Geo.  2, 

in  East  Smithfield.  c.  36,  although 

it  is  not  exclu- 
sively used  for 

F.  PoUock^  in  his  opening,  cited  the  cases  of  Clark  v.  those  purposes, 

and  although 

Searle  (i),  and  Archer  v.  Willingrice  (c).  no  money  be 

taken  for  ad- 
mission; but  the 

It  was  proved  by  two  witnesses,  on  the  part  of  the  plain-  mere  accidenui 

or  occasional 

tiff,  tliat  on  more  than  twelve  different '  nights,  between  use  of  a  room 
the  1st  of  July  and  the  21st  of  September,  there  was  both"hose°pur- 
in  a  tap-room  at  the  defendant's  house  a  man  seated  b^^u^f^Jhat 
on  an  elevated    seat  playing  the   violin,    and   persons  statute. 
dancing,  the  persons  dancing  being,  at  some  of  the  times,  there  is  nothing 
four  women,  and  at  the  others  two  women  and  two  men;  bourse  denoting 
and  that,  on  each  occasion,  the  dancing  continued  as  that  it  is  u- 

.  .,1.1  ,  censed  under 

long  as  the  witnesses  staid,  which  was  about  a  quarter  tha^  statute,  is 
of  an  hour.  It  was  also  proved,  that  no  money  was  taken  facieVwdeiic^ 
for  admission ;  and  that  the  words,  "  licensed  dealer  in  *"  *'*.  ^^^^  ^^^ 

'  ^    '  penalties,  that 

foreign  wines  and  spirits,**  were  painted  on  the  defendant's  it  is  unlicensed. 
house,  but  no  words  importing  that  the  defendant  had 
a  licence  for  music  under  the  stat.  25  Geo.  2,  c.  36. 

Lawy  for  the  defendant. — I  submit,  that  this  is  not  the 
proper  way  of  proving  that  the  house  is  not  licensed  (d). 
Whether  it  is  licensed  or  not  will  appear  by  the  records 
of  the  sessions. 

(a)   Set  forth  ante,  Vol.  3,  p.  (c)  4  Esp.  186;  cited  ante,  Vol. 

473,  n.    See  also  the  form  of  de-  3,  p.  473,  n. 

claration.  Id.  471,  n.  {d)  As  to  the  proving  of  ntgvif 

ih)  1  Esp.  N.  P.  C.  25.   In  that  tive  averments,  see  the  cases  of 

ease  it  was  held  that  a  room  into  JUx  v.  Turner ^b  M.  &  S.  206,  and 

which  any  person  was  admitted  to  Parsons  v.  Chapman,  ante,  Vol.5, 

dance  who  paid  for  a  ticket  was  p.  33. 
a  room  witlun  this  act. 

VOL.  VI.  U                                                  N.  P. 
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Lord  Lyndhurst,  C.  B.— By  this  act  of  Parliament, 
persons  having  licensed  houses  for  music  are  to  have  it 
painted  on  the  outside  of  the  house  that  they  are  so,  and 
it  is  proved  that  that  is  not  so  here. 

Law* — This  not  being  painted  in  front  of  the  house 
may  make  the  party  liable  to  a  penalty,  but  still  he  may 
be  licensed. 

Lord  Lyndhurst,  C.B. — ^The  act  has  directed  it  to  be 
done ;  and  if  it  is  not  so^  it  is  prima  facie  evidence  that 
this  is  an  unlicensed  house.  But  you  may  rebut  it  if  you 
can  do  so. 

Latv^  for  the  defendanti  submitted,  that,  as  no  money 
was  taken  for  admission,  and  as  the  witnesses  only  saw  the 
dancing  for  a  quarter  of  an  hour  at  a  time,  it  might  be 
merely  the  act  of  persons  who  had  come  to  the  house  of 
the  defendant  and  danced  without  his  knowledge,  and  not 
a  keeping  of  a  room  for  dancing  within  the  meaning  of 
the  act  of  Parliament.  He  cited  the  case  of  SkuU  v. 
Lewis  (e). 

Lord  Lyndhurst,  C.  B.  (in  summing  up). — I  agree  en- 
tirely with  the  learned  counsel  for  the  defendant,  that  the 
mere  occasional  or  accidental  use  of  a  room  for  the  pur- 
pose of  music  or  dancing  is  not  within  this  act  of  Parlia- 
ment; but  the  case  he  has  cited  does  not  apply,  as  the 
room  there  was  hired  by  a  gentleman  of  the  Jewish  per- 
suasion for  the  use  of  his  friends  during  the  Passover,  and 
it  therefore  was  for  the  time  his  private  room.  I  am  of 
opinion,  that,  to  bring  a  case  within  this  act  of  Parliament, 
it  is  not  essential  that  the  room  should  be  used  exclu- 

(tf)   5  Esp.  128.     In  that  case  within  the  intent  or  meaning  of 

Lord  Ellenborongh  said,  ''  that  the  statute,  as  the  house  or  room 

the  mere  use  of  a  room  in  a  house  should  have  been  kept  for  that 

for   the   temporary   purpose  of  purpose.** 
dancing  or  munc  did  not  come 
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sively  for  this  purpose ;  nor  is  it  necessary  that  money 
should  be  taken  for  admission.  One  can  easily  under- 
stand, that  a  person  keeping  a  public-house  would  find  it 
his  interest  to  have  an  attraction  to  draw  persons  in  great 
numbers  to  his  house,  as  it  would  remunerate  him  without 
his  receiving  money  specifically  for  admission  into  the 
room.  It  certainly  seems  to  me  to  be  difficult  to  say  that 
this  could  have  gone  on  in  the  defendant*s  house  from 
July  to  September  without  his  knowledge,  unless  he  was 
absent  from  home  during  the  whole  of  the  time,  which,  if 
the  fact  were  so,  he  might  easily  have  proved.  The  case 
therefore  comes  to  this,  are  you  satisfied  that  this  room 
was  kept  by  the  defendant  for  the  purpose  of  public 

dancing? 

Verdict  for  the  defendant. 

F.  Pollock,  FoUett,  and  Mansel,  for  the  plaintiff! 
Late,  Plait,  and  Bodkin,  for  the  defendant. 
[Attornies — Begbk  and  C.  Isaacs.'] 


In  the  ensuing  term,  FoUett  obtained  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  grounds  not 
at  all  affecting  the  proposition  of  law  above  laid  down. 


Taylor  v.  Mosely.  _ 

Dec.  4M. 

jnLSSUMPSIT  on  a  bill  of  exchange,  dated  ^6th  June,  in  an  action  by 
1832,  for  \25l.,  drawn  by  one  Thorn  on  and  accepted  by  ^gtill^^thrac- 
the  defendant,  payable  at  four  months  after  date,  and  in-  ^^^l^^^^J^  **"* 
dorsed  by  Thorn  to  one  Valentine  Knight,  and  by  Knight  the  biu  appear- 
to  the  plaintiff*.   Plea — Non-assumpsit.  ^on!V^^[ve' 

been  altered  in 
amount,  and 
after  the  acceptance  were  the  words  **  at  Cockbum's,"  which  were  not  in  the  defendant's  hand- 
writing. Neither  the  pUintiff  nor  defendant  gave  eridence  as  to  when  or  by  whom  the  alterations 
were  made: — Held,  that  it  was  for  the  jury  to  say,  under  the  circumstances,  whether  the  bill  had 
been  altered  after  acceptance,  and  that,  if  they  thought  it  had,  the  plaintiff  could  not  recover. 

u2 
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It  appeared  that  Thorn,  the  drawer,  was  a  surgeon,  who 
resided  for  some  time  in  Saekville  Street,  but  had  gone  to 
America  about  a  year  before.  A  witness  was  called,  who 
had  been  his  assistant ;  and  he  stated  that  he  had  two  or 
three  times  seen  blank  acceptances  of  the  defendant's  in 
Thorn's  possession. 

FoUeti  objected  that  the  bills  should  be  produced,  that 
it  might  be  seen  whether  they  were  in  the  defendant's 
handwriting  or  not. 

Thesiger,  contra,  referred  to  Gibson  v.  Hunter  (a),  as  an 
authority  for  receiving  the  evidence. 

Lord  Lyndhurst,  C.  B. — ^That  case  is  not  in  point. 
The  question  here  is  as  to  the  mode  of  proof  (&)• 

Thesiger. — ^If  the  evidence  is  receivable,  it  must  be  re- 
ceivable in  a  possible  way  of  proof. 

FoUeii. — ^It  could  not  have  been  received  in  this  way 
in  Gibson  v.  Hunter ^  as  the  date  of  the  bills  is  mentioned 
there. 

Thesiger. — From  the  statement  of  the  case,  (which  was 
a  demurrer  to  evidence),  it  is  clear  that  the  bills  were  not 
produced ;  for  it  is  said  to  have  been  proved  by  a  wit* 
ness,  that  Livesey,  Hargreave  &  Co.  ''used  to  send  down 
to  the  said  Nathaniel  Hingston  blank  bills  of  exchange  for 
him  to  sign,  as  the  drawer  thereof,  that  many  such  blank 
bills  were  sent  down  together,**  &c. 


(a)  2  H.  Bilk  187-  to  join  in  demurrer,  unless  the 

(b)  The  marginal  note  of  that  party  demurring  will  distinctly 
case  is,  that,  "  on  a  demurrer  to  admit  upon  the  record  every  fact 
circumstantial  evidence,  the  party  and  every  conclusion  which  the  evi- 
offering  the  evidence  is  not  obliged  dence  offered  conduces  to  prove." 
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Lord  Lyndhurst,  C.  B. — I  shall  receive  the  evidence, 
and  take  a  note  of  the  objection.  The  witness  says  he 
believes  they  were  the  defendant's  handwriting* 

The  witness  then  said. — I  saw  the  bills  lying  on  the 
table ;  I  did  not  take  them  up  into  my  hand,  but  I  can 
say,  that,  to  the  best  of  my  belief,  they  were  in  the  de- 
fendant's handwriting.  I  have  seen  Thorn  take  writing 
out  of  paper  by  a  liquid  (c);  the  paper  was  smooth,  but 
very  much  discoloured.  I  have  seen  others  write  on  the 
paper  from  which  Thorn  had  taken  off  the  writing.  It 
does  not  run  at  all.  You  can  write  on  it  as  well  as  you 
can  on  plain  paper;  but  it  is  rather  discoloured,  and  of  a 
yellowish  appearance.  The  words  **  one  hundred  and  twenty 
five"  appear  a  trifle  darker  than  the  other  part  of  the  bill; 
and  the  figure  ''  five"  appears  a  trifle  darker  also.  The 
body  of  the  bill  and  the  figures  are  in  the  handwriting  of 
Thorn.  I  never  saw  him  discharge  writing  from  bills  of 
exchange.  I  have  seen  white  of  an  egg  applied  to  the 
paper,  and  afterwards  the  yellow  colour  was  gone. 

Knight  the  indorser  proved  that  he  gave  value  for  the 
bill  to  a  person  named  Hughes  in  July,  and  parted  with 
it  to  the  plainti£f  for  value  in  September,  and  that  it  was 
in  the  same  state  when  he  received  it  as  now.  The  bill 
was  in  these  words : — 

"  26  June,  1832. 

**  Four  months  after  date  pay  to  my  order  one  hundred 

and  twenty-five  pounds  value  received. 

**  James  Thorn. 

*' Accepted,  Payable  at  Messrs.  Cockburn*8,Wm.Mosely." 
Indorsed,  "  James  Thorn,  Valentine  Knight." 

The  words,  "  accepted"  *•  Wm.  Mosely,"  were  in  the 
defendant*8  handwriting,  but  the  other  words  "  payable  at 
Messrs.  Cockbum's"  were  not.    And  it  appeared  that  the 

(c)  The  liquid  was  said  to  be  chloride  of  soda. 
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defendant  had  ceased  to  have  an  account  there  for  some 
months  before  the  bill  was  drawn. 

Folleit,  for  the  defendant.— The  plaintiff  must  be  called. 
The  words,  "  payable  at  Cockbum's,"  are  not  in  the  de- 
fendant's handwriting.  In  Macintosh  y.  Haifdon{d), i^hich 
was  since  the  statute,  the  addition  of  the  words  *'  payable 
at  Ransom  &  Co.,  Bankers,  London,"  was  held  a  ma* 
terial  alteration.  In  Tidmarsh  v.  Grover  (e),  it  was  held, 
that  where  the  drawer  of  a  bill,  accepted  payable  at 
Bloxam  &  Co.*8,  after  keeping  it  three  or  four  years,  in« 
dorsed  it  to  the  plaintiff,  erasing  the  name  of  Blozatn  &  Co. 
and  substituting  Esdaile  &  Co.,  without  the  acceptor's 
knowledge,  Bloxam  &  Co.  having  failed  since  the  ac- 
ceptance, it  was  held  that  the  plaintiff  could  not  recover 
against  the  acceptor.  It  is  incumbent  on  the  plaintiff  to 
shew  when  and  how  the  alteration  took  place.  The  defen- 
dant cannot  know  any  thing  about  it.  The  principle  is, 
that  an  alteration,  if  material,  must  be  accounted  for  by 
the  party  suing.  Henman  v.  Dickinson  (/)  is  an  authority 
to  that  effect.  In  the  present  case,  on  the  face  of  the  bill 
the  words  are  not  in  the  handwriting  of  the  defendant, 
and  the  plaintiff  must  prove  how  they  came  there. 

Knight,  the  indorser,  being  asked  by  his  Lordship,  said 
that  the  words  were  there  when  he  took  the  bill. 

(rf)  1  Ry.  &  Moo.  362.  The  (/)  5  Ring.  183;  reported  also 
drawer  of  a  bill  of  exchange  ac-  2  Moore  &  Payne,  289.  It  decides, 
cepted  generally,  (after  the  I  &  2  that,  in  an  action  by  the  indorsee 
Geo.  4,  c.  78),  added  the  words  against  the  acceptor  of  a  bill  of 
*' payable  at  Ransom  &  Co.,  Rank-  exchange,  the  date  of  which  ap- 
ers,  London,"  without  the  know-  peared  to  have  been  altered  by  the 
ledge  of  the  acceptor,  and  then  drawer  after  acceptance,  it  is  in- 
indorsed  it  for  valuable  considera-  cumbent  on  the  indorsee  to  shew 
tion ;  the  bill  being  overdue,  and  that  the  alteration  was  made  pre- 
the  indorsee  privy  to  the  altera-  vionsly  to  the  indorsement,  or  be- 
tion: — HeM,  that  tlie  acceptor  was  fore  the  bill  was  parted  with  by 
discharged.  the  drawer. 

(f)  1  M.  &  S.  735. 
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Fotteii. — That  can  make  no  diflerence.  The  words  not 
being  in  the  defendant's  handwriting,  the  plaintiff  must 
prove  that  they  were  put  there  by  his  authority.  Henman 
V.  Dickinson  is  quite  in  point.  The  Lord  Chief  Justice 
says — **  But  we  are  of  opinion  that  where  an  alteration  ap- 
pears upon  the  face  of  a  bill,  the  party  producing  it  must 
shew  that  the  alteration  was  made  with  consent  of  parties, 
or  before  the  issuing  of  the  bill/'  Mr.  Justice  Park  also 
says — "  Where  the  plaintiff  sues  on  an  instrument  which 
has  manifestly  been  altered,  it  is  for  him  to  shew  that  the 
alteration  was  not  improperly  made."  The  two  first  cases 
which  I  have  cited  shew  that  the  alteration  is  material; 
and  the  last,  that  the  onus  of  accounting  for  it  lies  on  the 
plaintiff." 

T%esiger. — Had  it  not  been  for  Macintosh  v.  Haydon^ 
I  should  have  ventured  to  argue,  that,  since  the  statute, 
the  alteration  was  not  material  in  an  action  against  the  ac- 
ceptor. But,  as  probably  your  Lordship  will  be  bound  at 
Nisi  Prius,  by  that  case,  which  was  not  questioned,  I  will 
assume  for  the  present  that  it  was  material.  But  there 
is  nothing  to  shew  that  the  words  in  question  were  not 
originally  a  part  of  the  acceptance.  It  is  for  the  other  side 
to  shew  that  the  alteration  was  made  after  acceptance. 
An  accommodation  bill  is  not  in  circulation  tiU  it  is  in  the 
hands  of  a  holder  for  value;  and  the  witness  Knight  says, 
that,  when  he  got  it,  it  was  in  the  aame  state  as  it  is  now. 

liord  Lyndhurst,  C.  B. — ^The  words  at  Cockburn's  are 
not  the  defendant's  handwriting,  and  are  not  in  such  a 
position  as  that  the  defendant's  dgnature  authenticates 
them.    It  is  for  you  to  make  out  your  case. 

Thesiger. — In  Macintosh  y.  Hay  don  there  was  proof  of 
the  alteration,  and  the  plaintiff  was  a  party  to  it.  Here, 
the  plaintiff  was  not  a  party  to  the  alteration.    It  is  in- 
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cumbent  on  the  acceptor,  who  seeks  to  invalidate  his  own 
acceptance,  to  shew  that  the  alteration  was  not  made  with 
his  authority. 

FoUetL — My  point  on  the  part  of  the  defendant  is,  that 
he  never  accepted  any  bill  payable  at  Cockburn*s. 

Lord  Lyndhurst,  C.  B. — The  question  is,  whether  the 
.defendant  was  a  party  to  such  a  contract.  The  better 
way  will  be  to  reserve  the  point,  and  not  stop  the  cause. 
According  to  the  case  of  Bishop  v.  Chambre  (g),  it  seems 
to  be  a  question  for  the  jury,  if  the  plaintiff  gives  no  ac- 
count of  the  alteration,  whether  it  was  made  after  the 
note  had  become  a  perfect  instrument  in  the  hands  of  the 
payee. 

Follett  then  addressed  the  jury  for  the  defendant. — 
On  the  face  of  the  bill  it  is  clear  that  suspicion  attaches 
to  it,  as  the  words  "  one  hundred  and  twenty-five**  are 
crowded  in  where  there  is  not  room  for  them,  according 
to  the  nature  of  the  handwriting  of  the  other  part;  also, 
the  bill  is  made  payable  at  Cockbum's,  when  it  appears, 
from  the  evidence  in  the  cause,  that  the  defendant  for  some 
months  before  it  became  due,  and  before  it  was  drawn,  had 
ceased  to  have  any  account  there.  Messrs.  Cockbum's 
clerk  says,  the  bill  is  in  such  a  state,  that,  if  it  had 
been  presented  at  their  house,  he  should  have  looked  to 
see  if  there  was  any  erasure,  and,  if  it  had  been  written 
^on  an  erasure,  he  would  not  have  paid  it.  But  this  man 
Thorn,  the  drawer,  from  his  knowledge  of  chemistry,  had 
the  means  of  adopting  a  different  mode.  You  will  say, 
whether  this  is  not  a  forgery;  and  further,  whether  the 
plaintiff  should  not  shew  that  it  is  not  a  forgery.  The 
name  "  Cockbum's"  is  wrongly  spelt,  and  evidently  was 
not  put  there  by  the  defendant;  for  he  knew  well  enough 

{g)  1  Moo.  &  Malk.  116,  Jtnd  ante,  Vol.  3,  p.  55. 
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how  to  spell  the  name  of  his  own  bankers ;  also,  it  will 
appear  on  inspection  to  be  an  attempt  at  imitation,  and 
therefore  it  is  not  the  defendant's. 

Lord  Lyndhurst,  C.  B.  (in  summing  up)  said— Un- 
doubtedly, if  this  is  Mr.  Mosely*s  contract,  he  will  be 
bound  to  pay  the  amount  of  the  bill.  Now,  gentlemen,  if 
you  look  at  the  bill,  and  if  you  attend  to  the  evidence  of 
the  witnesses,  you  will  find  that  there  are  some  suspicious 
circumstances  connected  with  the  bill.  The  sum  is  com- 
pressed into  too  small  a  space;  the  words  would  have  oc- 
cupied a  larger  space  if  they  had  been  written  in  the  same 
handwriting  as  the  other  part.  One  question,  therefore, 
will  be,  whether  you  think  the  defendant  accepted  the  bill 
in  its  present  state.  But  there  is  another  point — the  words 
''  payable  at  Cockbum's"  are  not  in  the  handwriting  of  the 
defendant,  and  you  will  have  to  say  whether  you  think 
^  they  were  put  after  the  acceptance  was  written,  or  before. 
[His  Lordship  read  and  commented  upon  the  evidence, 
and  proceeded] — It  appears  that  Thorn,  who  was  a  me- 
dical man,  was  in  the  habit  of  making  experiments  by 
taking  out  writing  on  paper,  and  his  assistant  wrote  upon 
the  paper  afterwards,  and  he  says  it  looked  as  well  as  the 
bill  in  question.  Also,  a  brother  of  Thorn's  made  expe- 
riments on  bills  of  exchange,  which  after  alteration  looked 
as  well  as  the  present.  The  question,  therefore,  for  your 
consideration,  seeing  that  bills  of  exchange  may  be  altered 
otherwise  than  by  erasure,  and  there  being  the  appear- 
ance of  alteration  upon  this  bill,  will  be,  whether  the  bill  was 
altered  aft^er  the  acceptance ;  for  if  it  was,  it  will  not  be  the 
defendant's  contract,  and  he  will  not  be  liable  upon  it.  I 
cannot  do  better  than  read  what  my  Lord  Tenterden,  late 
Chief  Justice  of  the  King's  Bench,  said  in  a  case  which 
came  before  him.  He  said  that  it  was  a  question  for  the 
jury  "  whether  the  note  had  been  altered  after  it  was 
made  and  delivered  by  the  defendant,  and  so  had  become 
a  perfect  instrument ;  that  it  certainly  lay  on  the  plaintiff 
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to  account  for  the  suspiciouB  form  and  olmoufl  alteration 
of  the  note.  They  were  to  judge  from  inspection  of  the 
instrument;  and,  if  they  thought  the  alteration  was  made 
after  its  completion,  the  verdict  must  be  for  the  defen- 
dant.**  These  are  the  words  of  my  Lord  Tenterden. — 
And,  in  the  present  case,  I  say,  if  you  should  think  that 
the  alteration  was  made  after  the  acceptance,  it  will  not 
be  binding. 


While  his  Lordship  was  addressing  the  jury — 

Thenger^  tot  the  plaintiff,  elected  to  be  nonsuited. 

Nonsuit 

Theuger  and  KdU/^  for  the  plaintiff. 
FoUeti  and  Costing,  for  the  defendant. 

[Attornies^/.  W.  Tmflor^  and  Johmon  4*  Wetherall,'] 

(a)  See  the  case  of  Thompton  ▼.  Moie/y,  ante,  Vol.  6,  p.  301. 


BEFORE  MR.  BARON  OURNEY. 

(  Who  sat  for  the  Lord  Chief  Baron.) 

Greoort  v.  Tavermor. 

Debt  upon  the  Stat.  25  Geo.  S,  c.  S6,  for  keepmg  an 
unlicensed  room  for  music  and  dancing. 

It  appeared  that  the  defendant  kept  a  public-house  in 
it  wiu  be  for  the  Gravel  Lane,  called  The  King  William  the  Fourth,  and 

jary  to  Wf  whe- 
ther it  if  oot 
kept  for  thoM 
parpotef ;  and  a  room  kept  for  drinking,  music,  and  dancing,  it  within  the  ftat.  25  Geo.  2,  c  36. 

If  a  witness  refresh  his  memory  from  entries  in  a  book,  the  opposite  oounsel  may  crov- 
cxaroine  on  those  entries,  without  making  them  his  evidence,  and  the  jury  may  see  the  entries  if 
they  wish  to  do  so;  but  if  the  opposite  oounsel  cross-eiamine  as  to  other  entries  in  the  same  book, 
he  makes  them  lua  evidence. 


Tke.  6M. 

If  a  room  be 
continually 
used  for  the 
purpose  of  mu- 
sic and  dancing, 
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that  there  vrasa  room  in  it  from  fortyto  fifty  feet  long,  with  a 
bar  at  one  end,  at  whidi  beer  and  spirits  were  served,  and 
boxes  at  eadi  side  of  the  room ;  and  that  in  the  space 
between  the  boxes,  on  eleven  different  nights  on  which  one 
of  the  witnesses  was  at  the  house,  as  many  as  fifty  per- 
sons were  dancing,  while  tvro  peroons  played  on  violins, 
and  a  third  on  a  bass,  the  musicians  being  seated  on  ele- 
vated seats. 

One  of  the  witnesses  for  the  plaintiff  referred  to  a  book 
to  refresh  his  memory  as  to  the  times  at  which  he  had 
been  at  the  defendant's  house,  and  as  to  what  had  occur- 
red there. 

BompaSf  Serjt.,  cross-examined  on  these  entries. 

GuRNEY,  B. — Perhaps  the  best  way  would  be  to  have 
the  memorandum  read. 

FoUetty  for  the  plaintiff. — If  it  is  read,  it  must  be  read 
as  the  defendant's  evidence. 

GuRNEY,  B. — The  memorandum  itself  is  not  evidence; 
and  particular  entries  only  are  used  by  the  witness  to  re- 
fresh his  memory.  The  defendant's  counsel  may  cross-ex- 
amine on  those  entries,  without  making  them  his  evidence. 
The  defendant's  counsel  cannot  go  into  evidence  of  the 
contents  of  other  parts  of  the  book  without  making  it  his 
evidence;  but  he  may  cross-examine  on  the  entries  already 
referred  to,  and  the  jury  may  also  see  those  entries  if 
they  wish  to  do  so. 

A  witness  from  the  Clerk  of  the  Peace's  Office  proved 
that  the  defendant  had  no  music  licence. 

J.  WilUams,  for  the  defendant,  submitted  that  this  was 
not  the  case  of  a  room  kept  for  music  or  dancing,  as  it 
was  manifestly  a  tap-room  in  a  public-house. 
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GuRNBYy  B.9  (in  summing  up). — ^It  is  not  by  any  means 
necessary,  to  bring  the  present  case  within  the  act  of  Par- 
liament, that  the  room  should  have  been  kept  for  the  pur- 
pose of  music  or  dancing  only.  If  it  was  continually  used 
for  those  purposes,  it  will  be  for  you  to  consider  whether 
it  was  not  kept  for  them.  A  room  may  be  kept  for  drink- 
ing, music,  and  dancing;  but,  if  music  was  one  of  the 
purposes  for  which  it  was  kept,  it  is  a  case  within  the  act 
of  Parliament. 

Verdict  for  the  defendant. 

FoUeii,  and  Mansel^  for  the  plaintiff. 

J.  WUliamSt  Bompas,  Serjt.,  and  Plait,  for  the  de- 
fendant. 

[Attornies — Begbie,  and  T.  Humphyt.^ 


In  the  ensuing  term,  FoUett  obtained  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  grounds  not 
at  all  affecting  the  propositions  of  law  above  laid  down. 


Dee.  9M. 

The  Stat  3  &  4 
W.  4,  c  48, 
•.  26,  does  not 
make  the  draw- 
er of  an  ac- 
commodation 
bill  a  compe- 
tent witneu  for 
the  defendant 
in  an  action  by 
the  indorsee 
against  the  ac- 
ceptor.   The 
defendant, 
therefore,  can* 
not  examine 
him  without  a 
releaae. 


before  lord  lyndhurst,  c.  b. 
Burgess  v.  Cuttill. 

ASSUMPSIT  on  a  billof  exchange  drawn  by  a  person 
named  Strallman  on  the  defendant,  and  accepted  by  him, 
which  bill  had  been  indorsed  to  the  plaintiff! 

It  appeared  that  the  bill  had  been  accepted  by  the  de- 
fendant for  the  accommodation  of  the  drawer. 

Godson,  for  the  defendant,  proposed  to  call  the  drawer 
as  a  witness  for  the  defendant. 

Thesiger,  for  the  plaintiff*. — I  submit  that  he  is  incom- 
petent, on  the  ground  of  interest.  He  is  interested,  as 
being  liable  for  all  the  costs. 
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Godson  referred  to  the  stat.  3  &  4  Will.  4,  c.  4/2,  s.  26(a). 

Lord  Lyndhurst,  C.  B. — I  am  of  opinion  that  this  is 
not  a  case  within  that  act  of  Parliament^  and  that  the  wit- 
ness IS  not  competent  without  a  release. 

The  witness  was  released  by  the  defendant^  and  was 
examined. 

Verdict  for  the  plaintiff. 

Thesiger,  for  the  plaintiff. 
Godson,  for*  the  defendant. 

[AttonueB — Hume  Sf  S.,  and  Lock,] 
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(a)  By  wluch  it  is  enacted, 
**  That  if  any  witness  shall  be  ob- 
jected to  as  incompetent,  on  the 
groond  that  the  vertUct  or  jndg- 
ment  in  the  action,  on  which  it 
shall  be  proposed  to  examine  him, 
would  be  admissible  in  evidence 
for  or  against  him>  such  witness 
shall  nevertheless  be  examined, 
but,  in  that  case,  a  verdict  or  judg- 
ment in  that  action  in  favour  of 
the  party  on  whose  behalf  he 
shall  have  been  examined,  shall 
not  be  admissible  in  evidence  for 
him  or  any  one  clsuming  under 
him,  nor  shall  a  verdict  or  judg- 
ment against  the  party  on  whose 
behalf  he  shall  have  been  exa- 
nuned  be  admissible  in  evidence 
agunst  him  or  any  one  claiming 
under  him.**    And,  by  sect.  27  of 


the  same  statute,  it  is  enacted, 
^  That  the  name  of  every  witness 
objected  to  as  incompetent  on  the 
ground  that  such  verdict  or  judg- 
ment would  be  admissible  in  evi- 
dence for  or  against  him,  shall  at 
the  trial  be  indorsed  on  the  record 
or  document  on  which  the  trial 
shall  be  had,  together  with  the 
name  of  the  party  on  whose  be- 
half he  was  examined,  by  some 
officer  of  the  court,  at  the  request 
of  either  party,  and  shall  be  aftei^ 
wards  entered  on  the  record  of 
the  judgment;  and  such  indorse- 
ment or  entry  shall  be  sufficient 
evidence  that  such  vntness  was 
examined,  in  any  subsequent  pro- 
ceeding in  which  the  verdict  or 
judgment  shall  be  offered  in  evi- 
dence." 
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DeclMh. 

If  a  tenancy  of 
a  house  be  de- 
tennined,  and 
the  tenant  hai 
promifed  to 
leave  on  a  par- 
ticular day,  but 
afterwards  re- 
fuses to  do  so, 
the  landlord  is 
not  justified  in 
putting  the 
tenant's  wife  by 
force  out  of  the 
house,  and  put- 
ting the  tenant's 
furniture  into 
the  street;  but 
if  the  tenancy 
be  determined, 
and  the  tenant 
and  his  family 
be  gone  away 
and  the  house 
locked  up,  no 
one  being  in 
possession,  the 
landlord  would 
be  justified  in 
breaking  into 
the  house  and 
obtaining  pos- 


HiLLAEY  V.  Gay. 

JLRESPASS  fqr  breaking  and  entering  a  room  of  the 
plaintiff,  being  parcel  of  a  dwelling-house.  There  were 
also  counts  for  expulsion,  and  for  taking  the  plaintiflTs 
goods.     Plea — General  issue. 

It  appeared  that  the  house  at  which  the  trespass  oc- 
curred belonged  to  the  defendant,  who  had  let  it  to  a  per- 
son named  Jury,  who  had  under-let  a  part  of  it  to  the 
plaintiff.  It  further  appeared  that  Jury  was  under  notice 
to  quit  at  Midsummer,  1833,  but  that  the  plaintiff  did  not 
quit  at  that  time,  the  defendant  having  distrained  his 
goods  in  the  month  of  August,  1833,  for  the  rent  due  up 
to  Midsummer :  it  was  also  proved  that  the  plaintiff  had 
9aid  that  he  would  not  l^ave  till  bf  could  suit  himself, 
which  woi|ld  be  within  a  fortnight;  however,  it  appeared 
that  after  that  fortnight  the  plaintiff  did  not  leave;  and  the 
defendant  procured  a  number  of  Irishmen  to  go  to  the 
bpu«^,  and,  after  getting  the  plaintiff  to  go  away,  by  send- 
ing a  boy  to  tell  him  that  his  master  wanted  him,  the 
Irishmen  entered  the  plaintiff's  room,  and  turned  his  wife 
put  intp  the  street,  and  put  the  plaintiff's  furniture  out  at 
the  window. 


Thesiger,  for  the  defendant. — I  submit  that  this  was  no 
trespass  in  the  defendant;  he  was  the  landlord,  and  the 
tenancy  bad  expired,  and  he  had  therefore  a  right  to 
resume  the  possession.  In  the  case  of  Turner  v.  Mey- 
moii  (a),  it  was  held  that  where  a  tenancy  had  determined, 


(a)  7  Moo.  574.  In  that  case 
the  tenant  of  a  house,  after  a  re. 
gular  notice  to  quit,  had  aban- 
doned the  premisefl  and  locked  np 
the  door,  leaving  only  a  few  arti- 
cles of  furniture  in  the  house: 


the  landlord  after  this  (there  be- 
ing no  person  in  the  house)  broke 
open  the  door  and  took  posses- 
sion:— Heldf  that  he  was  justified 
in  80  doing. 
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the  landlord  was  not  a  trespasser  if  he  broke  into  th^ 
house. 


Lord  Lymduvrst^C.B. — ^There  the  tenant  had  gone 
away  and  had  not  left  his  family  in  possession.  The  tenant 
was  in  that  case  out  of  possession,  and  no  one  was  in 
possession.  Where  that  is  so,  the  landlord  may  enter  if 
the  term  is  at  an  end. 

Thesiger. — In  the  case  of  Taylor  v.  Cole  (i),  it  was 
held  that  the  breaking  was  the  gist  of  the  action,  and  that 
the  expulsion  was  merely  aggravation. 

Lord  Lyndhurst,  C.  B.— How  do  you  say  the  tenancy 
was  put  an  end  to  ? 

Thenger. — The  tenancy  terminated  on  Midsummer- 
day. 

Lord  Lyndhurst,  C.  B.— You  distrain  after  that. 

BaU. — ^There  was  also  a  disclaimer  by  the  plaintiff. 

A  witness  for  the  defendant  stated,  that  he  called  on 
the  plaintiff  in  July  or  August,  1833,  and  told  him  that  it 
was  an  injury  to  his  landlord  that  he  should  stay  in  the 
house  contrary  to  his  agreement;  and  that  the  defendant 
replied,  that  he  would  not  go,  as  it  was  a  comfortable 
thing  to  pay  no  rent,  and  that  he  would  not  leave  for  Mr. 
Gay,  or  Mr.  Jury  either. 

Lord  Lyndhurst,  C.  B.  (in  summing  up.) — Even  if  the 
plaintiff  had  promised  to  leave  at  a  particular  day,  the 

ijb)  3T.  R.  292.  In  the  case  of  term,  cannot  distrain  the  land- 

Taunton  v.  Cottar,  7  T.  R.  431,  it  lord's  cattle  which  were  put  npon 

was  held  that  a  tenant  holding  the  premises  by  way  of  taking 

over  after  the  expiration  of  his  possession. 
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conduct  of  the  defendant  is  unjustifiable.  There  is  do 
proof  of  any  distinct  promise  of  the  plaintiff  to  go  away 
at  any  particular  time ;  but  even  if  he  had  so  promised,  I 
am  of  opinion  that  the  conduct  of  the  defendant  cannot 
be  justified.  If  the  defendant  had  a  right  to  the  posses- 
sion,  he  should  have  obtained  that  possession  by  legal 
means. 

Verdict  for  the  plaintiff— Damages  50/. 

HuichinsoHf  and  PoUeii,  for  the  plaintiff. 
Thesiger,  and  Ballf  for  the  defendant. 

[Attomies— HoiAer,  and  Doume$J] 


Adjourned  Sittings  in  London,  after  Michaelmas  Term, 

1834. 

BEFORE  MR.  BARON  GURNET. 

(Who  sat  for  the  Lord  Chief  Baron.) 


Dee.  12M. 

To  charge  a 
lather  with  the 
amount  of 
dothei  f  applied 
to  his  ton,  it  if 
eiaential  that 
the  clothes 
should  have 
been  supplied 
either  with  the 
assent  of  the 
fiither,  or  by 
his  authority; 
and  the  father  is 
the  person  to 
judge  what  is 
proper  for  his 


RoLFE  V.  Abbott. 

Assumpsit  for  a  tailor's  bOl.  Plea— General  issue. 
It  appeared  that  Mr.  Peter  Christopher  Abbott^  wha 
was  the  son  of  the  defendant,  had  in  the  month  of 
January,  1832,  gone  with  Mr.  Dixon,  his  friend,  to 
the  plaintiff,  and  ordered  clothes,  he  being  then  be- 
tween nineteen  and  twenty  years  of  age ;  and  Mr.  Dixon 
stated,  that  he  told  the  plaintiff  that  Mr.  P.  C.  Abbott 
was  the  son  of  a  very  respectable  gentleman  who  resided 
in  Coram  Street;  but  he  stated  in  cross-examination  that 
he  had  no  authority  from  the  defendant  to  introduce  the 
son  of  the  latter  as  a  customer  to  the  plaintiff.  It  further 
appeared,  that  Mr.  P.  C.  Abbott  held  a  situation  in  the 
Victualling  Office,  which  produced  him  90/.  a  year ;  and 
that  the  plaintiff  had  in  the  month  of  October,  1882,  sent 
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a  bill  for  these  articles,  debiting  Mr.  P.  C.  Abbott,  and 
not  the  defendant.  It  also  appeared,  that  the  defendant 
had  seen  his  son  wearing  these  clothes. 

c/.  fVillmmSf  for  the  plaintiff,  cited  the  case  ot Baker  v. 
Keen  (a). 

Kellp,  for  the  defendant. — I  submit  that  the  plaintiff 
should  be  nonsuited.  There  is  not  only  no  evidence  of 
the  son  being  authorised  by  his  father  to  buy  these  clothes, 
but  there  is  direct  evidence  to  shew  that  there  was  no 
authority.  The  father  can  only  be  charged  if  the  articles 
were  supplied  on  his  authority,  either  express  or  impUed. 

GuRNEY,  B. — The  case  cited  is  very  unlike  the  present. 

W.H^  Watson* — There  are  two  other  cases  on  this 
subject  in  Carrington  ^  Payne  {b). 

J.  Williame.— The  defendant  knew  that  his  son  had  the 
clothes;  he  saw  him  wearing  them. 

GuRNEY,  B.^I  think  that  I  ought  to  leave  the  case  to 
the  Jury. 

Kellfft  for  the  defendant,  addressed  the  Jury. 

(a)  2  Stark.  501.    In  that  case  or    circumstaaces    appeared  on 

the  defendant*8son,  who  had  been  which  such  an  authority  might  be 

a  pupil  at  the  Military  College,  implied;"  and  his  Lordship  left  it 

was  (he  being  still  a  minor)  gar  to  the  jury  to  say,  **  whether,  uup 

ssetted  an  ensign  in  the  98th  regi-  der  the  drcumstances  of  the  par- 

ment,  and  the  pluntiff's  claim  ticular  case,  there  was  suffident 

was  for  artidcs  which  were  pro-  to  convince  them  that  the  defen- 

per  for  the  8on*8  outfit  to  India,  dant  had  invested  his  son  with 

The  defendant  lived  at  Dawlish.  such  authority." 

Abbott,  C.  J.,  said,  that  ''a father  (b)  Blackburn  v.  Mackey^  ante, 

could  not  be  bound  by  the  con*  Vol.  1,  p.  1,  and  Fluck  v.  TqIU- 

tract  of  his  son,  unless  either  an  machCf  Id.  p.  5. 
actual    authority   were    proved, 

VOL.  VI.  X                                                N.  p. 
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Gurnet,  B.,  (in  summing  up). — The  question  in  this  case 
is,  whether  these  clothes  were  supplied  to  the  son  of  the 
defendant  by  the  assent  of  the  defendant.  For,  to  charge 
him,  it  is  essential  that  the  goods  should  have  been  sup- 
plied with  his  assent,  or  by  his  authority.  Indeed,  if  the 
law  were  not  so,  any  one  of  you  who  had  an  imprudent 
son  might  have  bills  to  a  large  amount  at  the  tailor's,  the 
hatter's,  the  shoemaker's,  and  the  hosier's,  and  you  know 
nothing  at  all  about  it.  Did  the  plaintiff  go  to  Coram- 
street,  and  ask  the  defendant  if  these  things  were  furnished 
by  his  authority  ?  Far  from  it.  He  delivers  the  articles 
without  any  intimation  to  the  father,  and  in  October  sends 
in  a  bill  debiting  the  son.  The  question  for  you  to  con- 
sider in  this  case  is,  whether  the  order  for  these  goods 
was  given  by  the  assent  or  by  the  authority  of  the  father. 
It  is  suggested  that  the  defendant  saw  hb  son  wearing 
these  clothes;  but  when  you  find  that  the  plaintiff,  who 
knew  where  the  defendant  lived,  never  went  to  him,  and 
never  had  any  communication  with  him,  can  it  be  said 
that  these  articles  were  furnished  by  his  authority?  It  is 
very  important  that  tailors  should  not  encourage  extra- 
vagance in  the  young  men  of  the  present  age,  in  the  ex- 
pectation that  their  fathers  will  be  obliged  to  pay  the  bill. 
The  father  is  the  person  to  judge  what  is  proper  for  his 
son;  and,  in  this  case,  it  ought  not  to  be  forgotten  that  the 
son  was  in  a  situation,  from  his  having  a  salary,  to  be  able 
to  provide  clothes  for  himself. 

Verdict  for  the  defendant. 

•7.  WUliamSf  and  Sir  G.  Lemn^  for  the  plaintiff. 
KeUy^  and  W.  H.  fVaUon,  for  the  defendant. 
[Attomiea— Todtf,  and  RawUmon  ^  W.'] 


MICHAELMAS  TERM,  4  WILL.  IV.— EXCH.  2S9 

1833. 
BEFORE  LORD  LYNDHURST,  C.  B. 


Dec,  17ih. 
A  witness  for 


Stephens  v.  Foster  and  Another. 

A  ROVER  for  bills  of  exchange.  Plea— General  issue* 

On  the  part  of  the  defendant,  the  deposition  of  a  wit-  Jj^^'^/Z^^^j'ed 

ness  named  Knowles^  taken  before  Edmund  Walker,  Esq.,  on  a  commission 

one  of  the  Masters  of  this  Court,  under  a  commission  the  sut.  i  w.  4, 

granted  in  pursuance  of  the  stat.  1  WiU.  4,  sess.  2,  c.  22,  "^.  ^J^  his^' 

s.  4,  was  read.   The  witness  was  examined  before  Master  cn)si-ex*mina- 

tion  a  paper 

Walker  by  Mr.  Johnson;   and  cross-examined   by  Mr.  signed  by  him 

Ti       .  was  produced 

J:'errmg.  to  him,  and  a 

In  his  examination  in  chief,  the  following  passages  oc-  JJ^exanrina- 

curred:—"  Knows  Mr.  Wood  of  the  firm  of  Wood  &  tionandre-exa- 

Poole,  bill-brokers.     Mr.  Wood  told  witness  at  the  time  ed  to  it  and  was 

the  bills  were  delivered  to  him  the  number,  which  was  Thepap«rwM 

about  sixty.  Mr.  Wood  then  went  away.  Witness  counted  *"""«*  *o  **>« 

•'  ^  deposiuon : — 

the  bills  immediately  after  Mr.  Wood  left,  and  found  one  ^eid,  that  this 

more  than  the  number  mentioned  by  Mr.  Wood."  to  be  read  as  a 

In  the  cross-examination,  the  following  passages  oc-  JJ^?enunina- 

curred: — "Witness  was  examined  by  Mr.  Field.     The  tionofthe  wit- 

11*111  A  11  "^'*  ^U'  ^'^ 

paper  wntmg  marked  with  the  letter  A.  was  produced  to  if  the  plaintiff's 

the  witness;  the  signature  to  which  the  witness  stated  to  jTuT^^ read li- 

be  in  his  hand-writing.  The  declaration  in  that  paper  was  ^'^^  *«  ?^o«- 

examination 

made  by  witness  to  Mr.  Field,  as  the  solicitor  under  the  was  read,  it 

commission  of  Wood  &  Poole.   The  paper  produced  pur-  hig*eTidence," 

ports  to  be  a  declaration  of  what  took  place  respecting  *?  "J  ^  *?^^f 

those  bills  on  Saturday  the  19th,  and  Monday  the  21st,  counsel  to  ob- 

of  November,  1831.  It  is  there  stated,  at  the  foot  of  special  reply. 
that  memorandum  or  declaration,  that  witness  did  not 
make  any  list  of  them,  or  examine  them  on  either  occa- 
sion. In  answer  to  a  question  by  Mr.  Perring  [who  cross- 
examined  the  witness  before  Master  Walker]  to  the  wit- 
ness, how  he  reconciles  his  declarations  therein,  that  he 
did  not  examine  the  bills  either  on  Saturday  or  Mon- 
day with  his  statement  on  the  present  occasion?  Witness 

x2 
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1833.  answered,  that  he  does  not  consider  that  declaration  re- 
fers to  the  Saturday;  but  that  it  was  most  likely  in  answer 
to  some  other  question  asked  by  Mr.  Field.  Witness  has 
no  other  answer  to  give  to  the  last  question."  The  de- 
position went  on  to  state,  that, "  in  his  re-examination,  the 
witness  said,  that,  at  the  time  the  witness  signed  the  paper 
marked  A.,  Mr.  Field  asked  such  questions  as  he  liked, 
and  took  down  such  answers  as  he  chose,  and  had  no 
doubt  that  the  last  part,  which  related  to  his  examining 
and  making  a  list  of  the  bills,  was  an  answer  to  some  other 
question,  which  did  not  appear  in  the  statement  A." 

The  paper  marked  A.  was  annexed  to  the  deposition 
returned  by  Master  Walker,  and  was  as  follows : — 

*^  I  received  a  parcel  of  bills  on  Saturday  the  19th  of  No- 
vember from  Mr.  Foster,  about  four  o'clock,  which  I  saw 
Wood  bring,  and  I  kept  them  to  be  put  into  the  iron  safe 
by  Mr.  Foster's  brother  in  the  evening.  I  got  those  bills 
from  the  iron  safe  in  the  morning  about  nine  o'clock,  and 
gave  them  to  Mr.  Foster  late  on  the  day,  I  believe,  in  the 
evening.  I  think,  by  six  o'clock,  Wood  brought  a  bundle 
of  bills,  and  said  they  were  what  he  had  taken  away  in 
the  morning.  I  received  the  bills  and  put  them  in  the 
iron  safe;  I  did  not  make  any  list  of  them,  or  examine 
them  on  either  occasion. 

''  6th  Jan.  1832.  Richard  Knowles. 

''  The  above  was  taken  down  from  Mr.  R.  Knowles' 

dictation,  and  he  signed  it. 

"  E.  W.  S." 

Bompas,  Serjt.,  for  the  plaintiff,  wished  that  the  paper 
marked  A.  should  be  read  as  a  part  of  the  cross-examina- 
tion of  the  witness,  as  it  was  referred  to  in  it. 

Wilde,  Serjt.,  contri. — That  would  be  contrary  to  all 
the  practice  where  examinations  have  been  taken  on  inter- 
rogatories. 
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Lord  Lydnhurst,  C.  B. — In  Courts  of  equity^  where 
the  evidence  is  entirely  on  depositions,  the  practice  is, 
where  a  witness  for  the  plaintiff  proves  a  document  on 
his  cross-examination,  to  read  that,  document  as  the  de- 
fendant's evidence.  If  my  Brother  BompM  wishes  the 
paper  marked  A.,  to  be  read  now,  it  shall  be  4one;  but, 
if  it  be,  it  is  to  be  considered  as  his  evidence,  and  I  shall 
allow  my  Brother  Wilde  to  reply  upon  it. 

The  paper  was  read,  and  Wilder  Serjt.,  observed  on  it 
in  his  special  reply. 

Verdict  for  the  defendants. 

Bompas,  Serjt.,  Crompton,  and  Dayman,  for  the  plain- 
tiff. 

Wilde  and  Coleridge,  Serjts.,  and  jR.  V,  Richards,  for 
the  defendants. 

[Attornies — Lane  Sf  Co.,  and  Dennett  Sf  Co,'] 


In  the  ensuing  term,  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial  was  granted,  but  on  grounds  not 
at  aU  affecting  the  point  above  mentioned. 

As    to  the   practice  in    exa-      Chitty's  ed.  of  Arch.  Prac.  in  K. 
mining  witnesses  under  the  stat.      B.  &c.,  Vol.  I,  p.  249. 
1  Will.  4,  seas.  2,  c.  22,  s.  4,  see 


Stephens 

V. 

Foster. 
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COURT  OF  KING'S  BENCH. 

Adjourned  Sittings  at  Westminster  after  Hilary  Term, 

1834. 

BEFORE  LORD  CHIEF  JUSTICE  DENMAN. 


Feb.  7th.  Rex  v.  Medley  and  Others. 

In  an  indict-  JLNDICTMENT  against  the  chairman,  deputy  chairman, 
Garcompany*  and  Others  of  the  directors  of  the  Equitable  Gas  Company, 
[n'con"lf*r"^he  *"^  Several  persons  employed  by  them  in  the  carrying  on 
refuse  of  gas  in-  of  the  works,  for  a  nuisance.  The^st  count  stated  in  sub- 
lie  riTer,  where-  Stance,  that,  from  time  whereof  the  memory  of  man  runneth 
dwtroyedl'and  "®^  *^  ^^^  Contrary,  there  had  been  and  still  was  a  certain 
the  water  is  ren-  aucient  rfvcr  Called  the  Thames,  &c.,  furnishing  and  afford- 

dered  unfit  for  '  '  4.1.11. 

drinic,  &c.,  the  ing  wholesomc  water  for  the  drink,  &c.  of  the  inhabitants 
ju"ry'is%hether  ^^^  i^>  ^^^  producing  an  abundant  supply  of  fish  for  their 
onJiTwiicii-  ^^^^*  ^"^  *^^  furnishing  useful  labour  and  employment  to 
lar  company  very  many  fishermen;  and  that  the  defendants,  well  know- 
amount  to  a  ing  the  premises,  on  the  10th  of  October  and  at  other  times, 
""Thc^drami-  ®^  Certain  premises  occupied  by  some  of  them,  did  from  cer- 
•^nce,  that,  by  tain  substances  produce  great  quantities  of  a  certain  fluid 

the  diminution  o  ^ 

offish,  a  consi-  and  vapour  called  gas,  and  of  coal  tar  and  coke,  and  un- 
of  fisbmaen  '  lawfully  and  injuriously  conveyed  and  caused  to  be  con- 
orem'uT" h^  vcyed,  by  divers  pipes,  &c.,  great  quantities  of  filthy,  noxi- 
notofiueifsuf-  ous,  unwholesome  and  deleterious  liquids,  matters,  scum, 
tiTrastidn'sach  and  refusc,  resulting  from  the  making  of  the  said  gas,  &c., 
*"Thl*d™mora  ^^^  ^^®  aforesaid  premises  into  the  said  river  ITiames, 
are  answerable  whereby  the  waters  became  charged  and  impregnated 
done  by  theur  with  the  Said  liquid,  &c.,  and  became  corrupted  and  in- 
Iln?en^neer  salubfious,  and  Unfit  for  the  use  of  his  Majesty's  subjects; 
under  a  general  ^^^  t|jg  fjgjj  j^  the  rivcr  Were  greatly  destroyed  and  di- 

authontytoma-  o  j  j 

nage  the  works,  minishcd  in  number,  and  his  Majesty's  subjects  were  de- 
arri^rM)uaiiy     prived  of  the  use  of  them  for  food,  and  very  many  indus- 

ignorant  of  the 

particular  plan 

adopted,  and  though  such  plan  be  a  departure  from  the  original  and  understood  method,  which  the 

directors  had  no  leasun  to  suppose  was  discontinued. 


HILARY  TERM.  4  WILL.  IV.— K.  B. 

triouspeople,  who  supported  themselves  and  their  families  1834. 
by  catching  and  selling  fish^  were  deprived  of  their  em- 
ployment^  and  reduced  to  great  poverty  and  distress ;  to 
the  common  nuisance  and  grievous  injury  of  his  Ma* 
jesty's  subjects,  to  the  evil  example  &c.,  and  against 
the  peace  &c. 

The  ^^coiic/ count  was  similar,  except  that  it  omitted  the 
injury  to  the  fish  and  the  fishermen,  and  confined  the  alle- 
gation of  injury  to  the  corrupting  of  the  water,  and  rendering 
it  unfit  for  drink,  &c.  The  third  count  was  for  destroying 
and  diminishing  the  niunber  offish,  and  depriving  the  King's 
subjects  of  them  as  an  article  of  food.  The  fourth  count 
was  for  conveying,  and  causing  and  suffering  to  be  drain- 
ed and  conveyed,  great  quantities  of  noisome  and  oflensive 
liquid  matter,  &c.,  produced  from  the  making  of  gas,  from 
certain  premises  into  the  stream  and  water  of  the  Thames, 
to  the  great  damage  and  common  nuisance  of  all  the  King's 
subjects,  &c.  The  Jifth  count  was  similar  to  the  first, 
except  that  it  omitted  the  words  **  coal  tar  and  coke," 
and  also  the  allegation  that  the  premises  were  used  and 
occupied  by  some  of  the  defendants.  The  sixth  count 
was  similar  to  the  second,  with  the  omissions  in  the  fifth. 
The  seventh  count  was  similar  to  the  third,  with  the  same 
omissions  as  the  fifth  and  sixth.  The  eighth  count  omitted 
the  introductory  allegations,  and  charged  the  defendants 
with  having  conveyed,  and  caused  and  procured  to  be  con- 
veyed, by  pipes,  ^c,  certain  noxious  liquids,  produced  by 
the  making  of  gas,  into  the  river,  &c.  The  ninth  count 
also  omitted  the  introductory  allegations,  and  charged  the 
defendants  with  having  caused,  procured,  permitted^  and 
suffered  great  quantities  of  filthy  and  deleterious  liquids, 
&c.  to  run  and  flow  into  the  river,  &c» 

The  defendants  pleaded  not  guilty. 

Campbell,  S.  G.,  for  the  prosecution. — It  is  the  duty  of 
persons  so  to  conduct  their  works  as  that  no  part  of  the 
gas  shall  be  allowed  to  escape  into  the  river,  so  as  to  cor- 
rupt the  water.    This  is  not  the  first  instance  of  an  indict- 


ilBX 

V. 

Mbdlby. 
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1834.  ment  against  a  gas  company  for  a  nuisance.  It  is  charged 
as  a  nuisance  in  two  ways:  The  Thames  is  used  for  sup- 
plying the  public  with  water  for  domestic  purposes,  and  the 
persons  who  corrupt  it  are  clearly  punishable  for  a  nuisance. 
Another  ground  is,  that  there  was  a  fishery  established,  in 
which  large  quantities  of  salmon  and  other  fish  were 
caught,  which  employed  a  great  many  fishermen.  The 
gas. kills  the  fish  and  extinguishes  the  breed,  and  throws 
the  fishermen  out  of  employ.  The  indictment  is  against 
some  of  the  directors  and  some  of  the  workmen.  The 
works,  we  apprehend,  are  carried  on  by  order  of  the  di- 
rectors, and  consequently  they  are  liable.  In  the  case  of 
a  newspaper,  the  proprietor  is  responsible  for  what  appears 
in  his  paper.  There  is  no  particular  law  with  respect  to 
newspapers.  It  proceeds  on  the  principle  that  a  person 
is  liable  for  what  is  done  under  his  presumed  authority. 

On  the  part  of  the  prosecution,  Mr.  Nelson,  assistant 
to  the  water-bailifl^  of  London,  was  examined  as  a  witness. 
He  stated,  that,  in  consequence  of  complaints  made  to  him 
by  the  fishermen,  in  May  183/2,  he  went  in  his  boat  along 
the  river  from  Westminster  to  Millbank;  and  when  he 
arrived  near  the  defendant's  premises  he  saw  thousands 
of  dead  fish,  and  a  quantity  of  stufiTfloating  on  the  surface 
of  the  water,  which  he  described  as  "  nasty  stufl^  fit  to 
poison  a  horse;"  that  he  had  traced  it  as  far  as  Hungerford 
Market ;  that  at  low  water  it  was  a  sediment  at  the  bot- 
tom of  the  river,  and  on  the  keels  of  boats,  &c.  He  further 
stated,  that  he  had  in  numerous  instances  since  seen  large 
quantities  of  dead  fish  floating  on  the  water  near  the  gas 
works,and  also  that  the  number  of  fish  was  diminished,  and 
many  fishermen  were  thrown  out  of  employ.  He  admitted, 
on  his  cross-examination,  that  the  number  of  fish  had  been 
diminished  more  than  twenty  years  before;  but  stated  that 
he  did  not  think  the  increased  navigation  of  the  river  had 
contributed  to  such  diminution,  and  that  he  considered 
the  increase  in  the  number  of  sewers  as  afibrding  addi- 
tional food  for  the  sustenance  of  the  fish.     In  answer  to 
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questions  from  the  jury,  he  said,  "  I  do  not  know  that  any  1834. 
of  the  other  gas  companies  have  pipes  into  the  river. 
We  made  the  City  companies  take  up  their  pipes  about 
a  year  ago."  It  was  also  proved,  that,  in  November,  183S, 
some  of  the  assistant  water-bailiff's  men  went  for  the  pur- 
pose of  ascertaining  how  the  stuff  found  its  way  into  the 
river,  and  they  discovered  that  it  was  pumped  from  the 
premises  of  the  Equitable  Gas  Company,  and  conveyed 
through  a  hose  pipe  into  a  sewer  adjoining  the  works,  which 
sewer  ran  into  the  river.  One  of  them  said,  in  describing 
it,  that  it  was  running  about  a  ton  a  minute,  and  *^  smelt 
readyto  knock  any  body  down  (a).'*  Several  fishermen 
and  others  proved  the  injury  done  to  the  fish.  One  of  the 
fishermen  said,  *'  In  October,  1832, 1  saw  the  gas  floating 
on  the  water;  it  came  out  from  the  sluice  at  the  gas-house, 
so  as  I  could  hardly  get  my  breath.  I  had  taken  fish 
higher  up  and  put  them  into  my  well ;  when  we  got  near 
the  place  the  fish  began  to  fly  about  as  they  do  -  when  they 
are  in  a  dying  state;  we  rowed  across  the  river  into  clear 
water,  and  found  some  dead,  but  the  rest  I  sold  (6)." 
Several  witnesses  also  proved  that  the  gas  rendered  the 
water  unfit  for  drink,  &c.  From  the  evidence  of  the  secre- 
tary and  some  of  the  persons  who  had  been  in  the  employ  of 
the  company,  who  were  called  to  fix  the  several  defen- 
dants, it  appeared  that  the  company  was  established  in 
1830,  and  began  to  supply  gas  in  1831 ;  that  the  defendant 
Medley,  was  chairman ;  the  defendant  Treheme,  deputy 
chairman;  the  defendant  Leadbeter,  the  superintendant; 
the  defendant  Hines,  the  gas  engineer ;  and  the  defen- 
dants Bell  and  Simmons,  clerks  in  the  establishment; — 
that  an  endeavour  was  made  to  consume  the  refuse  gas 
by  evaporation,  which  failing,  the  plan    complained  of 

{a)  A  sampleof  it  was  prodaced  at  the  mouth  of  that  sewer  a  few 

ill  Court,  and  fully  justified  the  hours,   and   catch  six  or  seven 

witness's  statement.  shillings'  worth  of  fish;  but  now> 

(6)  One  of  the  fishermen,  to  you  may  sit  there  for  a  fortnight 

prove  the  injury  to  the  fishery,  and  not  catch  half  a  one." 
sttd — **  Ten  years  ago,  I  could  sit 
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was  adopted.  The  secretary  stated  on  his  cross-exami- 
nation that  he  believed  the  directors  had  not  the  slight- 
est  idea  of  the  new  mode  adopted,  but  left  it  all  to  the 
management  of  Leadbeter,  who  directed  Hines  the  en- 
gineer,  who  gave  orders  to  the  rest  of  the  workmen. 
He  also  stated,  that,  from  the  improved  state  of  the  works, 
the  acts  complained  of  were  not  Kkely  to  occur  again. 
A  prospectus  was  put  in,  in  which  the  directors  referred 
to  the  great  experience  of  Mr.  Leadbeter  as  a  pledge  for 
the  proper  management  of  the  works. 

Mr.  Goldham,  the  yeoman  of  the  water  side,  proved  the 
diminution  in  the  number  both  of  fish  and  fishermen  (a). 
On  his  cross-examination  he  admitted,  that  he  said  before 
a  committee  of  the  House  of  Commons  that  the  additional 
sewers  and  the  increase  of  copper-bottomed  vessels  injured 
the  fish ;  and  that  he  had  said  on  a  former  trial,  that  he 
attributed  the  impurity  of  the  water  to  other  nuisances, 
but  chiefly  to  the  gas.  He  swore  distinctly  that  he  con- 
sidered the  gas  as  the  principal  cause. 

Sir  J.  Scarlett,  for  the  defendants. — In  reason  and 
justice  the  defendants  ought  not  to  be  convicted.  A  mode 
of  consuming  by  evaporation  the  noxious  matter  complain- 
ed of,  is  proved  to  have  been  used  from  the  very  first 
establishment  of  the  works,  and  it  seems  that  the  plan  of 
using  the  pipes  and  hose  was  rendered  necessary  from 
some  imperfection  in  the  machinery.     If  it  had  not  been 

(a)  In  answer  to  questions  from  meat  for   sellinf^    unwholesome 

the  jury,  he  said,  that,  with  re-  fish,  that  the  quantity  of  putrid 

spect  to  the  bad  fish  brought  to  and  unwholesome  fish  sent  to  Bil- 

Billingsgate,  if  there  is  a  large  lingsgate,  and  seized  by  the  officer 

quantity,    it    is   sent   down    to  of  the  corporation,  in  the  year 

Sea  Reach,  and  turned  over  at  1831,  was  138,206,  and  in  1833, 

the  top  of  the  tide;  if  a  small  163,584,  exclusive  of  periwinkles, 

quantity,  it  is  thrown  into  the  ri-  muscles,  shrimps,  and  other  small 

ver.    It  is  a  curious  fact,  authen-  fish,  of  which  there  were  many 

ticated  by  affidavit,  in  the  case  of  hundred  bushels  and  gallons. 
Rex  V.  Old,  which  was  an  indict- 
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adoptedj  the  company  must  have  ceased  for  a  time  to  light 
the  district.     The  occasional  use  of  the  plan  under  these 
peculiar  circumstances  will   not  constitute  a  nuisance^ 
though,  if  it  had  been  persisted  in,  and  carried  on  habitu- 
ally, it  might.     It  seems  that  the  directors  did  not  know 
of  what  had  been  done  till  the  discovery  was  made.    It 
was  only  an  expedient  resorted  to  by  the  workmen,  and 
from  the  improved  state  of  the  works  will  not  occur  again. 
As  to  what  the  fishermen  say,  it  must  be  recollected  that 
there  were  other  gas  works  besides  those  of  the  defendants. 
For  it  seems  that  the  City,  about  a  year  ago,  made  those 
companies  take  up  their  pipes.  The  prosecutors  have  failed 
in  shewing  criminal  participation  on  the  part  of  the  di- 
rectors in  the  act  done.     A  director,  who  only  goes  occa- 
sionally to  the  works,  and  does  not  interfere  in  the  ma- 
nagement of  them,  is  not  answerable  criminally  for  the 
conduct  of  the  workmen.   But  I  do  not  deny,  that,  if  what 
has  been  proved  is  a  nuisance,  the  defendant  Hines  is 
guilty,  because  he  was  the  gas  engineer.     In  considering 
what  is  or  is  not  a  nuisance,  a  jury  must  take  into  consider- 
ation the  whole  of  the  circumstances  and  consequences. 
If  it  can  be  shewn  that  the  comfort  and  security  of  society 
are  much  promoted  by  particular  works,  it  would  be  ab- 
surd to  say  that  the  poisoning  of  a  few  fish  was  a  thing 
not  to  be  tolerated.     Steam-boats  agitate  the  water,  and 
stir  up  the  soil,  and  tend  to  destroy  the  fish.     Copper- 
bottomed  vessels  also  are  injurious.     Sewers  also,  while 
they  cleanse  the  houses,  may  make  the  water  impure  into 
which  they  run.     I  remember  a  trial  at  bar  in  the  Court 
of  Exchequer,  when  Lord  Chief  Baron  Gibbs  presided 
there.     It  was  an  indictment  instituted  by  the  Admiralty, 
with  respect  to  the  walls  of  the  harbour  at  Dover,  which 
it  was  argued  created  a  nuisance ;  and  I  then  successfully 
contended  that  a  harbour  would  be  useless  without  walls. 
That  case  was  decided  on  the  principle  laid  down  by  Lord 
Hale,  when  treating  of  maritime  nuisances.  If  the  diminu- 
tion offish  is  to  be  considered  the  criterion,  then  every  pro- 
prietor of  a  copper-bottomed  vessel,  every  maker  of  a  sewer. 
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every  proprietor  of  a  steam-boat,  must  be  found  guilty,  as 
they  contribute  to  such  duninution,  and  it  is  not  a  ques- 
tion of  degree.  Gas  works  must  of  necessity  be  established 
near  to  the  places  which  they  are  to  light.  It  is  matter  of 
sound  reason  and  good  policy  to  have  these  things  which 
are  advantageous  to  the  public.  The  count  as  to  the  cor- 
ruption of  the  water  is  not  proved,  as  the  gas  impregnated 
only  a  part.  One  witness  rowed  over  to  the  other  side, 
when  his  fish  began  to  jump  about,  and  he  found  the 
water  there  was  pure  enough.  A  small  quantity  being  im- 
pregnated does  not  shew  that  the  whole  stream  is  to  be 
considered  as  poisoned.  Besides,  the  contents  of  the 
sewers  are  enough  to  render  it  impure.  As  the  people  of 
England  are  resolved  to  have  gas-lights  and  steam-boats^ 
and  copper-bottomed  vessels,  they  must  be  content  also 
to  bear  the  inconveniences  which  will  occasionally  result 
from  the  use  of  them.  There  is  no  evidence  that  the  water 
used  for  drinking  is  made  worse  by  this  particular  nui- 
sance, and,  therefore,  that  part  of  the  case  is  not  estab- 
lished. And  on  the  whole,  assuming  what  was  done  to  be 
a  nuisance,  there  is  no  evidence  that  it  was  carried  on 
systematically.  On  the  contrary,  it  is  proved  that  it  was 
the  effect  of  accident,  and  only  occasional. 

Denman,  C.  J.,  in  summing  up,  said : — This  is  an  indict- 
ment which  charges  the  defendants  with  conveying  by 
certain  pipes  into  the  river  a  certain  deleterious  ingredient, 
whereby  the  waters  were  corrupted  and  rendered  unfit 
for  human  food,  and^  also,  whereby  the  fish  were  dimi- 
nished in  number,  and  the  fishermen  thrown  out  of  em- 
ploy. With  respect  to  the  fishermen  being  thrown  out  of 
employ,  I  ought  to  lose  no  time  in  informing  you,  that  will 
not  of  itself  be  ground  for  an  indictment,  as,  if  it  were  suf- 
ficient, every  successful  speculation  in  trade  might  be  the 
subject  of  a  prosecution.  The  question  of  what  is  a  nui- 
sance is,  as  is  evident,  a  question  for  the  jury  in  each  par- 
ticular case.  The  words  of  the  indictment  convey  the  law 
upon  the  subject  as  well  as  any  person  sitting  here  can  do. 


HILARY  TERM,  4  WILL.  IV.— K.  B. 

The  question  will  be,  whether  there  has  been  a  noxious 
and  deleterious  ingredient  conveyed  into  the  river,  where- 
by the  water  has  been  corrupted  and  rendered  unfit  for 
use;  and  if  there  has  been,  then  whether,  hi  the  concluding 
words  of  the  indictment,  it  was  to  the  common  nuisance  of 
the  King*s  subjects.  If  you  think  that  this  has  been  done, 
and  that  it  was  conveyed  from  the  premises  of  the  defen- 
dants, then  you  will  find  them  guilty*  The  diminution  of 
the  number  of  fish  took  place  before  this  establishment,  and 
there  were  also  other  causes  contributing  to  it.  The  second 
question  you  will  have  to  consider  will  be,  which  of  the 
defendants  are  guilty  of  the  nuisance.  As  to  Hines,  if 
you  are  satisfied  that  a  nuisance  has  been  committed^  no 
doubt  you  must  find  him  guilty.  It  is  said  that  the  di- 
rectors were  ignorant  of  what  had  been  done.  In  my 
judgment  that  makes  no  diflbrence ;  provided  you  think 
that  they  gave  authority  to  Leadbeter  to  conduct  the 
works,  they  will  be  answerable.  It  seems  to  me  both  com- 
mon sense  and  law,  that,  if  persons  for  their  own  advan- 
tage employ  servants  to  conduct  works,  they  must  be  an- 
swerable for  what  is  done  by  those  servants.  It  is  quite 
clear,  that  in  great  rivers  of  this  sort  there  must  be 
many  inconveniences,  arising  from  a  variety  of  causes ;  and 
the  question,  therefore,  will  be,  whether  there  has  been 
produced  by  the  special  acts  of  this  company  that  which 
you  consider  to  amount  to  a  nuisance.  With  respect  to 
copper-bottomed  vessels,  it  seems  to  me  that  a  great  num- 
ber of  trifling  objects  may  produce  a  deleterious  effect, 
though  the  individual  instances  may  not  be  the  subject  of 
indictment.  In  the  present  case,  you  will  say  whether 
these  particular  individuals  have  done  an  act  to  the  com- 
mon nuisance  of  the  King's  subjects. 

Verdict — Guilty,  against  the  chairman^  deputy 
chairman,  superintendant,  and  engineer;  and 
not  guilty  as  to  the  other  defendants. 
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Campbellf  S.  G.,  Law,  Recorder,  Mirehouse,  C.  S., 
FoUeti,  and  BuUock,  for  the  prosecution. 

Sir  •/.  Scarlett,  Adams,  Serjt.,  and  Kelly,  for  the  de- 
fendants. 

[Attomies— YT.  L.  Newman,  aod  fia^er  4"  Hoc(gfon.] 


/u)U!  6/A.  A  MOTION  for  judgment  on  the  parties  convicted  was 

made  in  the  course  of  Trinity  Term  (a),  before  Lord 
Denman,  C.  J.,  Litiledale,  Taunton,  and  Williams,  Js. 

Affidavits  were  read  from  the  defendants.  Medley  and 
Treherne,in  which  they  stated  that  no  complaints  had  been 
made  to  them  at  any  time  respecting  the  management  of 
the  works,  nor  were  they  at  all  aware  of  the  nuisance 
complained  of  until  the  indictment  was  preferred ;  and  all 
four  defendants  swore  that  the  nuisance  had  been  wholly 
abated  by  the  establishment  of  an  adequate  system  of 
evaporation. 

Sir  c/.  Scarlett,  Adams,  Serjt,  and  Kelly,  were  heard 
in  mitigation ;  and  Campbell,  A.  G.|  and  BtMock,  in  aggra- 
vation of  punishment. 

LiTTLEDALB,  J.,  in  giving  judgment,  said — The  Court 
have  to  pronounce  judgment  in  this  case  of  the  King 
against  William  Medley,  Edmund  Treheme,  Richard 
Leadbeter,  and  Edward  Hines,  for  a  nuisance ;  which  is 
stated  to  have  been  committed  by  conveying  very  large 
quantities  of  noisome  liquids,  arising  from  the  manufacture 
of  gas,  into  the  river  Thames,  whereby  the  water  was 
rendered  insalubrious  and  the  fish  destroyed.  It  has 
been  proved,  that  the  water  was  not  only  rendered  im- 
proper for  domestic  purposes,  but  that  a  great  quantity  of 

(a)  The  personal  aUendance  of  the  defendants  was  dispensed  with 
by  consent. 
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fish  was  actually  destroyed  by  being  poisoned.  Now,  we 
think,  under  all  the  circumstances,  that  this  is  not  a  mat- 
ter to  be  passed  over  merely  by  the  infliction  of  a  nominal 
fine.  At  the  same  time,  as  no  complaint  has  been  made 
since  this  indictment  was  preferred,  we  do  not  think  it 
necessary  to  visit  the  offence  of  these  defendants  with 
severe  punishment.  Under  all  the  circumstances  of  the 
case,  the  Court  doth  adjudge  that  the  defendants,  William 
Medley  and  Edmund  Treherne,  the  one  being  the  chair- 
main  and  the  other  the  deputy-chairman  of  this  company, 
which  is  called  ''  The  Equitable  Gas  Company,"  do  pay 
a  fine  of  25L  each  to  the  King;  and  that  the  other  defen- 
dants, Richard  Leadbeter  and  Edward  Hines,  the  one  the 
general  superintendant  of  these  gas-works,  and  the  other 
the  engineer,  having  also  some  part  of  the  direction  of 
the  works  confided  to  him,  do  each  of  them  pay  a  fine 
of  10/. 
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Adjourned  Sittings  in  London  after  Hilary  Term^  1834. 

BEFORE    LORD   CHIEF    JUSTICE    DENMAN. 


Doe  d.  Pile  v.  Wilson  and  Another. 


Feb.  13M. 


JtiiJECTMENT  to  recover  possession  of  certain  pro-  A.iiiadeawiu 
perty  in  Whitecross-street,  London.  words:—"  i 

leave  and  be- 
qaeath  unto  the 
laid  William  George  Lister  all  the  property,  freehold,  leasehold,  and  of  whatever  description  I 
am  possessed  of  or  have  claim  to:" — Held^  that  that  was  a  bequest  of  all  A.'s  estate,  whatever  it 
was;  and  that  A.  being  possessed  of  the  fee,  it  was  a  bequest  of  such  fee,  and  not  of  an  estate  for 
Hie  merely. 

In  ejectment,  the  defendant's  counsel  has  no  right  to  the  general  reply,  unless  he  admiu  the 
whole  primft  facte  case  of  the  lessor  of  the  plaintifK  Therefore,  where  the  counsel  for  the  defen- 
dant only  admitted  the  pedigree  of  the  lessor  of  the  plaintiff,  and  his  counsel  proved  the  seisin  of 
the  ancestor,  by  receipt  of  rent,  which  case  was  answered  by  setting  up  a  will,  the  validity  of  which 
was  disputed  by  evidence  on  the  part  of  the  lessor  of  the  plaintiff,  it  was  held  that  the  defendant's 
counsel  was  not  entitled  to  the  general  reply. 
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When  a  witness  for  the  lessor  of  the  plaintiff  had  been 
sworn,  and  was  proving  the  pedigree — 

Mvodffs  for  the  defendants,  admitted  that  the  lessor  of 
the  plaintiff  was  heir-at-law  of  Catherine  Lister,  who  was 
the  daughter  of  William  Betteridge. 

Proof  was  then  given  of  the  payment  of  rent  to  William 
Betteridge  in  his  lifetime,  and,  after  his  death,  to  his 
daughter  Catherine.  She  married  William  George  Lister 
in  18^,  and  died  on  the  29th  of  August,  1826,  having  first 
made  her  will — the  power  of  doing  so  having  been  re- 
served to  her  under  her  marriage  settlement.  It  was  stated 
on  the  part  of  the  lessor  of  the  plaintiff,  that  Mrs.  Lister 
was  not,  at  the  time  she  made  the  will,  in  a  state  to  under- 
stand what  she  was  doing. 

Moody f  for  the  defendants. — The  defendants  claim  un- 
der a  will  of  Catherine  Lister,  who  made  it  under  a  set- 
tlement on  her  marriage.  If  the  lands  are  vested  in  trus- 
tees under  the  settlement,  the  heir  will  be  defeated,  unless 
he  can  shew  that  the  trustees  assigned  to  him.  The  plain- 
tiff's attorney  has  written  letters,  admitting  that  there  was 
a  power  under  the  settlement  for  the  deceased  to  make  a 
will;  but  saying,  that  the  question  would  be,  whether  she 
was  in  a  state  of  mind  to  make  one.  The  plaintiff's  attorney 
has  admitted  that  he  was  in  possession  of  the  settlement, 
and  we  have  given  notice  to  produce  it. 

Denman,  C.  J. — You  do  not  seem  to  have  any  evidence 
of  the  settlement.  Can  I  take  the  statements  in  the  let- 
ters ?  It  is  only  the  opinion  of  the  attorney  on  a  point  of 
law. 

F.  Pollock  said  he  would  produce  the  settlement. 
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Denman^  C.  J.  — Then  it  will  come  to  a  question  as  to 
her  competency  to  make  a  will. 

F.  Pollock  assented. 

It  appeared  that  two  of  the  three  subscribing  witnesses 
to  the  will  were  dead.  The  surviving  one  was  examined, 
and  stated  that  he  heard  the  will  read  to  the  deceased; 
that  she  was  perfectly  satisfied,  and  said,  ''  that  will  do;** 
that  he  went  for  Dr.  Porter,  ahd  when  he  came  back  the 
will  had  been  removed;  that  he  saw  her  write  her  name,  and 
the  other  two  witnesses  were  present;  that  she  was  in  bed; 
that  he  was  a  lodger  in  the  house,  and  remained  there  two 
days  after,  and  when  he  left  she  was  getting  better.  The 
witness  added,  that,  to  the  best  of  his  belief,  she  was  in  a 
sound  state  of  mind ;  that  he  conversed  with  her  the  day 
previous  to  the  signing  of  the  will,  and  several  days  before ; 
that  she  was  subject  to  fits,  but  when  she  recovered  she 
was  perfectly  sensible ;  that  she  let  him  the  apartments  and 
received  the  rent.  On  his  cross-examination,  he  admitted 
that  it  was  in  the  night  when  the  will  was  signed ;  and  that 
he  was  called  out  of  bed  to  see  it  executed. 

The  settlement  and  will  were  read ;  the  latter  was  as 
follows: — "I,  Catherine  liister,  wife  of  William  George 
Lister,  of  the  Rose  public-house,  make  this  my  last  will 
and  testament,  revoking,'*  &c.  "  I  leave  and  bequeath  unto 
the  said  William  George  Lister  all  the  property,  freehold, 
leasehold,  and  of  whatever  description,  I  am  possessed  of, 
or  have  claim  to ;  and  I  appoint  the  said  William  George 
Lister  my  executor." 

F.  Pollock t  for  the  plaintiff. — There  are  no  words  of 
inheritance,  and,  therefore,  it  is  only  a  life  estate. 

Moody  and  Tyndale  referred  to  Sharp  v.  Sharp  (a). 


(a)  4  M.  &  P.  445 ;  6  Bing.  630.      queathinj^  pecuniary  legacies  to  his 
In  that  case  a  testator,  after  be-      children,  devised  to  hiK  widow  the 
VOL.  VI.  Y  N.  P. 


Wilson. 


WiLfON. 


CASES  AT  NISI  PRIUS, 

Denman,  C.  J. — I  think  that  it  will  do.  I  think  it  con- 
veys all  her  interest  in  whatever  she  was  possessed  of. 

It  appeared  that  William  George  Lister  died  in  May, 
1832. 

Mr.  Porter,  the  surgeon,  who  was  fetched  by  the  sub- 
scribing witness  to  the  will,  as  mentioned  in  his  evidence, 
was  called  and  examined  on  the  part  of  the  lessor  of  the 
plaintiff.  He  stated,  that  he  attended  Catherine  Lister 
first  on  the  19th  of  July ;  that  he  found  her  labouring  un- 
der severe  determination  of  blood  to  the  head  and  low 
spirits ;  that  he  saw  her  again  on  the  5th  of  August,  when 
he  found  her  labouring  under  a  strong  epileptic  fit;  that 
he  saw  her  every  day,  and  sometimes  twice  a  day,  till  she 
died  on  the  25th ;  that  she  died  in  consequence  of  injury 
done  to  the  head  by  that  fit;  that,  to  the  best  of  his  opin- 
ion, she  was  not  at  any  time  after  the  5th  of  August  in  a 
fit  state  to  make  a  will;  that  he  attended  her  on  the  9th, 
the  night  the  will  was  made,  and  his  attention  was  called 
by  a  nephew  of  Mr.  Lister's  to  her  competency  to  make 
a  will,  and  he  gave  his  opinion  then  that  she  was  not  com- 
petent ;  that  she  injured  her  tongue  on  the  5th  of  August, 
and  that  he  never  saw  her  out  of  bed  or  heard  her  speak 
distinctly  after  that  time.  On  his  cross-examination,  he 
said,  I  have  no  reason  to  think  I  did  not  make  myself  un- 
derstood by  her.  During  the  first  few  days  she  was  in  a 
state  of  insensibility.  I  do  not  think  it  possible  she  could 
say,  ^'  Very  well,  that  will  do  ;**  her  tongue  was  swollen 
and  sloughed.  I  examined  the  body  aft;er  deaths  and 
found  she  had  suffered  materially  from  congestion.  Her 
death  was  occasioned  by  effusion  on  the  brain.    I  think 

whole  of  Ids  remaining  property  in  tate  in  A.,  with  all  right  and  title 
the  Bank  of  England  or  otherwise,  to  the  tpme;  and  it  was  held  that 
and  also  a  freehold  honse  in  S.,  a  the  widow  took  a  fee  in  the  free- 
freehold  estate  in  R.,  a  copyhold  hold,  and  a  customary  fee  in  the 
estate  in  D.,  and  a  leasehold  es-  copyhold. 
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there  must  have  been  a  fit  just  before  she  died.  Nine  or 
ten  days  is  the  least  time  for  the  effusion  to  have  been 
there.  In  answer  to  a  question  from  the  Chief  Justice, 
he  said,  I  desired  her  to  shew  her  tongue,  and  she  opened 
her  mouth  occasionally.  Wilsow. 

F.  Pollock  stated  that  he  had  evidence  of  declarations 
made  by  Catherine  Lister  as  to  the  conduct  of  her  hus- 
band to  her,  but  not  made  in  his  presence. 

Denman,  C.  J. — I  think  they  are  not  evidence^  espe- 
cially if  they  were  not  made  at  the  time  of  her  signing 
the  will. 

F.  Pollock  stated  that  they  were  not  made  at  that  time, 
and  therefore  withdrew  them. 

Moody t  for  the  defendants^  claimed  the  general  reply, 
as  he  had  admitted  the  pedigree  of  the  lessor  of  the  plain- 
tiff; He  relied  on  Goodtiile  dem.  Revett  v.  Braham  (a), 
as  an  authority  precisely  in  point. 

F.  Pollock. — That  case  is  universally  considered  in 
Westminster  Hall  as  mis-reported;  and  has  never  been 
acted  upon  since. 

Denman,  C.  J. — I  do  not  find  any  report  that  the  case 
has  been  overruled,  or  that  a  contrary  proceeding  has  been 
adopted. 

(a)  4  T.  R.  497.  That  was  a  Court  decided,  that,  if  the  plun- 
trial  at  bar.  The  report  of  the  tiff  proved  his  pedigree,  and  stop- 
case,  as  to  the  right  of  reply,  is  ped,  and  the  defendant  set  up  a 
very  short.  It  is  as  follows: —  new  case,  which  the  pluntiff  an- 
'<  The  lessor  of  the  plaintiff  claim-  swered  by  evidence  which  ulti- 
ed  as  the  hdr-at-law,  the  defen-  matdy  went  to  the  jury,  the  de- 
dant  as  the  devisee,  of  Mrs.  Eliza-  fendant  should  have  the  general 
beth  Braham,  the  person  last  seis-  reply ;  and  Duller,  J.,  said  that  he 
ed.  At  the  outset  of  the  cause  a  had  so  ruled  it  in  a  cause  at  Win- 
question  arose,  who  was  entitled  Chester." 
to  the  general  reply;   and  the 

y2 
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Sir  c7.  Scarleii^  as  amicus  curias. — According  to  my  ex* 
perience^  the  practice  is  not  in  accordance  with  the  case 
of  Goodtiile  v.  Braham.  My  impression  is,  that  the  de- 
fendant must  admit  the  whole  primft  facie  case  of  the 
lessor  of  the  plaintiff,  before  he  can  be  entitled  to  the 
general  reply. 

Campbettf  S.  6.,  expressed  a  similar  opinion. 

Moody* — Goodiitle  V.  Braham  is  a  case  in  banc;  and 
has  not  been  overruled. 

Denman,  C.  J. — I  do  not  much  rely  on  any  decision  in 
banc  on  such  a  point;  because  I  believe  it  is  always  said 
in  banc  that  these  points  of  practice  are  for  the  discretion 
of  the  Judge  at  Nisi  Prius ;  and  I  think  the  Judges  in 
banc  would  be  very  slow  to  interfere  with  the  ruling  on 
such  a  point,  unless  it  was  a  surprise.  I  am  anxious  to 
act  on  the  general  understanding  at  Nisi  Prius.  My  im- 
pression is  most  clearly,  that  the  defendant  does  not  ac- 
quire the  right  to  begin,  unless  he  admits  all  up  to  a  cer- 
tain point.  But,  if  he  does  that,  I  think  he  is  entitled  to 
begin,  and  to  have  the  reply.  But  otherwise  not;  and  I 
cannot  say  that  I  think  that  has  been  done  in  this  case. 

Moody  then  addressed  the  jury,  and  contended  that 
the  evidence  was  very  weak ;  and,  if  it  were  satisfactory, 
no  sick  person  could  ever  make  a  will.  The  medical  man 
only  gives  his  opinion,  and  my  evidence  is  of  facts.  Bodily 
weakness  is  not  inconsistent  with  mental  power.  The  cir- 
cinnstance  of  her  signing  her  name  is  sufficient  to  shew 
that  she  was  not  insane.  The  state  of  her  tongue  was 
sufficient  to  account  for  her  not  speaking. 

It  appeared,  on  inspection  of  the  settlement  and  lease 
for  a  year,  that  the  signature  was  Catherine,  with  an  e; 
and,  on  inspection  of  the  will,  it  appeared  that,  both  in 
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the  body  of  it  and  the  signature,  the  word  was  spelt  with 
an  a,  making  it  Catharine. 

F.  Pollock,  who  discovered  this,  in  the  general  re- 
ply, relied  upon  it,  as  shewing  that  some  person's  hand 
must  have  directed  that  of  the  deceased  in  signing  the 
will.  He  also  urged  the  suspicious  nature  of  the  trans- 
action, arising  from  the  time  of  night,  the  absence  of 
any  attorney,  medical  man,  or  relation,  and  also  of  proof 
of  any  directions  for  the  preparation  of  the  will.  She 
was  not  in  a  situation  to  speak,  and  therefore  she  could 
not  give  directions  to  have  the  will  prepared;  and,  if  the 
will  was  not  prepared  from  directions  by  her,  it  is  not  her 
will.  The  policy  of  the  law  is  against  a  will  made  in  ex" 
iremis.  In  a  part  of  this  United  Kingdom  (a)  a  will  is 
not  valid  unless  the  person  subsequently  does  some  public 
act,  such  as  appearing  at  church  or  at  market,  to  prevent 
what  I  contend  it  is  evident  has  been  done  here.  It  is  for 
the  defendants  to  satisfy  you  affirmatively  that  the  will  was 
properly  made.  If  there  are  grave  doubts  and  suspicions 
on  the  case  of  the  defendants,  then  the  heir-at-law  is  en- 
titled to  the  verdict. 

Demhan,  C.  J.,  in  summing  up. — The  lessor  of  the 
plaintiff  is  entitled  to  your  verdict,  unless  you  are  satisfied 
that  this  will  was  duly  executed.  His  Lordship  read  over 
the  evidence,  and  said — The  question  is,  whether  it  is  the 
will  of  Catherine  Lister?  Whether  you  are  satisfied  that 
she  executed  it,  having  a  disposing  mind?  If  you  think 
that,  after  it  was  read  to  her,  she  gave  her  assent  to  it^ 
and  signed  it,  it  will  be  sufficient ;  but,  if  you  think  it  is 
left  in  doubt  on  the  evidence,  whether  her  mind  went 
along  with  the  will  or  not,  then,  as  the  mind  makes  the 
will,  it  will  not  be  her  will. 

The  jury  retired  to  consider  their  verdict;  and  while 

(a)  Scotland. 
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they  were  out^  Comyn,  for  the  lessor  of  the  plaintiff,  re- 
quested his  Lordship  to  reserve  the  point  as  to  the  ere- 
ation  by  the  will  of  a  life  estate  merely. 

Denman,  C.  J. — I  cannot  see  any  harmm  reserving  the 
point;  not  from  any  doubt,  but  to  save  expense  to  the 
parties  (a). 

Verdict  for  the  pluntiff. 

jP.  Pollock  and  Comyn,  for  the  lessor  of  the  plaintiff. 

Moody  and  Tyndale,  for  the  defendants. 
lAltomUs^FuUer  Sf  &,  and  Yeatet.'] 

(a)  The  verdict  would,  of  couney  render  any  appUcatioa  on  this 
point  unnec  essary. 


FebAAth,  Read>  a  Pauper,  v.  Ambridge. 

The  question  in  Sl  ANDER. — The  declaration  stated  in  substance,  that 

wo^iTn^t  *^  defendant,   in  conversation  with  one  Collins,  said 

what  the  ptrty  ^  ]j\j^  q(  f^^^  plaintiff,  "  Do  vou  faiow  that  you  are  ex- 

ustng  them  con-  r  '  ^  ^  ^ 

sidered  their  tremely  wrong  for  putting  that  damned  thief's  name.  Bill 

anyseoretr^-  Read,  into  your  window;  he  is  the  most  blasted  thief  in 

^^n^mlnd**  but  *^®  worfd,  and  ought  to  have  been  hung  with  his  aunt 

what  he  mesnt  years  ago.    You  may  tell  him  from  me,  that  he  is  a  bloody 

to  have  under-  , 

stood  as  their  thief,  and  I  can  prove  it;  and  he  ought  to  be  hung.  He 
j^rty'to  whom*  Tobbed  Mrs.  Read,  and  I  can  prove  it;  and  he  ought  to 
he  uttered         \^  hung."    The  declaration  averred  that  the  defendant 

them.  ® 

meant  to  insinuate  and  have  it  understood,  that  the  plain- 
tiff had  been  guilty  of  felony.  There  was  also  an  allega- 
tion, that  Collins  ceased  to  deal  with  the  plaintiff  in  con- 
sequence of  the  words  spoken. 

Collins  was  called  as  a  witness;  and  from  his  evidence  it 
appeared  that  the  plaintiff  carried  on  the  busmess  of  a 
pork  butcher,  in  White  Cross-street,  in  the  city  of  London, 
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and  a  Mrs.  Read,  a  relative  of  the  defendant,  carried  on  ^8^ 
the  same  kind  of  business  in  the  same  street.  Collins  had 
put  in  his  shop  window  a  bill,  notifying  that  the  plaintiff 
had  removed  to  a  house  which  was  nearer  to  the  shop  of 
the  defendant's  relation.  It  was  upon  the  defendant's 
seeing  this  bill,  that  the  words  stated  in  the  declaration 
were  uttered.  They  were  in  substance  proved;  with  the 
addition,  that  the  defendant  said,  pointing  to  the  house  of 
his  relative  Mrs.  Read,  "  that  there  was  not  a  bit  of  ap« 
parel  which  the  plaintiff's  family  wore,  which  he  had  not 
robbed  that  poor  woman  of."  It  further  appeared,  that 
the  aunt  alluded  to  was  a  Mrs.  Hibner,  who  had  been 
hanged  for  the  murder  of  her  apprentice  by  starvation. 
Collins  swore,  that  he  believed  from  what  the  defendant 
said,  that  the  plaintiff  had  been  guilty  of  something  bad. 
He  believed  him  guilty  of  stealing  something,  but  he  did 
not  know  what. 

Moody f  for  the  defendant,  submitted  that  it  was  evi- 
dent that  the  words  arose  out  of  the  rivalry  in  trade  be- 
tween the  pluntiff  and  the  defendant's  relative;  and  that 
the  defendant  merely  intended  to  convey  the  impression 
that  the  plaintiff  had  robbed  Mrs.  Read,  by  taking  away 
her  business  from  her,  and  did  not  intend  to  charge  any 
specific  act  of  theft.  He  also  contended,  that  the  defendant 
could  not  mean  that  the  plaintiff  should  be  hanged  for 
thieving,  because  he  had  coupled  his  name  with  that  of 
his  aunt,  Mrs.  Hibner,  who  was  not  hanged  for  stealing, 
but  for  the  crime  of  murder. 

Denman,  C.  J.,  in  summing  up,  told  the  jury,  that  the 
first  question  for  their  consideration  was,  whether  they 
thought  the  words  shewed  an  intention  to  impute  felony. 
His  Lordship,  inter  alia,  observed — It  is  said  that  the 
words  evidently  meant,  that  the  plaintiff  had  robbed  Mrs. 
Read  by  injuring  her  in  trade.  But,  if  the  defendant 
meant  to  convey  that  meaning,  it  seems  to  me  he  should 


310  CASES  AT  NISI  PRIUS, 

1834.  y^Siye  used  very  different  words.  It  is  not  enough  that  he 
had  some  reservation  in  his  own  mind.  The  question  is, 
what  he  meant  to  make  other  people  believe;  whether  he 
meant  to  have  it  understood  by  others  that  the  plaintiff 
had  committed  felony.  It  is  said  that  the  defendant  did 
not  mean  to  charge  any  specific  act  of  theft,  nor  is  it  ne- 
cessary that  he  should.  A  man  may  call  another  **  thief,** 
without  meaning  to  state  any  specific  charge,  for  which 
he  might  be  indicted  and  tried.  It  is  said  also,  that  the 
defendant  could  not  intend  to  charge  the  plaintiff  with 
stealing,  because  he  said  that  he  ought  to  be  hanged  with 
his  aunt,  who  was  not  hanged  for  theft  but  for  murder.  I 
am  of  opinion  that  persons  are  not  bound  to  draw  such  nice 
distinctions.  Persons  are  not  bound  to  carry  the  Newgate 
Calendar  in  their  head,  and  to  know  what  particular  crimes 
particular  individuals  were  guilty  of.  His  Lordship  read 
over  the  evidence,  and  left  it  to  the  jury,  who  found  a 
verdict  for  the  plaintiff- 
Damages  one  farthing. 

Dunbar  and  Mansel,  for  the  plaintiff. 
Moody y  for  the  defendant. 

[Attornies—  Warren  and  'Nkkton,'] 


Feb,  15M.  Turner  v.  Pyne. 

A.  had  given  a  ASSUMPSIT  on  the  following  agreement : — "  Between 
^S' by  ^^'''  WUliam  Turner,  plaintiff,  and  Thomas  Manning,  defen- 

monthly  instal- 
ments; but  if 

de&ultwas  made  in  payment  of  any  instalment,  judgment  was  to  be  entered  up  for  the  whole  87£, 
or  so  much  as  remained  due;  and  B.  agreed  that  A.  should  attend  at  the  office  of  Con  the  seventh 
day  after  '*  anjf  notice,"  so  that  if  any  of  the  instalments  were  not  paid,  A.  might  be  taken  on  a 
ca.  sa.  The  first  instalment  was  not  paid,  and  judgment  was  entered  up  for  the  whole  sum,  and  a 
ca.  sa.  sued  out  Notice  was  given  to  B.  for  A.  to  attend  at  C/s  office  at  a  certain  time.  A*  did 
so,  but  C  gave  him  a  week's  time: — Held,  that  this  was  a  complete  performance  of  B.'s  agree- 
ment, and  that,  if,  after  this,  another  notice  was  given  for  A.  to  attend  on  another  day,  and  A.  did 
not  attend,  no  action  would  lie  against  B. 
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dant. — In  consideration  of  the  above-named  plaintiff  al-  ]g34, 
lowing  the  above-named  defendant  time  for  the  payment 
of  the  debt  and  costs  in  this  action,  amounting  in  the  whole 
to  the  sum  of  371.,  and  also  in  consideration  of  the  said 
plaintiff  accepting  from  the  said  defendant  a  cognovit 
actionem,  bearing  date  herewith,  for  the  payment  of  the 
debt  and  costs,  by  the  monthly  instalments  of  6/.  therein 
mentioned,  I,  the  undersigned,  do  hereby  undertake  and 
agree  to  and  with  the  above-named  plaintiff,  that  the  said 
defendant  shall  personally  attend  at  the  office  of  Messrs. 
Dover  &  Lawrence,  in  Great  Winchester-street,  Broad- 
street,  in  the  City  of  London,  .within  seven  days  after  any 
notice  requiring  such  attendance  shall  be  given  to  me  or 
left  at  my  office;  and  I  hereby  undertake  and  agree  that 
the  said  plaintiff  shall  be  at  liberty  to  name  in  such  notice, 
if  he  pleases,  the  seventh  day,  at  the  hour  of  two  o'clock  in 
the  afternoon,  for  the  attendance  of  the  said  defendant  at 
the  place  aforesaid,  so  that,  in  the  event  of  any  of  the  said 
instafanents  of  the  5/.  mentioned  in  the  said  cognovit  not 
being  previously  discharged,  a  writ  of  capias  ad  satisfa- 
ciendum, to  be  issued  on  the  judgment  to  be  entered  up  on 
the  said  cognovit,  may  be  duly  executed ;  and  in  default 
of  the  said  defendant  attending  at  the  place  and  time  in 
the  manner  stipulated,  I  undertake  to  pay  the  said  debt 
and  costs,  and  all  subsequent  costs  to  be  occasioned  by 
the  non-payment  thereof,  or  any  of  theinstahnents  thereof 
as  aforesaid.  And  I  make  the  undertaking  absolute;  it 
being  the  intention  thereof,  that,  in  the  event  of  the  said 
defendant  being  from  any  cause  privileged  or  protected 
from  arrest  at  the  time  to  be  mentioned  in  such  notice  as 
aforesaid,  that  the  amount  of  the  said  debt  and  costs,  and 
all  subsequent  costs,  shall  become  payable  by  me.  As 
witness  my  hand  this  9th  day  of  May,  1832. 

"  Wm.  Pyne. 
"  Witness,  Chas.  Tinsley,  clerk  to  Mr.  Pyne, 
"  10,  Duke-street,  St.  James's." 


Turner 
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The  first  count  of  the  declaration  stated  that  an  action 
had  been  brought  by  the  plaintiff  against  Thomas  Man- 
ning for  the  recovery  of  a  debt,  and  that  an  agreement 
PfiiB.  ^1^  entered  into  between  the  plaintiff  and  the  defendant; 
and  it  recited  the  agreement  verbatim,  except  in  substi- 
tuting the  past  for  the  present  tense  throughout;  and 
averred  that  the  plaintiff  had  accepted  a  cognovit  from 
T.  M.;  and  that  notice  was  given  on  tiie  16th  of  June 
to  the  defendant,  that  T.  M.  should  attend  at  tiie  office 
of  Messrs.  Dover  &  Lawrence  at  two  o'clock  on  the 
23rd  of  June,  and  that  T.  M.  did  not  attend;  and  it  was 
further  averred,  that  anothjsr  such  notice  was  given  on  tiie 
17th  of  July  for  T.  M.  to  attend  on  the  24th  of  July, 
but  that  he  did  not  then  attend ;  and  it  was  also  averred 
that  the  original  debt  was  still  due  to  the  plaintiff.  The 
second  and  third  counts  were  similar;  but  stated  the  agree- 
ment very  shortiy>  and  omitted  all  that  part  of  the  first 
count  which  related  to .  the  notice  given  on  the  16th  of 
June,  and  to  the  non-attendance  of  Mr.  Manning  on  the 
23rd  of  June. 

The  agreement  was  put  in,  ^and  also  the  cognovit  given 
by  Mr.  Manning,  which  was  as  follows : — "  Between  Wil- 
liam Turner,  plaintiff,  and  Thomas  Manning,  defendant.—^ 
I,  the  above-named  defendant,  do  hereby  withdraw  the 
plea  by  me  pleaded,  and  do  confess  this  action,  and  that 
the  plaintiff  hath  sustained  damage  to  the  amount  of  lOOiL; 
but  judgment  is  not  to  be  entered  up  hereon  unless  default 
of  payment  of  the  sum  of  37/.,  being  die  debt  and  costs 
in  this  action  to  the  signing  hereof,  in  manner  following, 
namely,  the  sum  of  5/.,  part  thereof,  on  the  15th  day  of 
June,  and  the  like  sum  of  5/.  on  the  15th  day  of 
each  succeeding  calendar  month,  until  the  whole  of  the 
said  sum  of  37/.  is  fully  paid  and  satisfied;  but,  in  case 
default  is  made  in  payment  of  any  or  either  of  the  said 
instalments  on  the  days  on  which  the  same  are  respec- 
tively payable,  the  said  plaintiff  shall  immediately  be  at 
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Bberty  to  enter  up  judgment  for  the  whole  of  the  sud  1334^ 
sum  of  37^,  or  so  much  thereof  as  shall  remain  unpaid, 
and  levy  for  the  same,  together  with  the  costs  of  entering 
up  judgment,  and  of  the  execution  to  be  issued  there- 
upon, sheriff's  poundage,  officers'  fees,  expenses  of  sale, 
and  all  incidental  expenses.  And  I  undertake  not  to  bring 
a  writ  of  error,  file  any  bill  in  equity,  or  do  any  other  act 
to  delay  the  plaintiff  in  enforcing  his  execution*    Dated 

the  9th  day  of  May,  1832. 

(Signed)  **  Thos.  Manning. 

'*  Witness,  Chas.  Tinsley,  clerk  to  Mr.  Pyne, 

**  10,  Duke-street,  St.  James's." 

It  was  proved  by  the  cross-^examination  of  Mr.  Tinsley, 
the  subscribing  witness  to  the  agreement,  that  notice  was 
given  to  Mr.  Pyne  on  the  16th  of  June  to  cause  Mr.  Man- 
ning to  attend  at  the  office  of  Messrs.  Dover  &  Law- 
rence on  the  S3rd  of  June  at  two  o'clock;  and  it  was  also 
proved  that  a  second  notice  was  given  to  Mr.  Pyne  on  the 
17th  of  July,  for  Mr.  Manning  ta  attend  on  the  34th  at 
two  o'clock ;  and  it  was  proved  that  Mr.  Manning  did  not 
attend  on  the  ^th  of  July. 

On  the  part  of  the  defendant  it  appeared,  that,  on  his 
receiving  the  notice  on  the  16th  of  June,  he  desired  Mr. 
Manning  to  attend  at  Messrs.  Dover  &  Lawrence's 
office  at  two  o'clock  on  the  33rd;  and  it  was  proved  by 
Mr.  Manning,  and  also  by  another  witness  who  was  with 
him,  that,  at  about  half-past  one  o'clock  on  the  23rd  of 
June,  they  saw  Mr.  Lawrence  at  the  office  of  Messrs. 
Dover  &  Lawrence,  and  that  he  said  hewould  give  Mr. 
Manning  another  week's  time,  and  that  Mr.  Manning  need 
not  attend  at  two  o'clock,  as  he  (Mr.  L.)  wanted  the  money, 
and  did  not  want  to  take  Mr.  Manning.  It  further  ap- 
peared, that,  on  the  18th  of  June,  judgment  had  been 
signed  against  Mr.  Manning  on  the  cognovit  for  37/1, 
which  was  the  whole  amount  due,  and  that  a  writ  of 
capias  ad  satisfaciendum  had  been  sued  out  on  the  32nd 
of  June. 
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Denman^  C.  J. — If  Mr.  Manning  went  to  the  office  of 
Messrs.  Dover  &  Lawrence  according  to  the  noticCi  that 
is  aD  that  the  defendant  agreed  that  he  should  do» 

Knowles,  for  the  plaintiff. — ^The  words  of  the  agreement 
are  in  pursuance  of  any  notice,  therefore  he  ought  to 
have  attended  again  on  the  S4th  of  July. 

Moody y  for  the  defendant. — ^When  a  default  had  been 
made,  and  judgment  was  entered  up  for  the  whole,  a  ca.  sa. 
would  then  issue  for  the  whole,  and  the  party  could  only 
be  taken  once  upon  it.  After  judgment  signed  for  the 
whole,  there  was  an  end  of  the  arrangement  about  instal- 
ments. 

Denman,C.  J. — I  think,  that,  by  the  attendance  of  Man- 
ning on  the  ^rd  of  June,  the  guarantie  was  strictly  com* 
plied  with,  and  that  he  was  not  bound  to  go  again  on  the 
S4th  of  July.  There  must  be  a  verdict  for  the  defendant 
However,  I  will  give  Mr.  Knowles  leave  to  move  to  enter 
a  verdict  if  the  Court  should  be  with  him  on  the  construc- 
tion of  the  agreement. 

Verdict  for  the  defendant. 

Knowles,  for  the  plaintiff. 

Moody  and  Carrington,  for  the  defendant. 

[Attornies— -2>over  ^  Lawrence,  and  Pyne."] 


In  the  ensuing  term  Sir  J*  Scarlett  moved  in  pursuance 
of  the  leave  given  by  the  Lord  Chief  Justice;  but  the 
Court  refused  a  rule. 
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1834. 

Rex  f?.  Mayhew.  Pe^,  26/A. 

J:  ERJURY. — The  perjury  was  alleged  to  have  been  com-  To  prove  per- 
mitted by  the  defendant  (who  was  an  attorney),  in  an  afii-  dJ^uf  tibe'mat- 
davit  made  by  him  to  oppose  a  motion  made  in  the  Court  Si'ft!udy*lwoni 
of  Chancery,  on  behalf  of  the  prosecutor,  Mr.  Miles,  to  ^  diaprojcd 

<•       1        1   i»      1        9    1  -11        n  ^  .  by  one  witness, 

refer  the  defendants  bills  of  costs  for  taxation.  if,  in  an  addition 

To  prove  the  perjury  one  witness  was  called,  and,  in  lieu  ^ihat*^tnei^ 
of  a  second  witness,  it  was  proposed  to  put  in  the  defen-  **'*  ^  p"*°^ 

'^     *      ^  *  of  an  account  or 

dant's  bills  of  costs  delivered  by  him  to  the  prosecutor.        a  letter  written 

It  was  suggested  that  this  was  not  sufficient,  as  the  bills  dant  a>ntra- 
had  not  been  delivered  by  the  defendant  on  oath.  men?on  oa^^^^ 

Denman,  C.  J. — I  have  quite  made  up  my  mind  that 
the  bill  delivered  by  the  defendant  is  sufficient  evidence ; 
or  that  even  a  letter,  written  by  the  defendant,  contradict- 
ing his  statement  on  oath,  would  be  sufficient  to  make  it 
unnecessary  to  have  a  second  witness. 

The  defendant  was  acquitted  on  the  facts  of  the  case. 

Halcomb^  F.  V.  Lee,  and  G.  T.  White ^  for  the  prosecution. 

Sir  J.  Scarlett  and  F.  Pollock,  for  the  defendant. 

IMtorme&^WUUams,  and  Mayhew  4*  /*] 

(a)  Sir  W.  Russell  lays  down  material  circnmstance  be  proved 

(2  Cr.  &  Misd.  544-5},  that  *'  the  by  other  witnesses,  in  confirma- 

evidence  of  one  witness  is  not  suffi-  tion  of  the  witness  who  gives  the 

cient  to  convict  the  defendant  on  direct  testimony  of  peijnry,   it 

an  indictment  for  perjury,  as,  in  may  turn  the  scale,  and  warrant 

such  case,  there  would  be  only  a  conviction;"  and  for  this  he  cites 

one  oath  agunst  another;*'  and  for  Rex  v.  Lee,  Mich.  6  Geo.  3,  from  a 

this  he  dtes  several  authorities,  MS.  of  Mr.  Justice  Bayley.  How^ 

and  then  adds — '*  But  tins  rule  ever,  if  the  date  be  correct,  it  is 

must  not  be  understood  as  esta-  evident  that  the  note  could  not 

blishbg  that  two  tntnetses  are  ne-  have  bfeen  taken  by  the  learned 

oessary  to  disprove  the  fdiCt  sworn  Judge  himself,  as  the  case  was  de- 

to  by  the  defendant;  for,  if  any  cided  nearly  sixty-nine  years  ago. 


CASES  AT  NISI  PRIUS, 

COURT  OF  EXCHEQUER. 

Second  Sittings  in  London^  in  Hilary  Term,  1834. 

BEFORE  MR.  BARON  BOLLAND. 


Solly  and  Another^  Executors  of  Chandless^  v.  Hind 
Jan,  39M.  and  Another,  Executors  of  Underdown. 

A.,  having  ap-    ASSUMPSIT  on  a  promissory  note  in  the  following 

pointed  B«  his      x* , ,  , 

executor,  gare    w™'—  '*  Ramsgate,  15th  Auffust,  1832, 

him  a  promia-  _  ,  o       » 

sory  note,  pay-       "  On  demand^  I  promise  to  pay  Mr.  John  Chandler,  or 
^'*oo/.^*^°*  order,  the  sum  of  one  hundred  pounds,  value  received.** 

"u^^^^V^  "  Robert  Underdown. 

wctOd  kaoeim  **  Henry  Justice." 

tte  qffiee  oftx- 
gcutot  t^ttr  Ait 

dttOk.   B.  died      A  wituess,  named  Bolton,  was  called  to  prove  the  hand* 
not  having  put'   writing  of  Undcrdowu  to  the  note. 

the  note  in  suit: 

action  upon  it         Hvmfrey^  for  the  defendants,  submitted,  that,  from  the 

tor^'that^dM '  '^'™  ®^  ^^  uote,  it  would  appear  on  inspection  that  there 

coniideradon  was  a  Subscribing  witness  to  the  signature,  viz.  "Henry 

ed,  andtheac-  Justice,'*  and,  therefore,  the  evidence  of  handwriting  by 

H^'iiSr^"'  another  witness  was  not  admissible. 

BoLLAND,  B. — The  note  itself  does  not  tell  me  that  the 
name,  Henry  Justice,  is  that  of  a  subscribing  witness. 

Humfrey. — As  the  note  is,  in  form,  the  note  of  a  single 
person,  the  second  name  must  be  taken  prim&  facie  to  be 
that  of  a  subscribing  witness. 

FoUett,  for  the  plaintiffs. — An  action  might  be  brought 
against  either  of  the  parties  who  have  signed  the  note. 
The  name  of  Henry  Justice  is  not  in  the  place  for  a  sub- 
scribing witness.  March  y.  Ward  {a) ^  and  Clark  v.  Black- 

(a)  Peake,  IdO,  per  Lord  Kenyon,  C.  J. 
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siocl  (b\  shew  that  a  note  signed  in  this  manner  is  a  joint 
and  several  note. 

BoLLAND,  B. — I  agree  that  it  is  uncertain  which  of  the 
two  is  the  person  making  the  note.  I  will  receive  the  evi- 
dence of  handwriting,  and  Mr.  Humfrey  shall  have  leave 
to  apply  to  the  Court. 

The  handwriting  of  Underdown  was  then  proved,  and 
the  note  was  read. 

Humfrey  then  called  Henry  Justice,  and  proposed  to 
ask  him  whether  he  was  the  subscribing  witness  to  the 
note;  and  submitted,  that,  if  he  answered  in  the  affirmative, 
the  pUuntifis  must  examine  him  as  their  witness. 

FoUett  said,  he  should  object  to  Humfrey's  addressing 
the  jury  after  he  had  put  any  question  to  the  witnesses. 
It  is  similar  to  the  case  of  written  evidence.  If  it  had 
appeared,  in  the  course  of  the  plaintiff's  case,  that  there 
was  a  subscribing  witness,  then  the  plaintiffs  must  have 
called  him.  But  as  it  did  not,  the  defendant  must  call  him 
and  examine  him  in  the  regular  way.  Prim&  facie.  Justice 
comes  to  discharge  himself,  and  I  shall  claim  the  right  to 
cross-examine  him. 

Boll  AND,  B.,  was  of  opinion,  that  the  plaintifl^'  counsel 
had  a  right  to  cross-examine  the  witness,  and  that  he  must 
be  called  in  the  regular  way,  after  the  opening  of  the  de- 
fendants' case. 

Humfrey  then  addressed  the  jury,  and  stated  that  he 
should  shew,  by  the  evidence  of  Justice,  that  the  con* 
sideration  for  the  note  had  totally  failed,  as  it  was  given 
expressly  for  the  trouble  which  Chandler  would  have  as 
Underdown's  executor  after  his  death,  which  trouble 

(6)  Holt,  474,  per  Bayley,  J. 
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1834.        Chandler  never  in  fact  had,  inasmuch  as  he  died  before 
Underdown. 

Henry  Justice  was  then  called  as  a  witness. — He  stated, 
that  he  was  present  at  the  time  when  the  note  was  signed, 
and  put  his  name  to  it  as  a  subscribing  witness.  He  swore 
that  it  was  distinctly  stated  at  the  time,  that  the  note  was 
given  to  Chandler  in  consideration  of  the  trouble  which 
he  would  have  as  Underdown*s  executor  after  his  deaths 
and  he  denied  expressly  that  any  thing  was  said  about  its 
being  partly  for  trouble  previously  taken.  The  note  was 
signed  at  Chandler's  request,  who  brought  it  with  him 
ready  prepared  for  signature.  Underdown  said  that  he 
would  much  rather  it  had  been  entered  in  his  will.  Chan- 
dler said,  if  he  would  sign  the  note,  it  would  save  the 
legacy  duty.  At  the  time  the  note  was  signed.  Under- 
down  was  in  a  bad  state  of  health,  but  improving.  About 
six  weeks  after,  when  he  was  quite  recovered.  Justice 
went  to  Chandler,  and,  by  the  desire  of  Underdown,  ask- 
ed him  to  give  up  the  note.  He  said  he  would  not,  unless 
he  got  the  100/.  It  was  admitted,  that  Chandler  died 
about  November,  1832,  and  that  Underdown  lived  till 
September,  1833. 

FoUeti,  in  reply. — Chandler  might  have  sued  the  next 
day,  as  the  note  was  payable  on  demand.  I'he  facts 
proved  are  not  any  answer  to  the  plaintiffs'  case,  even  as- 
suming them  to  be  altogether  correct  The  agreement  to 
become  executor  is  a  good  consideration  for  a  note  pay- 
able on  demand.  But  I  submit,  that  the  note  was  given 
for  services  which  had  been  rendered  previously.  This 
appears  from  the  refusal  of  Chandler  to  give  up  the  note, 
and  Underdown  not  persisting  in  requiring  it  after  the 
refusal.  The  note  itself  imports  consideration,  and  it  is 
not  sufficiently  rebutted  by  the  evidence.  The  defence  is, 
that  Chandler  attempted  to  swindle  Underdown  out  of  the 
100/.    If  that  had  been  so,  he  would  not  have  continued 
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him  his  executor,  as  the  witness,  Justice,  says  he  believes  \q^ 

he  did. 

BoLLAND,  B.,  (in  summing  up),  said — The  question 
which  you  will  have  to  decide  will  be,  whether  or  not  you 
believe  the  witness  Justice.  According  to  the  account  he 
gives,  the  sole  consideration  for  the  making  of  the  note 
was^  the  trouble  Chandler  would  have  as  executor  after  the 
death  of  Underdown*  Now,  it  appears  by  the  admissions, 
that  Chandler  died  before  Underdo wn ;  therefore,  the  con- 
sideration never  could  be  fulfilled,  as  Chandler,  dying  before 
Underdown,  could  not  of  course  perform  the  office  of  ex- 
ecutor to  him.  As  the  consideration  has  failed  altogether, 
I,  in  point  of  law,'  tell  you,  that,  if  you  believe  the  witness, 
your  verdict  ought  to  be  for  the  defendants. 

Verdict  for  the  defendants. 

Fottett. — Win  your  Lordship  give  me  leave  to  move  to 
enter  a  verdict  for  the  plaintiffs,  if  the  Court  should  think 
that  the  defence  set  up  is  no  answer  in  point  of  law.  Your 
Lordship  sees  that  the  evidence  is  rather  of  an  agreement, 
that  the  note  was  not  to  be  sued  on  till  after  the  death 
of  the  maker,  as  the  office  of  executor  could  not  arise  till 
then. 

BoLLAND,  B. — ^I  may  be  wrong;  but  I  have  no  doubt 
at  all  that  the  consideration  has  totally  failed,  and  that 
the  defence  is,  in  point  of  law,  an  answer. 

Fottett  then  suggested,  that  perhaps  if  the  other  Judges 
should  differ  in  opinion  from  his  Lordship,  then,  to  save 
the  expense  of  another  trial,  he  would  give  leave  to  enter 
a  verdict  for  the  plaintiffs. 

BoLLAND,  B. — Assented.  « 

FoUeti  and  Lumley^  for  the  plaintiffs. 

Humfreffi  for  the  defendants. 

[Attornies— /oAtuoii  4  Wethereil,  and  Redawenf,'} 
VOL.  VI.  Z  N.  P. 
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1834.  In  ^^^  course  of  the  tenn,  FoUett  moved,  pursuant  to 

the  leave  given;  but  the  Court  were  of  opinion,  that  the 
decision  at  Nisi  Prius  was  correct,  and  therefore  refused 
a  rule. 


Jan.  29M.  DiXON  V.  NuTTALL, 

<'  I  promise  io    ASSUMPSIT  on  the  following  promissory  note : — 

pay  to  M.  A.  D., 

demand^'iel  at  "  I  promise  to  pay  to  Mary  Ann  Dixon,  or  bearer,  on 
?doS«!md  ^^nw^'^df  ^^  sum  of  sixteen  pounds,  at  sight,  by  given  up 
papers,  &&,"      clothcs  and  papers,  &c. 

was  sued  on  as  «f  Nuttall  NuttaU.'* 

a  promissory 

Tkotiti—Held, 

that  if  the  Jury        It  appeared   that  the  plaintiff  had  cohabited  with  a 

clothes,  &c.had  brother  of  the  defendant  up  to  the  time  of  his  death;  and 

S^n  up  by^Ae  ^^^'^  being  some  difficulty  in  ascertaining  what  property 

payee  to  the      he  left,  and  which  of  the  things  in  the  house  in  which 

a  good'  promis*   they  lived  belonged  to  the  deceased,  and  which  to  the 

£7words  in      plaintiff  and  her  mother,  the  defendant,  who  had  taken  out 

that  case  would  letters  of  administration,  had  an  interview  with  the  plain- 
only  import  the  '  '^ 
▼aiue  receired.    tiff,  when  she  Stated  that  several  things  had  been  given 

to  her  by  the  deceased;  and  it  was  finally  arranged  that 
she  should  give  up  to  the  defendant  the  deceased's  clothes 
and  papers,  and  a  book  which  contained  entries  respect- 
ing some  money  in  the  Bank ;  and  that  the  defendant 
should  pay  her  the  sum  of  16/.;  for  which  sum  the  note  in 
question  was  given.  There  was  contradictory  evidence 
as  to  whether  the  plaintiff  had  kept  back  any  of  the  things, 
and  also  as  to  whether  the  note  was  signed  before  or  after 
the  things  were  given  up  to  the  defendant. 

Botnpas,  Serjt,  for  the  defendant,  first  submitted  that 
the  instrument  was  not  in  form  a  promissory  note. 

BoLLAND,  B.-rCoupled  with  the  evidence,  I  think  it  is 
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a  promissory  note.     As  explained  the  words  at  the  end         1^3^ 
shew  the  valtie  given. 

BampaSf  Serjt.,  then  contended,  that^  as  it  was  payable      Nuttali 
*'  ai  tight,**  it  was  necessary  to  prove  presentment;  and 
also,  that  the  maker  was  entitled  to  three  days'  grace. 

BoLtAMP,  B. — '*  On  demand,  at  sight/'  means,  if  you 
demand  it,  and  shew  it,  you  may  recover.  If  it  had  been 
at  sight  merely,  you  would  have  been  right. 

BampaStSerji. — The  second  count  is  not  good,  for  it 
omits  the  latter  part  of  the  note. 

BoLLAMD,  B. — That  part,  as  I  take  it,  is  merely  ''  value 
received"  (a). 

Bompas,  Serjt. — If  it  is  a  condition,  then  it  is  not  a 
promissory  note  (&)• 

BoLLAND,  B.,  (in  summing  up) — In  my  opinion  the  in- 
strument in  question  is  a  promissory  note,  and  there  is 
nothing  at  all  equivocal  in  it.  On  the  part  of  the  defen* 
dant  it  is  said,  that  the  latter  part  is  conditional.  It  seems  to 
me  that  it  amounts  only  to  "  value  received."  It  is  for  you 
to  say  whether  or  no  all  has  been  done  according  to  the 

(a)  It  18  not  essential  that  a  bill  of  the  purchase-money  of  a  quan- 

or  note  should  import  to  be  for  tity  of  fir  belonging  to  If.,  with 

▼alae  received.  White  v.  Ledwick,  an  indorsement  thereon,  at  the 

Bayl.  on  Bilk,  34.  time  of  making  the  note,  that  it 

{b)  An  order  or  promise  to  pay  was   given   on  condition   that  it 

money,  **  provided  the  terms  men-  should  be  void   if  any  dispute 

Cloned  in  certun  letters  written  should  arise  between  H.  and  W. 

by  the   drawer   were   complied  respecting  the  fir,  was  held  not  to 

with,"  is  not  a  bill  or  note.  Kingt'  be  a  promissory  note  within  the 

ton  V.  Longf  Bayl.  on  Bilb,  13.  stat.  3  &  4  Ann.  c.  9."  Hartley  v. 

''A  note,  promising  to  pay  /.  jF*.,  Wilkinson^  4  M.  &.  S.  25,  and  1 

or  order,  a  sum  certun,  the  amount  Camp.  127. 
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1834.  evidence  on  tbe  part  of  the  holder  of  the  note  to  entitle 
her  to  recover  upon  it.  One  witness  says,  that  the  note 
was  given  the  night  before,  and  the  things  were  to  be  de- 
livered up  the  next  morning.  But  another  witness  says,  that 
the  note  was  not  delivered  till  the  morning,  and  was  given 
after  the  things  had  been  delivered  up.  If  you  think  the 
note  was  given  after  the  things  were  given  up,  then  you 
will  find  your  verdict  for  the  plaintiff.  If  you  think  it  was 
given  first,  and  that  it  was  left  to  the  honesty  of  the  plain- 
tiff to  give  up  all,  and  all  were  not  given  up,  then  you  will 
find  your  verdict  for  the  defendant,  provided  you  think, 
from  looking  at  tbe  note,  that  it  is  open  to  the  construction 
contended  for. 

Verdict  for  the  plaintiff— Damages  16/.,  on  the 
first  count. 

Milner,  for  the  plaintiff. 
Bompas,  Seijt,  for  the  defendant. 

lAitormei—Blakclock  Sf  T.,  and  Oarke  tf  M.] 


In  the  course  of  the  term,  Bompas,  Seijt.,  moved  to  set 
aside  the  verdict  on  the  two  grounds  taken  by  him  at  Nisi 
Prius.  The  Court  were  against  him  on  the  point  as  to 
the  instrument's  being  conditional,  and  therefore  not  a 
note.  But  they  granted  him  a  rule  nisi  on  the  point  as 
to  the  effect  of  the  words — ''  on  demand,  at  sight."  This 
rule  came  on  to  be  argued  in  Trinity  Term,  and  was  made 
absolute  for  a  nonsuit 
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FEBRUARY  SESSION.  1834. 

BEFORE    MR.  JUSTICE   PARK.    MR.    JUSTICE   PATTESON,    MR. 
BARON   OURNEY,    AND    MR.  RECORDER   LAW. 

Rex  v.  James  Paul.  Feb,  aoth. 

X  HE  prisoner  had  been  committed  to  prison  on  the  4th  The  Court  at 
of  January  9  1834,  for  embezzling  certain  monies,  the  pro-  three  of  the  ^' 
perty  of  Ebenezer  Maitland  and  others,  his  employers.        p"«frt,^*ftSed 

to  diacharge, 

Payne,  as  counsel  for  the  prosecution,  applied  to  the  "^'^^out  the 
Court  to  allow  the  recognizances  of  the  prosecutors  to  be  any  bill,  the  re- 
withdrawn,  without  any  bill  being  preferred  before  the  p^^t^'be- 
grand  jury.  He  stated  as  ground  for  his  application,  that  ^^fj^^^^  "^ 
the  prosecutors,  who  were  the  committee  of  a  society  called  promoting  reii- 
''The  Book  Society  for  promoting  Religious  Knowledge  ledge  among  the 
among  the  Poor,"  had,  after  much  deliberation,  come  to  ^[i7a  m^* 
a  conclusion,  that,  considering  the  imprisonment  which  ^""^  *®  ^  ">"- 

•  mittcd  for  em- 

the  prisoner  had  undergone,  and  his  conduct  under  it,  and  beziiement,  the 
the  effect  it  had  produced  upon  him,  the  reformation  of  belng^ade^on 
the  offender,  which  was  one  great  object  of  punishment,  ***®  ^f^-^ 
was  most  likely  to  be  effected  by  foregoing,  if  the  Court  the  evidence, 
would  permit,  all  further  prosecution.    He  added,  that,  if  ground  that 
the  Court  desired,  he  was  prepared  to  state  the  peculiar  ^torMhoiJ^ 
circumstances  under  which  the  committee  had  come  to  that  the  reform- 

.  .     .  atioD  oftheof- 

that  conclusion.  render  would 

be  best  pro- 
moted by  fuch 

Park,  J. — We  ought  not  to  hear  the  circumstances,  as,  a  course.   But 
if  we  did,  it  might  prejudice  the  case  of  the  prisoner.     I  ^a^^J^ 
think,  that  we  have  no  power,  or  rather  that  we  ouffht  "P***  '**'*^ 

'  \  '  ®       nizances  to  pro- 

not,  to  grant  the  application.  lecute  a  pau- 

per for  obtain- 
ing money  un« 
der  fiilse  pretences,  a  Judge  at  the  Assizes,  on  modon,  permitted  the  recognizances  tobe  withdrawn^ 
the  party  having  been  in  prison  for  several  weeks,  and  the  parish  being  unwilling  to  indict 
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]834v  Payne  suggested,  that,  as  the  prosecutors  were  mem- 

bers of  a  public  society,  and  had  no  personal  interest  in 
the  matter,  it  would  do  no  harm  to  the  public  if  the  ap- 
plication were  granted. 

Park,  J. — Ho  person  ought  to  have  any  interest  in  a 
prosecution;  it  should  be  carried  on  for  the  public  benefit. 

Patteson,  J.,  inquired  if  there  was  any  difficulty  in 
making  out  a  case* 

He  was  answered  in  the  negative.  Upon  which  the 
learned  Judges  consulted  together,  and  Mr.  Justice  Park 
said,  they  were  of  opinion,  that,  upon  public  grounds,  the 
application  ought  not  to  be  granted  (a). 

The  prisoner  was  afterwards  indicted,  and  pleaded 
guilty  to  two  acts  of  embezzlement;  upon  which  he  was 
strongly  recommended  to  mercy  by  the  prosecutors,  and 
was  sentenced  to  an  imprisonment  of  fourteen  days,  making 
altogether  an  imprisonment  of  about  two  months. 

Clarkson,  and  Payne,  for  the  prosecution. 

Adolphus,  and  C.  PhiUips,  for  the  prisoner. 

[Attomiefi — HolUngtworth,  and  Humphreys,'] 

(a)  The  case  of  Rex  y.  Adams  he  was  oat  of  work  and  in  want  of 

was  dted  by  Payne  in  the  course  relief.     MaUby^    for  the  parish 

of  the    above   application;   but  officers,  applied  at  the  assizes,  on 

their  Lordships  did  not  make  any  the  first  day  of  March,  for  pennis- 

observations  upon  it    It  was  the  sion  to  withdraw  the  recognizance 

case  of  a  man  who  was  committed  which  had  been  entered  into  to 

about  the  middle  of /antmry  to  the  prosecute,  as  the  parish  did  not 

gaol  at  Aylesbury^  for  obtaining  6s,  wish  to  prefer  any  bill.  The  Judge 

from  the  overseers  of  a  parish  in  (Mr.  Baron  Vaughan)  granted  the 

Bucks,  by  falsely  pretending  that  application. 
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Rex  v.  Foster.  Feb.  2Ut. 

]j|.ANSLAUGHTER.— The  prisoner  was  charged  with  A.  was  charged 
manslaughter,  in  killing  John  Ferrall,  by  driving  a  cabrio-  ]][aughter  in 
let  over  him.  5»!"?8  »•'  ^J 

dnviog  a  cab* 

On  the  part  of  the  prosecution^  a  waggoner  was  called*  rioiet  over  him. 

He  stated,  that  he  was  driving  his  waggon,  and  that  he  rioiet  drive  by/ 

saw  the  cabriolet  drive  by  at  a  very  rapid  rate,  but  did  ^^^.1^]*^^ 

not  see  the  accident;  and  he  further  stated,  that  immedi-  ">*  *"™1- 

,        -  1         .  1       ,  1  .  diately  after- 

ately  after,  on  hearmg  the  deceased  groan,  he  went  up  to  wards,  on  hear- 
him  and  asked  him  what  was  the  matter.  cfwenfu^ 

him,  when  B. 

C.  Phillips,  for  the  prisoner. — I  submit,  that  what  the  mcntastohow 
deceased  said  in  the  absence  of  the  prisoner,  as  to  what  ^^  hrpencd- 
had  caused  the  accident,  is  not  receivable  in  evidence.        — fleW,  that 

this  statement 
was  receivable 

GuRNEY,  B. — ^What  the  deceased  said  at  the  instant,  as  in  evidence  on 

the  trial  of  A. 

to  the  cause  of  the  accident,  is  clearly  admissible.  for  the  i 


slaughter  of  B. 


Park,  J« — I  am  of  opinion,  that  his  evidence  ought  to 
be  received.  It  is  the  best  possible  testimony  that,  under 
the  circumstances,  can  be  adduced  to  shew  what  it  was 
that  had  knocked  the  deceased  down.  The  case  of  Aveson 
V.  Lord  Kinnaird  (a),  in  which  I  was  counsel  many  years 
ago,  bears  strongly  on  this  point. 


Patteson,  J.,  concurred. 
The  evidence  was  received. 

C.  PhillipSf  for  the  prisoner. 


Verdict — Guilty. 


(a)  6  East,  193.  Id  that  case,  daring  at  the  time  that  she  did  so 
Lord  Ellenborough  said,  that,  if  a  from  immediate  terror  of  personal 
wife  left  her  husband's  bouse,  de-     violence,  be  sbould  admit  that  de- 
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daration  as  eTidence;  but  not  if  it 
were  a  collateral  declaration  of 
some  matter  which  happened  at 
another  timei  and  Ids  Lordship 
referred  to  the  case  of  Thompton 
et  Ux.  y.  Trevanaion,  Skin.  402. 
where,  in  an  action  by  husband 
and  wife,  for  wounding  the  wife, 


Lord  Chief  Justice  Uoli  allow- 
ed what  the  wife  sud  immedi- 
ately upon  the  hurt  received,  and 
before  she  had  time  to  devise  any 
thing  for  her  own  advantage,  to 
be  given  in  evidence  as  part  of 
the  res  getta. 


Feb,  22nd, 

On  an  indict- 
ment for  utter- 
ing •  forged 
check  in  the 
name  of  J.  W., 
on  Mestrs.  C, 
G.,  &  Ca,  who 
were  army 
agents  and 
bankers,  it  was 
proved  by  a 
clerk  in  the  for- 
r  depart- 


Rex  r.  Brannan. 

JL  HE  prisoner  was  indicted  for  forging,  and  also  for  at* 
tering,  knowing  it  to  be  forged^  an  order  for  the  payment 
of  money  (viz.  a  check  for  10/.)  with  intent  to  defraud  the 
prosecutor 

It  appeared  that  the  prisoner  went  to  the  prosecutor, 
who  was  a  watchmaker,  and  had  a  gold  watch  on  trial,  the 
price  of  which  was  ten  guineas,  and  left  as  security  a  check 
for  10/.  drawn  in  the  name  of  John  Weston  on  Messrs. 


S^^l'kiowof  Cox,  Greenwood,  &  Co. 


any  customer         ^  ^jig^k  from  Cox,  Grecnwood,  &  Co's.  establishment 

named  J.  W., 

and  that  be  had  was  Called,  and  swore  that  there  was  not  any  person  of  the 

the oth»  clerks  name  of  John  Weston  having  any  account  there;  and  that 

no?a?y  «icb*  *^^  check  in  question  was  presented  to  him,  and  payment 

customer  in  the  yf^is  refused  on  that  ground.    On  his  cross-examination  he 

banking  de- 

partment:<-       said,  that  Mcssrs.  Cox,  Greenwood,  &  Co.  were  bankers 

Neid,  that  this 
was  sufficient 
proof,  on  the 
part  of  the  pro- 
secution, to  call 
upon  the  pri- 
soner to  shew 
that  there  was 
in  &ct  such  a 

person  as  J.  w.  inquired  of  the  other  clerks,  and  was  informed  by  them 

having  an  ac-  .  , 

count  with         that  there  was  no  such  person  in  the  banking  department. 

Messrs.  C,  O. 
&  Co.;  and  in 

the  absence  of        Payne,  for  the  prisoner,  submitted,  that  this  was  not  suf* 

such  proof,  was 
sufficient  by  it- 
self for  the  coosideration  of  the  jury. 


and  army  agents,  and  that  he  was  not  a  clerk  in  the  bank- 
ing, butin  the  army  agent  department.  He  added,  that 
he  could  not  swear  that  he  knew  the  names  of  all  the  cus- 
tomers of  the  house;  but  he  did  not  know  of  any  one  of  the 
name  of  John  Weston  in  his  department,  and  that  he  had 
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ficient  evidence  of  there  not  being  such  a  person  as  John 
Weston  keeping  cash  at  Messrs.  Cox,  Greenwood,  &Co's. 
He  referred  to  the  case  of  Rex  v.  King  (a),  where  a  pri- 
soner was  acquitted  on  the  ground  that  sufficient  inquiry 
had  not  been  made  after  a  person  who  was  described  as 
living  at  the  Market  J^lace,  Birmingham.  In  that  case,  the 
witness  called  was  not  personally  acquainted  with  the 
place. 

Park,  J.,  intimated  that  he  thought  it  was  prima  facie 
evidence,  and,  if  not  contradicted,  was  sufficient  for  the 
jury's  consideration. 

Payne  submitted,  that  prim&  facie  evidence  meant  evi- 
dence to  the  full  extent,  though  not  the  strongest  evidence 
which  could  be  produced ;  and  that  the  evidence  in  the 
present  case,  being  partly  hearsay,  was  only  partial,  and 
not  going  to  the  full  extent,  and,  therefore,  did  not  amount 
to  a  prima  facie  case. 

Park,  J.,  said,  that  he  still  thought  it  was  prima 
facie  evidence ;  and  that  there  was  enough  to  call  upon 
the  prisoner  to  shew,  that,  in  fact,  there  was  a  John 
Weston  having  an  account  at  Messrs.  Cox,  Greenwood, 
&  Co's.  It  would  be  highly  inconvenient  to  trade,  if  it 
were  held  to  be  necessary  to  call  all  the  clerks  in  a  house 
of  business  to  prove  such  a  negative. 

Patteson,  J.,  was  also  of  opinion  that  it  was  prima 
facie  evidence. 

GuRNEY,  B.,  said,  that  he  thought  the  case  cited 
did  not  apply;  as,  to  prove  that  a  man  did  not  live  at  the 

(a)  Anief  Vol  5,  p.  123.    The  tisfactory;  and  left  it  to  them  to 

evidence  in  that  case  wept  to  the  say  whether  they  thought  the  in« 

jurys  but  the  learned  Judge  told  quiries  made  were  suffident. 
them  that  it  was  not  the  most  sa- 
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Market  Place,  Birmingham,  it  was  necessary  to  call  a  per- 
son who  was  very  well  acquainted  with  that  place.. 

There  was  no  evidence  on  the  part  of  the  prisoner, 
and  he  was  convicted. 


Payne  for  the  prisoner. 

[Attomies  *— 


-,  and  Tomltnf.] 


JPe6.22fid. 

A.,  being  on 
board  a  ship, 
and  B.  in  a 
boat  alongside, 
had  a  dispute 
about  payment 
for  some  goods, 
both  being  in- 
toxicated.   A., 
to  get  rid  of 
B.,  pttslied 
away  the  boat 
with  his  foot; 
B.,  reaching  out 
to  lay  hold  of  a 
baige,  to  pre- 
vent his  boat 
from  drifting 
away,  over- 
balanced him- 
self, and  fell 
into  the  water, 
and  was 
drowned.    A. 
was  charged 
with  man- 
slaughter, on 
the  coroner's 
inquisition: — 
Hzldf  on  the 
trial,  that  the 
fiicts  did  not 
constitute  that 
ofi^nce. 


Rex  0.  John  Waters. 

XHE  prisoner  was  charged  with  the  manslaughter  of 
John  Slee,  on  the  coroner's  inquisition,  the  grand  jury 
having  ignored  the  biU. 

It  appeared,  that  the  prisoner  was  a  seaman  on  board  a 
schooner  lying  in  the  river  Thames,  and  the  deceased  was 
a  person  in  the  habit  of  going  about  in  a  boat  among  the 
ships  in  the  Pool  selling  spirits,  purl,  hot  beer,  &c.,  and 
that,  on  the  day  in  question,  the  prisoner  and  he  had 
some  dispute  about  paying  for  some  spirits,  and,  both 
being  intoxicated,  a  good  deal  of  rough  joking  had  taken 
pkce  between  them.  The  first  witness  for  the  prosecu- 
tion swore,  that  the  deceased's  boat  being  along-side  the 
schooner,  the  prisoner  pushed  it  with  his  foot,  and  the  de- 
ceased stretched  out  over  the  bow  of  the  boat,  to  lay  hold 
of  a  barge,  to  prevent  the  boat  from  drifting  away,  and, 
losing  his  balance,  fell  overboard,  and  was  drowned. 

Payne,  for  the  prisoner  submitted,  that  this  was  not  a 
case  of  manslaughter. 

Park,  J.,  inquired  of  the  coroner,  who  was  on  the  bench, 
whether  there  was  any  other  witness  who  could  carry  the 
case  further,  and  being  informed  by  him  of  the  name  of 
one,  called  him  into  the  box,  and  examined  him;  but  he 
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swore  that  it  was  another  man,  and  not  the  prisoner  who        1334, 
pushed  away  the.  boat 

Park,  J.,  after  consulting  with  Mr.  Justice  Paiiesan, 
said,  that  his  learned  brother  and  himself  were  of  opinion, 
that,  if  the  case  had  rested  on  the  evidence  of  the  first  wit- 
ness, it  would  not  have  amounted  to  a  case  of  manslaugh- 
ter; but  that,  as  it  now  stood,  of  course  the  prisoner  was 
entitled  to  an  acquittal. 

Verdict — Not  guilty. 

Payne,  for  the  prisoner. 


BEFORE  MR.  BARON  OURNEY. 


Rex  v.  Batt  and  Others.  Feb.  2ith, 

Indictment  for  riotously  assembling  and  beginning  Every  man  haa 
to  demolish  the  house  of  one  Liddiard.  for  Uie  um^^ 

From  the  evidence  on  the  part  of  the  prosecution,  it  ap-  ^^^^^^^ 
peared  that  the  prosecutor  kept  a  public-house  called  the  othen  choose  to 
Silver  Lion,  and  that  a  person  named  Miller,  a  coal-lumper,  than  the  nmuA 
had  his  pay-table  there;  that,  about  half-past  eight  in  the  JSTSIit^iSi 
evening  of  the  3rd  of  February,  MiUer  was  in  the  back  thatyioience 
kitchen  of  the  house,  with  some  money  in  a  bason,  for  the  mitted  towards 
purpose  of  paying  the  coal-whippers  who  were  under  his  ^^  those  by 
control;  that  the  shout  of  a  mob  was  heard,  and  a  cry  of  "^j^^^^"" 

'  'if  employeoi  or 

''  Murder  Miller  and  all  the  bloody  lumpers!**  Many  large  those  with 

11.11  1       /I       •  i_  1       whom  they  are 

stones  and  bnck-bats,  and  a  flat-iron,  were  thrown  at  the  connected. 

Where  a 
party  of  cool- 
whippers,  having  a  feeling  of  ill-will  to  a  coal-lumper  who  paid  leas  than  the  usual  wages,  created  a 
mob,  and  riotoosly  went  to  the  house  where  he  kept  his  pay-table,  and  cried  out  that  they  would 
murder  him,  and  began  to  throw  stones,  brick-bats,  &c.,  and  broke  windows  and  partitions,  and 
part  of  a  wall,  and  continued,  after  his  escape,  throwing  stones  at  the  house,  till  they  were  com- 
pelled to  desist  by  the  threats  of  the  police: — Heid,  that  they  might  be  convicted  of  beginning  to 
demolish,  under  the  stat  7  &  8  Geo.  4,  c.  30,  s.  8,  though  their  principal  object  was  to  injure  the 
lumper,  provided  it  was  also  their  object  to  demolish  the  house,  either  on  account  of  its  being  used 
by  him  or  his  men,  and  though  they  had  not  any  ill-will  against  the  owner  of  the  house  penonally. 
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bou8e«  and  the  mob  rushed  in.  MUIer  got  over  the  wall 
of  a  back  yard  and  made  his  escape.  It  appeared,  that  the 
men  in  the  employ  of  Miller  were  in  the  habit  of  working 
for  less  wages  than  many  others  in  the  trade  thought  right 
The  prosecutor  said  he  had  no  quarrel  with  the  men,  but 
that  they  had  with  Miller,  and  he  had  no  doubt  that  they 
wished  to  wreak  their  vengeance  on  Miller,  and,  if  he  had 
not  made  his  escape,  would  have  murdered  him.  He 
added,  that  it  was  notorious  that  the  pay-table  of  Miller 
was  at  his  house.  A  person  who  kept  a  public-house  more 
than  half  a  mile  from  the  Silver  Lion,  proved  that  he  saw 
the  mob,  on  the  evening  in  question,  near  his  house;  that 
they  broke  his  lamp,  and  he  heard  them  say  as  they  went 

off — "  Away   for  Miller's,   and  pull  the  's  house 

down! "  Miller  did  not  live  at  the  Silver  Lion,  but  at  some 
distance  from  it.  The  names  of  the  prisoners  were,  Batt, 
Donoghue,  and  Kipping.  With  respect  to  Kipping,  it 
appeared,  that,  just  before  the  mob  came  up,  he  went 
to  the  Silver  Lion,  and  asked  for  some  beer,  and  said, 
"  Where  is  bloody  Miller?**  And  that  when  the  mob 
came  in,  he  pursued  one  of  Miller's  men  into  the  back 
yard,  and  tried  to  seize  him  while  he  was  escaping 
over  a  wall.  Batt  was  proved  to  have  been  with  the  mob, 
and  to  have  thrown  stones  several  times  at  the  house. 
Donoghue  was  with  the  mob  both  before  and  after  the  at- 
tack upon  the  house,  and  pointed  out  to  the  mob  one  of 
Miller's  men ;  and  when  he  was  taken  two  days  after,  being 
told  it  was  for  the  disturbance  at  Stepney,  said,  **  Is  that 

all;   I   wish   we  had  broke  the  ^"s    bloody  neck.'* 

While  the  mob  were  engaged  in  throwing  stones  at  the 
house,  a  policeman  ran  in  between  them  and  the  front  of 
the  house,  and,  drawing  his  staff,  told  them  to  desist, 
adding,  that  the  first  man  he  saw  throwing  any  stone,  he 
would  take  him  into  custody  or  knock  him  down.  They 
then  went  away,  and  were  met  some  distance  off  in  a  riot- 
ous and  disorderly  state,  and  rescued  Kipping  from  a 
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policeman,  who  had  just  taken  him  into  custody.  A  sur- 
veyor proved,  that,  in  addition  to  the  breaking  of  the  win- 
dows in  the  front  of  the  -house,  a  sash  in  a  door  inside  was 
broken  to  pieces,  and  one  pannel  in  a  door,  and  another  in 
a  partition,  were  broken  quite  out.  The  partition  itself  was 
much  injured,  and  a  wall  in  the  back  yard  was  also  broken 
down. 

C«  PhiUipSf  for  the  prisoners,  submitted  that  the  case 
did  not  come  under  the  statute.  The  jury  must  be  satis- 
fied that  the  intent  was  finally  to  demolish  the  house;  and 
it  was  plainly  proved,  that,  in  the  present  case,  the  object 
was  to  do  some  injury  to  Miller,  as  there  was  a  search 
made  for  him  in  the  back  yard.  He  also  read  Mr.  Justice 
Liitledale^s  opinion  in  the  case  oiRex  v.  Thomas  (a) ;  and 
submitted  that  there  was  scarcely  any  difference  between 
that  case  and  the  present. 

GuRNEY,  B. — I  think  there  is  a  very  important  distinc- 
tion ;  I  do  not  differ  from  Mr.  Justice  Littledale's  opinion. 

Gurnet,  B.,  (afterwards  in  summing  up)  said — This  in- 
dictment charges  the  prisoners  with  the  offence,  that 
they,  together  with  several  other  persons,  riotously  as- 
sembled ;  and,  being  so  riotously  assembled,  they  riotously 
began  to  demolish  the  house  of  the  prosecutor  Liddiard. 
The  prisoners  were  coal  whippers;  and  there  seems  to 
have  been  some  discontent  and  dissatisfaction  on  account 
of  a  difference  in  the  wages  taken  by  some  of  that  body. 


(a)  Ante,  Vol.  4,  p.  238.    Mr.  had  carried  their  intentions  into 

Justice    LUUedaU  said,  in  that  fall  effect,  they  would,  in  point  of 

case,  '<  I  am  of  opinion  that  this  fact,  have  demolished  it    Now, 

will  not  be  a  beginning  to  de-  here,  that  is  not  soi  for  they  come 

molish,  within  the  act  of  Par-  and  do  a  great  deal  of  mischief, 

lament,  unless  the  jury  shall  be  and  then  go  away,  having  mani- 

satisfied    that  the  ultimate   ob-  festly   completed  thdr   purpose, 

ject  of  the  rioters  was  to  demo-  and  done  all  the  injury  they  meant 

lish  the  house;  and  that,  if  they  to  do.** 
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Every  man  has  a  right  to  work  for  the  best  price  he  can 
get;  but,  if  others  choose  to  work  for  less  than  the  usual 
prices,  the  law  will  not  permit  that  violence  should  be  com- 
mitted towards  them,  or  towards  those  by  whom  they  are 
employed,  or  those  with  whom  they  are  connected.  The 
prosecutor  says,  he  does  not  think  that  the  mob  had  any  ani- 
mosity against  her;  but  they  had  some  ill-will  against  MiDer; 
and  if,  in  the  execution  of  one  purpose,  they  extend  their 
purpose,  and  do  two  mischiefs  instead  of  one,  theymust  take 
the  consequences.  If  this  indictment  had  been  differently 
framed,  it  might  have  been  sustained.  If  the  indictment 
had  been  for  breaking  and  entering  the  dwelling-house  in 
the  night-time,  with  intent  to  commit  a  felony,  then  it 
might,  I  think,  have  been  sustained  against  those  of  the 
mob  who  broke  into  the  house.  His  Lordship  read  the 
evidence  through,  and  then  observed: — It  does  not  follow 
that,  because  their  object  was  to  murder  Miller,  they  had 
not  a  further  object  to  demolish  the  house,  which  is  to  be 
judged  of  from  what  they  did,  and  the  interruption  they 
met  with.  A  surveyor  has  proved  the  damage  done ;  and 
no  doubt  the  damage  is  sufficient,  provided  you  are  of 
opinion  that  the  demolition  of  the  house  was  the  object  of 
the  mob.  The  first  question  is,  whether  there  was  a  riot- 
ous assembly?  There  can  be  no  doubt  of  that.  Then, 
if  so,  what  was  the  object  of  the  parties?  The  mob  say, 
<*  Away  for  Miller's;"  but  they  do  not  go  there,  but  to  the 
White  Lion;  and  the  account  of  the  transaction  there 
seems  to  begin  thus :  Kipping  asked  for  beer,  and  used  an 
expression  of  ill-will  against  Miller.  But  though  he  did 
so,  yet  there  is  no  evidence  that  he  was  seen  with  the  mob 
before  this,  but  only  aflterwards.  He  was  in  the  house  be- 
fore the  mob  came.  And  if  his  was  a  separate  object  of 
vengeance  against  Miller,  he  wiD  not  be  guilty  on  this  in- 
dictment There  is  no  evidence  as  to  Donoghue  of  his 
having  done  any  thing  at  the  house*  He  was  in  the  mob 
both  before  and  after.  IN^ow,  as  to  the  offence  itself: — ^A 
mob*s  going  along  and  breaking  a  person's  windows  is  not 
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a  beginning  to  demolish,  even  though  the  frames  of  the  1834. 
windows  should  be  broken,  because  the  object  of  the  mob 
in  such  a  case  is  evidently  very  different.  But  here,  there 
is  a  purpose  of  violence  against  Miller,  and  a  purpose  of 
pulling  down  his  house.  The  mob,  however,  do  not  go 
to  Miller's,  but  to  the  White  Lion,  and  when  they  get 
there,  it  seems  that  they  began  to  throw  stones  and  brick- 
bats. In  the  case  cited  oiRex  v.  Thomas^  there  was  nothing 
to  prevent  their 'going  on;  and,  in  favour  of  life,  it  was  in- 
ferred, that,  as  they  left  off  voluntarily,  they  never  had 
any  intention  of  proceeding  further.  But,  certainly,  that 
is  not  so  here;  because,  there  is  the  interference  of  the 
police,  and  it  was  after  the  threats  of  the  police  that  the 
mob  desisted.  If  you  are  of  opinion,  that  this  mob  began 
to  do  mischief  to  the  house,  intending  to  persist  in  demo- 
lishing it  if  they  were  not  interrupted,  either  on  account  of 
Miller's  having  his  pay-table  there,  or  of  the  men  working 
at  lower  prices  using  the  house,  the  offence  charged  will 
have  been  committed;  and  it  should  be  promulgated,  that 
each  and  every  one  in  the  mob  is  guilty  of  the  offence  com- 
mitted. Every  one  cannot  do  the  same  thing,  but,  if  they 
are  there  for  the  one  common  purpose,  they  are  answer- 
able. If  you  are  of  opinion,  that  there  was  no  beginning 
to  demolish  the  house,  then  you  will  find  the  prisoners 
not  guilty.  The  mob  might  have  two  purposes,  and,  if 
one  of  those  two  purposes  was  to  demolish  the  house, 
there  was  a  sufficient  beginning  to  demolish  to  support  the 
indictment.  As  to  the  three  prisoners,  you  will  say  how 
many  of  them  were  with  the  mob  for  the  common  purpose. 

Verdict  of  guilty  against  all  the  prisoners. 

Adolphus,  for  the  prosecution. 
C  Phillips,  for  the  prisoners. 

[Attomies —  — —  and  Hwi^hreys,'] 
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BEFORE  MR.  JUSTICE  QASBLEE,    MR.  BARON  VAUOHAN,    AND 
MR.  RECORDER  LAW. 


jipril  lUh.  Rex  r.  Mary  Slater. 

Where  a  wit-  X  HE  prisoner  was  indicted  for  cutting  and  wounding 
proMauiorT,  in  Johanna  Moriarty,  with  intent  to  do  her  some  grievous 
•'^^f^i'^^  bodily  harm. 

at  the  Old  Bai-  ^ 

Mkedto  r^at  A  female  witness,  who  was  with  the  prosecutrix  at  the 
whichidue  had  *^™®  ^^  *®  injury,  said,  in  her  examination  in  chief,  "  The 
previously         prisoner  had  been  annoying  Mrs.  Moriarty  all  the  day, 

giTen,  before  «      t* 

the  whole  of  it    and  me  also. 

had  1>een  taken 
dowUy  omitted 

what  the  pri-  C  PhilUps,  for  the  prisoner,  repeated  the  latter  part  of 
^o^ht^ankD-  ^^®  sentence,  and  requested  Mr.  Baron  Vaughan,  who 
r^'^^d^iSed^   was  examining  the  witness,  particularly  to  take  it  down. 

that  the  had 

erer  uttered  Vauohan,  B.,  desired  the  witness  to  repeat  what  she 

auch  part,  the      -      ,       .  , 
Judges  allowed    had  said, 
the  thort-liaDd 

writer  of  the  The  witness  repeated  the  first  part  of  the  sentence,  but 

Court,  who  had  '■ 

taken  down  the  omitted  the  words  ''and  me  also.'*  And,  on  being  asked  by 
examined  aa  a     C.  Phillips,  positively  denied  having  ever  used  those  words. 

witneaa,  to  shew 

worda  had  been      ^*  Phillips  requested  that  the  short-hand  writer  of  the 
need  or  not       Court  might  be  called,  to  state  whether  or  not  he  had 
taken  down  those  words. 

The  Court  granted  the  permission  requested.  The  short- 
hand writer  was  sworn,  and  stated  that  he  had  taken 
down  the  words  attributed  to  the  witness. 

The  prisoner  was  found  guilty,  but  recommended  to  mer- 
cy, on  the  ground  that  the  parties  were  Irish,  and  on  account 
of  the  excitement  of  the  day,  it  being  St.  Patrick's  Day. 

C  Phillips,  for  the  prisoner. 
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BEFORE   MR*  JUSTICE  QASELEE,   MR.  BARON  VAUOHAN^  AND 
MR.  JUSTICE  TAUNTON. 


Rex  v.  RfCHARDsoN  and  four  Others.  jpril  \2th. 

Jr  OUR  of  the  prisoners  were  indicted  for  sacrilegiously  A  dissenting 
breaking    and   entering  a  chapel,  called  Saint    Philip's  unot^thin* the 
chapel,  in  the  parish  of  Clerkenwell,  arid  stealing  therein  ^*J^"^®  ^^^  ^ 
certain  things.      The   other  prisoner    was  chargred    as   lo,  which  makes 

®  "^  °  it  a  capital  of- 

receiver.  fence  to  "  break 

A  witness  for  the  prosecution  stated,  that  Saint  Philip's  church^or  Sa- 
chapel  was  in  the  parish  of  Saint  James,  Clerkenwell,  and  p«^  ■"^,  *l**^ 

^  '^  '  therein,"  &c. 

in  the  district  of  Saint  Mark,  which  was  a  district  marked 
out  for  ecclesiastical  purposes. 

Mr.  Justice  Taunton  tried  the  case,  Mr.  Justice  Ga- 
SELEE  and  Mr.  Baron  Vaughan  were  present. 

Mr.  Justice  Gaselee  asked  the  witness  if  service  was 
performed  in  the  chapel  according  to  the  rites  of  the 
Church  of  England,  saying,  that  a  dissenting  chapel  had 
been  considered  as  not  within  the  act  (a). 

(a)  On  the  previous  day,  in  the  ter  next  preceding  it,  the  omis- 

case  of  ilea;  V.  Warremnd  Spencer,  sion  must  have  been  intentional, 

the  prisoners  were  indicted  for  The  7  &  8  Ceo.  4,  c.  29,  s.  10, 

breaking  and  entering  a  chapel,  enacts,  ''that  if  any  person  shall 

which,  upon  the  evidence,  turned  break  and  enter  any  church  or  cha- 

out  to  be  a  dissenting  chapel. —  pel,  and  steal  therein  any  chattel, 

Mr.  Justice  Gaselee  and  Mr.  Ba-  or,  having  stolen  any  chaHel  in  any 

ron  Vaughan,  (Mr.  Justice  Taunton  church  or  chapel,  shall  break  out  of 

not  being  then  present),  were  of  the  same,  every  such  offender,  be- 

opmion,  that,  as  dissenting  chapeb  ing  convicted  thereof,  shall  %\xfkr 

were  mentioned  expressly  in  the  death  as  a  felon."    The  7  &  8 

statute  which  makes  the  burning  Geo.  4,  c.  30,  s.  2,  enacts,  "  that 

of  churches,  &c.  a  capital  offence,  if  any  person  shall  unlawfully  and 

and  were  not  mentioned  at  all  in  maliciously  set  fire  to  any  church 

the  present  statute,  which  stands  or  chapel,  or  to  any  chapel  for  the 

in  the  Statute  Book  as  the  chap-  religious  worship  of  persons  dis-  > 

VOL.  VI.  A  A  N.  P, 
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1834.  '^b®  ivitness  replied  that  it  was,  and  that  the  chapel 

^     y    ^      had  been  consecrated  on  the  first  day  of  the  present  year. 

Rex 

Richardson.  Taunton,  J.,  (in  summing  up,  with  respect  to  the  re- 
ceiver,) said — ^Whether  he  made  any  bargain  or  not,  is  a 
matter  of  no  consequence.  If  he  received  the  property  for 
the  mere  purpose  of  concealment,  without  deriving  any 
profit  at  all,  he  is  just  as  much  a  receiver  as  if  he  had  pur- 
chased it.  It  is  a  receiving  within  the  meaning  of  the 
statute. 

Verdict — Three  of  the  prisoners  guilty,  and  two 
of  them  not  guilty. 

Clarkson,  for  the  prosecution. 

C.  Philips  and  Payne,  for  the  receiver. 

[Attomies and  TomUntJ] 

aendng  from  the  United  Church     person  shall  be  guilty  of  felony  and 
of  England  and  Ireland  duly  re-     suffer  death, 
gistered  or  recorded,**  &c.,  such 


BEFORE   MR.  JUSTICE  OASELEE  AND  MR.  JUSTICE  TAUNTON. 

jfpril  uth.  Rex  v.  Noel. 

A  witness  wu     J-  HE  prisoner  was  indicted  for  forging  an  indorsement 
T^i^nZT'  ^"  *  ^^  ®^  exchange,  and  also  for  uttering, 
whedierhehad      A  witness  named  M'Beath  was  called  and  cross-ex- 

not  become  bail 

forawitnesspre*  amiucd.  A  Subsequent  witness  was  asked,  on  cross-exami- 
ed.  He^r^hed',  Qfttion,  whether  he  was  not  bail  for  the  former  witness 
hrbe^^IdVt  M'Beath.  He  said,  yes;  and  that  he  believed  it  was  on 
was  on  a  charge  a  charge  of  keeping  a  gaming-house. 

gaming-house. 

In  order  to  prevent  any  impresuon  against  the  character  of  the  party  so  accused,  the  Court,  at  the 
suggestion  of  counsel,  allowed  such  party  to  be  called  up  again,  and  asked  whether  the  charge  was 
in  (act  true  or  false. 
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AUey  upon  this  requested  the  Courts  as  it  might  make 
an  impression  against  the  character  of  the  witness 
M'Beath^  that  he  might  be  allowed  to  ask  M'Beath  him- 
self^  whether  the  charge  of  keeping  a  gaming*-house  was, 
in  fact^  a  true  charge  or  not. 

The  Judges,  after  consulting  together,  allowed  the  ques- 
tion to  be  put,  and  M^Beath  replied  that  the  charge  was 
not  a  true  charge. 

Verdict— Not  Guilty. 

Alley  and  Doane^  for  the  prosecution. 
Adolphus  and  Bodkin,  for  the  prisoner. 

[Attomies — W.  Stovin,  and  Person,'} 


BEFORE   MR.  JUSTICE  OASELEE,   MR.  BARON  VAUGHAN,  AND 
MR.    JUSTICE   TAUNTON. 


Rex  ».  Bowman.  ^^  I4^ji. 

A.T  the  last  session,  to  which  this  case  had  been  post-  Apieaofautre- 
poned  (as  reported,  ante,  page  101),  the  record  having  J^te^^ti,e 
been  made  up  in  pursuance  of  the  mandamus,  the  prisoner  prisoner  was  in- 

,         *  .  .  dieted,  conTict- 

put  in  a  special  plea  of  autrefois  convict,  wntten  on  paper,  ed,  and  ten- 

1  .  1  ^     •     r  tenced  at  a  sea- 

and  incomplete  m  form.  gio„  ^f  the 

The  Court  said,  it  must  be  on  parchment,  and  must  also  v^^^^y  ^^^^ 

*^  enhy  adjourn- 

be  complete.  ntent  m  Friday 

the  5th  of  July. 
The  record 

Bodkin,  for  the  prisoner. — The  prisoner  may  plead  ore  SJ^^  of  Ae 

plea  stated  that 
the  indictment 
wat  found  at  a  session  eommeneed  and  holden  on  Monday  the  Xtt  of  July,  and  that  the  Court  was 
adjourned  till  Tuesday  the  2nd.  And  that  the  Court  having  re-assembled  on  Thursday  the  4th, 
was  adjourned  to  Friday  the  5th,  when  the  prisoner  was  tried  and  convicted.  It  was  held  that 
the  plea  of  autrefois  convict  was  not  proved  by  the  record,  inasmuch  as,  for  want  of  an  adjourn- 
ment from  the  Tuesday  to  the  Thursday,  the  proceedings  on  the  Friday  were  coram  aon  judJoe, 
and  therefore  a  nullity. 

aa2 
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tenus;  and  the  Court  will  give  time  that  the  plea  may  be 
put  into  proper  form.  If  the  material  parts  appear,  it  is 
sufficient. 

Park,  J.— Ore  tenus  means  that  the  prisoner  may  state 
the  plea,  but  he  must  do  so  in  the  proper  form* 

Patteson,  J. — The  only  difference  is,  that  it  may 
either  be  put  upon  parchment  by  the  prisoner,  or  he 
may  dictate  it  ore  tenus,  and  it  may  be  taken  down  by  the 
Clerk  of  Arraigns,  and  put  upon  parchment  by  him. 

The  Court  gave  time  for  the  plea  to  be  engrossed  on 
parchment. 

There  being  several  other  prisoners  brought  up  to  the 
bar  with  Bowman — 

Park,  J.,  said — I  understand  that  these  prisoners  are  all 
in  the  same  situation^  but  are  not  in  possession  of  a  similar 
record.  If  they  wish  to  rely  upon  the  same  kind  of  plea, 
perhaps  it  may  as  well  be  taken  down  for  all  of  them  by 
the  officer  of  the  Court. 

On  the  part  of  Bowman,  the  plea  properly  engrossed  on 
parchment,  and  signed  by  counsel,  was  subsequently  put 
in.  It  stated,  that,  at  a  general  sessions  of  the  peace, 
duly  holden  by  adjournment,  at  the  Sessions  House  on 
Clerkenwell  Green,  in  and  for  the  county  of  Middlesex,  on 
Friday  the  bth  day  of  July,  in  the  4th  year  &c.,  before 
&c.,  he  the  said  James  Bowman  was  duly  arraigned  upon 
a  certain  indictment,  which  before  then  had  been  duly 
presented,  and  found  &c.  It  then  set  out  that  indict- 
ment and  the  plea,  and  the  finding  of  the  jury,  and  the 
sentence  of  transportation  for  seven  years,  and  proceeded, 
in  the  usual  form,  to  aver  that  the  judgment  was  still  in 
force,  and  that  the  prisoner  and  the  offence  were  the  same 


OLD  BAILEY  APRIL  SESSION,  4  WILL.  IV. 

as  those  mentickned  in  the  second  uo^itftment.    And  con- 
cluded wUh  a  verification  by  the  record^  &c.  (a). 

ParKj  J.,  addressing  the  Clerk  of  the  Arratgas,  said — 
Mr.  Clark,  you  are  the  person  representing  the  king ;  wiU 
you  demur  or  reply? 

Mr.  Clark  said — That  the  record  was  not  in  Court;  and 
he  understood  that  the  prisoners  were  brought  up  by 
order  of  the  Secretary  of  State,  and  he  wished  for  time  to 
communicate  either  with  him  or  the  Attorney-General,  as 
there  was  neither  counsel  nor  attorney  engaged  for  the 
prosecution. 

Park,  J. — I  think  the  Court  are  bound,  as  this  is  a 
novel  proceeding,  to  give  you  time  to  make  inquiry.  It 
is  no  hardship  upon  the  prisoners,  as  they  are  under  a 
sentence,  which  they  by  their  plea  admit  to  be  correct. 

In  the  case  of  Rex  v.  Tfiomas  Wheailey^  H.  Parker 
for  the  prisoner  put  in  a  similar  plea;  and  all  the  cases 
were  by  order  of  the  Court  adjourned  to  this  present  ses- 
sion, at  which  the  Clerk  of  Arraigns  replied  ''  nul  tiel 
record.*' 

The  record  in  Bowman's  case  was  then  produced  and 
read.  It  stated,  that,  at  the  general  quarter  session  of 
the  peace,  of  &c.  commenced  and  holden  at  &c.,  in  and 
for  &c.,  on  Monday  the  Isi  day  of  July,  in  the  4th  year 
&c.,  before  &c.,  by  the  oath  &c.,  it  was  presented  &c., 
It  set  out  the  indictment,  and  then  proceeded  thus: — 
''  Whereupon  the  sheriff  of  the  said  county  of  Middlesex 

(a)  We  have  given  the  form  of  necessary  to  give  the  form  of  the 

a  plea  of  autrefois  acquit  in  the  plea  of  autrefois  convict^  as  there 

case  of   Rtx  v.   William  Sheen,  wiU  be  no  difficulty  in  framing 

ante.  Vol.  2,  p.  634,  which  case  one,  mutatis  mutandis,  from  the 

see,  with  the  authorities    there  plea  of  autrefois  acquit, 
cited.    We  have  not  thought  it 
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1834.  is  commanded  that  he  cause  the  said  James  Bowman  to 
come  to  answer  the  premises^  and  thereupon  the  said  Court 
is  adjourned  until  Tuesday  the  2nd  day  of  the  said  month 
of  July f  then  to  meet  at  the  said  Sessions  House  upon 
occasion  of  the  premises  aforesaid.  And  be  it  further 
remembered,  that  the  said  Court  having  re-cusembled  upon 
occasion  of  the  premises  aforesaid,  at  the  said  Sessions 
House,  in  the  said  county,  on  Thursday  the  4/A  day  of  the 
said  month  of  July,  the  said  Court  is  adjourned  until 
Friday  the  5th  day  of  the  said  July,  then  to  meet  at  the 
Sessions  House  upon  occasion  of  the  premises  aforesaid. 
And  be  it  further  remembered,  that  the  said  Court  having 
re-assembled  upon  occasion  of  the  premises  aforesaid,  at 
the  said  Sessions  House,  in  the  said  county,  by  adjourn- 
ment as  last  aforesaidt  on  the  said  Friday,  the  5th  day  of 
the  same  month  of  July  in  the  year  aforesaid,  cometh  the 
said  James  Bowman,  in  his  own  proper  person,  and  having 
heard  the  said  indictment  read,  the  said  James  Bowman 
saith  he  is  not  guilty,''  &c.  It  then  stated  the  trial,  ver^ct 
of  guilty,  and  sentence  and  commitment  of  the  prisoner  to 
the  gaol  of  l^ewgate. 

Adolphus  and  Wighttnan  appeared  on  behalf  of  the 
crown,  but  were  not  called  upon  to  argue  the  case. 

Vauohan,  B. — Is  it  not  quite  clear  that  the  re-assem- 
bling on  the  Thursday  was  coram  non  judice.  Are  we  to 
infer  that  they  assembled  on  the  second  day,  when  it  is 
averred  that  they  did  not  assemble  till  the  fourth  day? 

Bodkin,  for  the  prisoner. — ^The  words  are  **the  said 
Court  having  re-assembled."  We  say,  at  a  Sessions  ^'  duly 
holden  by  adjournment.^  The  crown  should  have  de- 
murred, and  not  replied  "  nul  tiel  record.'*  If  it  is  averred 
that  the  Court  of  Session  duly  met,  this  Court  are  not  to 
infer  that  they  did  not  properly  adjourn. 

Taunton,  J. — A  Court  of  Quarter  Session  must  be  ad- 
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journed ;  and  it  must  be  stated  on  the  record  that  it  was  jg^^ 
adjourned  to  a  particular  day.  There  is  an  adjournment 
to  Tuesday^  and  no  meeting  again  till  the  Thursday.  There 
having  been  no  adjournment  to  the  Friday^  the  Court  re- 
assembled on  that  day  without  any  authority ;  and,  having 
so  assembled,  whatever  was  then  done  was  coram  non  ju- 
dice,  or  non  judicibus,  and,  being  so  done,  was  a  nullity. 

Bodkin. — The  question  is,  whether  the  record  shews  a 
sufficient  irregularity. 

Taunton,  J. — There  is  an  adjournment  stated  to  the 
Tuesday,  and  that  adjournment  was  not  acted  upon. 

Bodkin. — In  all  the  cases  the  fact  of  non-adjournment 
has  been  found.     Here  it  is  to  be  inferred  only. 

Taunton,  J. — The  record  ought  to  state  all  the  pro- 
ceedmgs ;  and  we  cannot  infer  any  thing  not  there  stated. 

Bodtin.'—In  the  case  of  Rex  v.  Lyme  Regis  (a),  which 
was  a  case  of  a  return,  Buller,  J.,  in  giving  his  judg- 
ment, says(i): — "If  the  return  be  certain  on  the  face 
of  it,  that  is  sufficient;  and  the  Court  cannot  intend  of 
acts  inconsistent  with  it  for  the  purpose  of  making  it 
bad;  and  again,  that  presumption  and  intendment,  as 
far  as  they  go,  must  be  in  favour  of  returns  not  against 
them." 

Vaughan,  B. — That  case  does  not  go  far  enough  for  you. 

Gaselee,  J. — We  cannot  put  in  what  they  have  not 
stated. 

Vaughan,  B.— In  the  case  of  Rex  v.  Reader  and  Tur- 

(a)  1  Doug.  148.  (6)  Page  169. 


344 


CASES  ON  THE 


1834. 


OXFORD  ASSIZES. 

{Crown  Side.) 

BEFORE   MR.   JUSTICE  PARK. 


March  Zrd. 


Rex  «.  Amier. 

House-breaking,  and  stealing  two  haif-i 

reignsi  the  property  of  William  Smith  (a). 


sove- 


A.  broke  Into  a 

bouM,  and  took 

two  half  toTe- 

reigns  from  a 

bareau,  which 

he,  being  disturbed,  threw  under  the  grate  in  the  eame  room: — Held,  that  Ihii  was  suffldent  to 

constitttto  the  felony  of  breaking  into  a  house  and  stealing,  within  the  atot.  7  &  8  Geo.  4,  c  29» 

8.12. 


(a)  By  the  stat.  7  &  8  Geo.  4, 
c.  29,  fl.  12,  it  18  enacted, «« That  if 
any  person  shall  break  and  enter 
any  dwelling-house,  and  steal 
therein  any  chattel,  money,  or 
valuable  security  to  any  value 
whatever,  or  shall  steal  any  such 
property  to  any  value  whatever, 
in  any  dwelling-house,  any  person 
therein  being  put  in  fear;  or  shall 
steal  in  any  dwelling-house  any 
chattel,  money,  or  valuable  secu- 
rity, to  the  value  in  the  whole  of 
five  pounds  or  more ;  every  such 
offender,  being  convicted  thereof, 
shall  suffer  death  as  a  felon."  By 
the  sut.  2  &d  WiU.  4,  c.  62,  it  is 
enacted,  **  that  any  person  guilty 
of  stealing  in  a  dwelling-house  to 
the  value  of  five  pounds,  or  guilty 
of  horse-stealing,  cattle-stealing, 
and  sheep- stealing,  shall  be  trans- 
ported for  life"  Oaring  the  Judge 
no  discretion);  and,  by  stat.  3  &  4 
Will.  4,  c.  44,  the  capital  punish- 
ment of  breaking  and  entering 
any  dwelling-house,  and  stealing 
any  chattel,  money,  or  valuable 


security  to  any  value,  and  of  be- 
ing accessory  before  tlie  fact 
thereto,  is  repealed :  and  by  sect. 
2  of  that  Stat,  it  is  enacted, «'  that 
every  person  who  shall  be  con* 
victed  [of  that  offence,  or  of  be- 
ing accessory  before  the  fact],  shall 
be  liable  to  be  transported  beyond 
the  seas  for  life,  or  for  any  term 
not  less  than  seven  years,  as  the 
Court  before  whom  any  such  per- 
son shall  be  convicted  shall  ad- 
judge; and  previously  to  transpor- 
tation shall  be  liable  to  be  im- 
prisoned, with  or  without  hard 
labour,  in  the  common  gaol  or 
house  of  correction,  or  to  be  con- 
fined  in  the  Penitentiary  for  any 
term  not  exceeding  four  years, 
or  shall  be  liable  to  be  imprison- 
ed, with  or  without  hard  labour, 
in  the  common  gaol  or  house  of 
correction  for  any  term  not  ex- 
ceeding four  years,  nor  less  than 
one  year.**  And,  by  sect.  3  of  the 
same  stat.  it  is  enacted,  **  That  all 
persons  punishable  by  transporta- 
tion for  life  under  the  stat.  2  &  3 
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It  appeared  that  the  prisoner,  after  having  broken  into 
the  house,  took  the  two  half-sovereigns  from  a  bureau  in 
one  of  the  rooms,  but  that,  being  detected,  he  threw  them 
under  the  grate  in  that  room. 

Park,  J. — If  the  half-sovereigns  were  taken  with  a  fe- 
lonious intent,  this  is  a  sufficient  removal  of  them  to  con- 
stitute the  offence  (6). 

Verdict— Guilty. 

E.  White,  for  the  prosecution. 

[Attorney— ITfliW.] 
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Will.  4,  c.  62,  and  under  the  stat. 
2  &  3  Vm.  4,  c.  123.  (which  re- 
peals capital  punishment  in  certun 
cases  of  forgery),  "  shall  be  liable, 
previously  to  their  being  trans- 
ported, in  case  the  Court,  before 
whom  such  person  shall  be  con- 
victed, shall  think  fit,  to  be  impri- 
soned, with  or  Mathout  hard  la- 
bour, in  the  common  gaol  or 
house  of  correction,  or  to  be 
confined  in  the  Penitentiary  for 
any  term  not  exceeding  four 
years,  nor  less  than  one  year." 
We  believe  that  it  is  the  opinion 
of  the  Judges,  that,  under  the 
words  "  shall  be  liable,''  it  is  im- 
perative on  the  Coart  to  order  an 
imprisonment  before  transporta- 
tion. 

(6)  In  the  case  of  Rex  v.  Walsh, 
R.  &  M.  G.  C.  14,  the  prisoner 
had  lifted  a  bag  from  the  bottom 


of  the  boot  of  a  coach,  but  was  de- 
tected before  he  had  got  it  out. 
It  did  not  appear  that  it  was  en- 
tirely removed  from  the  space  it 
had  first  occupied  in  the  boot, 
but  the  nusing  it  from  the  bot- 
tom had  completely  removed  each 
part  of  it  from  the  space  that  spe- 
cific part  had  occupied.  This  was 
held  by  the  twelve  Judges  to  be 
such  an  asportation  as  was  suffi- 
cient to  constitute  larceny.  In 
the  case  of  Rex  v.  Thompton,  Id. 
78,  it  was  held,  that,  to  constitute 
a  stealing  from  the  person,  the 
thing  must  be  completely  remov- 
ed from  the  person;  and  that  a 
removal  from  the  place  where  it 
was,  which  would  be  sufficient  to 
constitute  a  simple  larceny,  is  not 
sufficient  if  it  remain  throughout 
with  the  person. 
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March  Ath.  ReX  ».  PoPE. 

If  a  penon         IjARCENY. — The  prisoner  was  indicted  for  stealing  a 
thing  wh^  he    hat,  the  property  of  John  Harbage. 
an  uS^diate-       '*  appeared  that  the  prosecutor  and  others  had  been 
lyfind  the  own-  quarelUng  in  the  passage  of  the  Rising  Sun  public  house, 

er,  and,  instead  -.,  ,,  •  ^-^.i 

of  restoring  it  to  at  Banbury;    and  that   the  prosecutor  having  his  hat 
iSertsTt^fo  hu**    knocked  off  by  some  one,  the  prisoner,  who  had  his  own 
own  use,  this  is  ]jj^^  pn  his  head,  picked  up  the  prosecutor's  hat,  and  car- 
ried it  home.     It  further  appeared,  that,  on  his  taking  it 
home,  his  wife  said  that  there  should  be  no  stolen  property 
there;  and  she  threw  the  hat  over  a  wall. 

Park,  J.,  (in  summing  up). — If  a  person  picks  up  a 
thing  when  he  knows  that  he  can  immediately  find  the 
owner,  and  instead  of  restoring  it  to  the  owner,  he  con- 
verts it  to  his  own  use,  this  is  a  felony. 

Verdict—Guilty. 

Cooper^  for  the  prosecution. 

Churchill,  for  the  prisoner. 

See  the  cases  on  this  subject,  collected  in  2  Russ.  Cr.&  Misd.  101 
et  seq. 
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Rex  r.  Nelmes  and  Others.  March  4M. 


fT  OUNDING.— The  ^r*^  count  of  the  indictment  a  count,  which 
charged  the  prisoner,  James  Nelmes,  with  having  wounded  shooting  at?.,  * 
Michael  Parker,  with  mtent  to  murder  him;  and  this  count  ^^^^^j^^^ 
then  went  on  to  charge  that  all  the  other  prisoners  were  •^^  t^eo 

chftivcs  C*  ftnd 

present,  and  feloniously  aiding  and  abetting  Nelmes  in  the  d.  with  aiding 
commission  of  the  felony.     The  second,  third,  fourth,  and  I^datthe°end' 
Jifih  counts  stated  the  intent  to  be  to  maim,  disfigure,  dis-  ^„'Jju^'J^th 
able,  and  do  grievous  bodily  harm.  The  «fd:/A  count  stated  a  contra  formam 

•      •*  m  114*1  i.tf»i       ttatuti.  is  ffood ; 

the  mtent  to  be  to  prevent  the  lawful  apprehension  of  the  and  it  need  not 
prisoner  Nelmes,  for  an  offence  for  which  he  was  then  and  J^ot  iL*wiA 
there  liable  to  be  apprehended  by  the  said  Michael  Parker,  1°^"^  ^^* 

*  ,  ,  ,  contra  formam 

that  is  to  say,  for  that  all  the  prisoners  were  in  certain  in-  sututi,  and  that 
closed  land  of  the  Right  Hon.  Montague,  Earl  of  Abing-  him  "aiM  con- 
don,  (stating  the  ofience  of  night  poaching  by  armed  per- 
sons, exactly  as  it  would  be  stated  in  an  indictment  for  that 
offence).  All  the  counts  charged  the  other  prisoners  with 
aidiiq;  and  abetting  Nelmes;  but  the  seventh  count 
charged  the  whole  of  the  prisoners  as  principals  in  the 
wounding  of  Parker,  with  intent  to  do  him  some  grievous 
bodily  harm.  Each  of  the  first  six  counts  concluded 
against  the  form  of  the  statute,  but  neither  of  them  had  a 
contra  formam  statuti  at  the  end  of  the  statement  of  the 
charge  against  the  principal. 


tra  fommm  tta- 
tuti. 


Busby,  for  the  prisoners. — I  submit  that  the  first  six 
counts  are  not  good.  It  ought  to  have  been  stated  that 
the  prisoner  Nelmes  wounded  the  prosecutor  '*  against 
the  form  of  the  statute  ;'*  for,  as  it  stands,  it  is  averred 
that  the  other  prisoners  abetted  him,  against  the  form  of 
the  statute;  but  the  contra  formam  statuti,  being  at  the 
end  of  the  count,  must  be  taken  rather  to  apply  to  the 
aiders  and  abettors  than  to  the  principal.  It  ought  to 
have  been  stated  in  each  count  that  the  prisoner,  James 
Nelmes,  wounded  the  prosecutor,  against  the  form  of  the 
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statute;  and  then  it  should  have  been  charged  that  the 
other  prisoners  aided  and  abetted  him,  also  against  the 
form  of  the  statute. 

Park,  J. — I  think  that  the  indictment  is  quite  sufficient ; 
indeed  I  have  no  doubt  about  it. 

The  jury  found  all  the  prisoners  guilty,  except 
Thomas  Stephens. 

Justice  and  Talbot^  for  the  prosecution. 

Busby ^  for  the  prisoner.  < 

[Attornies— TTa&A  and  Toma.'] 


March  Ath.  Rex  f?.  Aris. 
Setting  fire  to  -OURNING. — The  first  count  of  the  indictment  charged 
*  tol^  wiSich*^  ^^  prisoner  with  having  set  fire  to  an  out-house,  the  pro- 
were  piled  one  perty  of  Richard  Bartlett.  The  second  count  charged 
a  loft,  which  him  with  having  set  fire  to  a  stack  of  straw ;  and  the  third 
meaMof  a  torn-  ^ount  with  having  set  fire  to  a  stack  of  wood  (a). 

porary  floor  put 

over  an  arch* 

way,  roofed  in  between  two  houses,  and  under  which  carti  could  go,  ia  not  setting  fire  to  a  stacli  of 

wood  within  the  sUt  7  &  8  Geo.  4,  c.  30,  s.  17. 

(a)  By  the  stat.  7  &  8  Geo.  4,  fern,  wheresoeyer  the  same  may 

c.  .30,  8. 179  it  18  enacted,  '<  that  be  growing,  every  such  offender 

ifany  person  shall  unlawfully  and  shall  be  guilty  of  felony,  and, 

maliciously  set  fire  to  any  stack  of  being  convicted  thereof,  shall  be 

com,  grain,  pulse,  straw,  hay,  or  liable,  at  the  discretion  of  the 

wood,  every  such  offender  sludlbe  Court,  to  be  transported  beyond 

guilty  of  felony,  and,  being  con-  the  seas  for  the  term  of  seven 

victed  thereof,  shall  suffer  death  years,  or  to  be  imprisoned  for  any 

as  a  felon;   and  if  any  person  term  not  exceeding  two  years; 

shall  unlawfully  and  maliciously  and,  if  a  male,  to  be  once,  twice, 

set  fire  to  any  crop  of  com,  grain,  or   thrice  publicly  or  privately 

or  pulse,  whether  standing  or  cut  whipped  (if  the  Court  shall  so 

down,  or  to  any  part  of  a  wood,  think  fit),  in  addition  to  such  im- 

coppice,  or  plantation  of  trees,  or  prisonment/' 
to  any  heath,  gorze,  furze,  or 
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It  appeared,  that,  between  the  house  of  the  prosecutor 
and  the  house  next  to  it  there  was  an  archway,  which  carts 
could  go  under,  and  that  over  this  archway  a  sort  of  loft 
was  made  by  means  of  a  temporary  floor;  and  that  in  this 
place  the  prosecutor  kept  wood,  straw,  and  fuel.  It  fur- 
ther appeared,  that,  at  the  time  of  the  fire,  there  was  in 
this  place  about  an  armfull  of  straw,  and  a  score  of  fag- 
gots, which  were  piled  up  one  upon  another.  The  straw 
was  burnt,  and  also  some  of  the  faggots,  but  no  part  of  the 
building  caught  fire. 

Park,  J. — I  am  clearly  of  opinion  that  this  is  not  a 
stack  of  wood  within  the  meaning  of  this  act  of  Parlia- 
ment.    The  prisoner  must  be  acquitted. 

Verdict — Not  guilty. 

Justice  and  Maclean,  for  the  prosecution. 

Walesby,  for  the  prisoner. 

[Attomies— Jltf/(2  and  Looker.'] 


Rex  v.  Eliza  Brain.  March  5th, 

JMLURDER. — ^The  prisoner  was  indicted  for  the  murder  infanticide.— A 
of  her  male  bastard  child.  ^^^"wh^ny 

It  appeared  that  the  prisoner  had  been  delivered  of  a  ""5*1®  ^°^ ^" 
child  at  Sandford  Ferry;  and  that  the  body  of  the  child  to  be  the  sub- 
was  afterwards  found  in  the  water,  about  fifteen  feet  from  if  murder;  but 
the  lock  gate,  near  the  ferry-house;  but  it  was  proved  by  j^ro^andHI^ 
two  surgeons,  Mr.  Box  and  Mr.  Hester,  that  the  child  had  *!>▼«>  **  ^  »<>' 

^  essential  that  it 

never  breathed.  should  have 

breathed;  but 
the  jury  must 

Park,  J.,  (in  summing  up)— A  child  must  be  actually  ^  ^^^^  *•* 

'       '  ^  ©      r/  J    the  child  wai 

wholly  bom  in- 
to the  world  at  the  time  it  was  killed,  or  diey  ought  not  to  convict  the  prisoner  of  murder. 
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wholly  in  the  \rorId  in  a  living  state  to  be  the  subject  of  a 
charge  of  murder;  but  if  it  has  been  wholly  born,  and  is 
alive^  it  is  not  essential  that  it  should  have  breathed  at  the 
time  it  was  killed ;  as  many  children  are  bom  ative^  and  yet 
do  not  breathe  for  some  time  after  their  birth  (a).  But  you 
must  be  satisfied  that  the  child  was  wholly  born  into  the 
world  at  the  time  it  was  killed,  or  you  ought  not  to  find  the 
prisoner  guilty  of  murder./  This  is  not  only  my  opinion,  but 
the  law  was  so  laid  down  in  a  case  as  strong  as  this,  by  a 
very  learned  Judge  (Mr.  Justice  LiUledale)  at  the  Old 
Bailey.  (His  Lordship  read  the  case  of  Rex  v.  Poulton  (6). 

Verdict— Not  guilty  of  murder,  but  guilty  of 
concealment. 

Curwood  and  Talbot^  for  the  prosecution. 
Justice  and  Cooke,  for  the  prisoner. 

[Attornies — Walsh  and  Looker.'] 


(a)  Dr.  Blundell,  in  his  **  Lee-  Yeoril,  a  gentleman  formerly  of 

tures  on  the  Theory  and  Practice  this  class,  and  very  accurate  in 

of  Midwifery/'  (p.  60;,  says, "  A  his  observations,  used  resuscitants 

woman  run  over  by  a  stage  was  for  an  hour  and  Ave  minutes  by 

carried  into  St.  Thomas's  hospital,  the  watch  before  obvious  signs  of 

and  died  a  few  minutes  after  ad-  life  appeared,  the  cliild  recover- 

mission.    This  woman  was  in  the  ing,  however,  at  last,  and  living, 

end  of  pregnancy.    By  my  friend  I  believe,  for  some  time  after^ 

Mr.  Green  I  was  requested  to  as-  wards  ** 

sisk  in  the  Caesarian  operation.  In         (6)  From  Vol.  5,  p.  329  of  these 

thirteen  minutes  from  the  last  re-  Reports ;  see,  also,  the  case  of  Rex 

spiration  of  the  mother  the  child  v.  Enoch,  id.  539.    In  the  case  of 

was  taken  out.  In  fifteen  minutes  Hex  ▼.  Senior,  M.  C.  C.  R.  346, 

from  the  last  respiration  of  the  where  a  midwife,  who  was  grossly 

mother  I  began  the  artificial  respi-  ignorant  of  the  art  he  professed, 

ration.    During  fifteen  minutes  injured  the  head  of  a  child  before 

longer  I  continued  it,  ultimately  it  was  completely  bom,  and  the 

resuscitating  the  child  completely,  child    was    afterwards  completely 

and,  had  due  care  been  taken  of  bom  alive,  and  died  of  this  vyury, 

it,  it  would  probably  have  been  it  was  held  to  be  manslaughter. 


living  still.    Mr.  Tompkins,  of 
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REXr.CoZINS.  March  5th. 

Bestiality  with  an  ewe.— it  appeared  that  the  pri-  in  cases  of  rape, 

floiier  was  interrupted  by  one  of  the  witnesses  calling  to  offence^is^m- 

him,  and  that,  on  being  so  interrupted,  he  withdrew  him-  ^^{^^JI^^J*^ 

self  from  the  animal,  he  being  then  in  a  state  of  erection,  although  there 

has  been  no 
emission,  and 

Park,  J.,  (in  summing  up). — In  the  former  state  of  the  the  prisoner  has 

law,  the  prisoner  would  have  been  entitled  to  an  acquittal ;  edlki  the  com- 

but,  as  the  law  is  now:,  if  there  was  penetration,  the  ca-  ^^Z^**" 

pital  offence  is  completed,  although  there  has  been  no 

emission;  however,  as  the  proof  is  less  than  was  formerly 

required,  it  behoves  judges  and  juries  to  see  that  the  proof 

now  required  is  satisfactory. 

Verdict— Guilty. 

Walesbi/i  for  the  prosecution. 

[Attorney— jGci^tfi^^on.] 

See  the  case  of  Ktx  v.  Cox,  ante.  Vol.  5,  p.  297. 


BEFORE   MR.   JUSTICE   PATTESON. 


Mitchell  r.  Hunt.  March  5th. 

(^ASE  for  injuring  the  plaintiff's  house,  by  improperly  in  an  action  on 
digging  a  cellar  in  the  defendant's  house,  whereby  a  part  juring*the  pu'ln". 
of  the  plaintiff's  wall  sunk.  fiff*»  ^*",  \ 

'^  improperly  dig- 

On  the  part  of  the  defendant,  it  was  proposed  to  call  ging  a  cellar 

the  person  employed  to  dig  the  cellar,  to  prove  that  it  was  workman  whp 

properly  done.  '2^:':Z^. 

tent  witness  for 
_     __         _     .         -  ,  _         ,  .  -  1.    1  .        .  t*>e  defendant, 

Ludlow^  Serjt.,  objected  to  the  evidence  of  this  witness,  by  the  stat.  3  & 
on  the  ground  of  interest.  irefJdm"' 

therefore  be 
released  by  the 
defendant  before  he  can  be  examined. 

VOL.  VI.  B  B  N.  P. 
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Talfourd,  Serjt.,  proposed  that  this  witness's  name 
should  be  indorsed  on  the  record  under  the  stat.  3  &  4 
WiU.  4,  c.  42,  ss.  26  and  27  (a). 

Pattbson,  J. — I  diink  that  this  is  not  a  case  within  that 
statute.  That  statute  was  not  intended  to  apply  to  such 
cases  as  the  present 

The  defendant  was  about  to  execute  a  release,  when 
Ludlow,  Setjt,  waived  the  objection. 

Verdict  for  the  defendant 
Ludlow,  Seijt*,  and  Maclean,  for  the  plaintiif. 
Talfourd,  Serjt,  and  Walesby,  for  the  defendant 
[Attormeft—flet/er  and  HMnway.] 
(a)  Set  forth,  ante,  p.  283,  n. 


WORCESTER  ASSIZES.^Bbforb  Mr.  Justicb  Pattbson. 


March  7th. 

In  an  action 
against  a  car- 
rier for  negli- 
gence in  carry- 
ing a  parcel,  the 
carrier*!  lerrant 
is  not  made  a 
competent  wit- 
ness for  the  de- 
fendant, by  the 
Stat  3ft 4  Will. 
4,c49,s.96, 
and  cannot  be 
examined  with- 
out a  release. 


Habiumoton  V,  Caswbll. 

OaSE  against  the  defendant,  a  common  carrier  from  Worcester  to 
Malvern,  for  negligently  carrying  a  box  of  glass,  so  that  the  glass  was 
broken. 

The  defence  being,  that  the  box  had  not  recdved  any  damage  whUe 
it  was  carried  by  defendant,  his  boy,  who  drove  the  cart,  was  called 
as  a  witness  for  the  defendant 

K.  r.  Rkhardi,  objected  that  he  was  an  incompetent  witness,  and 
referred  to  the  case  of  Mitchell  v.  Hunt,  as  dedding  that  the  stat.  3  &  4 
Will.  4,  c.  42,  did  not  apply  to  this  case. 

Talfourd,  Seijt.,  for  the  defendant,  yielded  to  the  aathority  of  that 
case,  and  the  witness  was  released. 

The  plaintiff  obtained  a  verdict. 

A.  V,  Rkhardt,  and  Lumley,  for  the  plttndff. 

Talfourd,  Seijt.,  and  WhaUley,  for  the  defendant. 

[Attomies -Crentvl/,  and  M,  4  T.  Elgie.^i 


OXFORD  CIRCUIT,  4  WILL.  IV. 


353 


1834. 


Rex  v.  Thomas  and  Others. 

XCOBBERY. — The  prisoners  were  indicted  for  robbing 
George  Trinder. 

A  witness  stated,  that  he  had  said  to  one  of  the  pri- 
soners— **  You  had  better  split,  and  not  suffer  for  all  of 
them.** 

Walesby,  for  the  prisoner,  submitted,  that  whatever  was 
said  by  that  prisoner  to  this  witness,  after  that  induce- 
ment, could  not  be  given  in  evidence. 

Patteson,  J.,  rejected  the  evidence. 

Verdict — Not  guilty. 
Talbot,  for  the  prosecution. 
Walesby,  for  the  prisoners. 

[Attomies— WaZfAand  Tovm.'] 

See  the  case  of  Rex  v.  Uoyd^  post,  p.  393. 


March  5th* 

If  a  prisoner  be 
told,  "  You  had 
better  split,  and 
not  suffer  for  all 
of  them;"  this 
is  such  an  in- 
ducement to 
confess  as  will 
exclude  what 
the  prisoner  af- 
terwards said. 


The  principle  upon  which  all 
tlus  class  of  cases  is  founded,  is, 
that  by  an  inducement  being  held 
out  to  the  prisoner,  he  may  beled  to 
suppose  that  he  will  be  more  mer- 
ci^ly  dealt  with  if  he  confesses, 
and  that  he  may  therefore  be  in- 
duced to  confess  himself  guilty  of 


an  offence  he  never  committed  (of 
wluch  instances  we  believe  have 
occurred);  however,  in  the  case 
of  Rex  V.  Lhyd,  it  is  to  be  seen 
that  no  hope  of  favour,  as  to  the 
charge  upon  which  the  prisoner 
was  in  custody,  was  held  out. 


BBS 


35t 


CASES  ON  THE 


1834. 


WORCESTER  ASSIZES. 
(Civil  side.) 

BEFORE  MR  JUSTICE  PATTESOK. 


March  7th, 

An  allegation 
that  "  on  &c., 
at  &c.,  a  cer- 
tain indictment 
waa  preferred  at 
the  Quarter 
Sessions  of  the 


Porter^  Esq.  r.  Cooper,  Esq. 

Assumpsit.— The  first  count  of  the  declaration 
stated,  that, ''  on  the  ^nd  day  of  April,  1832,  in  the  county 
of  Worcester,  a  certain  indictment  was,  on  the  prosecu- 
tion of  the  said  plaintiff,  preferred  at  the  Quarter  Ses- 
PeaM  then  and  sions  of  the  peace  then  and  there  holden  in  and  for  the 
an^for^the"8aid  ^^^  county  of  Worcester,  against  the  said  defendant  and 

eounty  of  W., 
against  the  de- 
fendant and 
one  T.  E., 
which  said  in- 
dictment was 
then  and  there 
found  a  true 
biU,"  is  not  sup- 
ported by  the 
production  of 
the  original  in- 
dictment with 
the  words 
*♦  true  biU"  in- 
dorsed  on  it,  it 
being  necessary 
that  a  regular 
record  should 
be  drawn  up, 
and  proved, 
either  by  its 


one  Thomas  Evans,  which  said  indictment,  was  then  and 
there,  to  wit,  at  the  same  Quarter  Sessions,  found  a  true 
bill,  and  which  said  indictment  follows  in  these  words; 
that  is  to  say, — Worcestershire,  to  wit.  The  jurors  for  our 
lord  the  king,"  &c.  (setting  out  the  whole  of  the  indict- 
ment, which  was  for  obstructing  a  highway,  verbatim). 
This  count  went  on  to  state,  that  more  than  twenty  days 
before  the  next  subsequent  Sessions,  the  defendant  and 
T.  E.  had  notice  of  this  indictment,  and  ought  to  have 
been  prepared  to  plead  to  it  at  the  sitting  of  the  court, 
at  that  Sessions,  on  Wednesday  the  4th  of  July;  but  that 
they  were  not  prepared  so  to  do,  and  that  in  considera- 
tion of  the  plaintiff,  who  was  the  prosecutor  of  the  indict- 
by'an  eumined  ment,  consenting  to  its  being  traversed  to  the  next  Ses- 
*^i t^was  aicreed  ^^^^^»  *^®  defendant  agreed  to  pay  the  costs  of  the  day; 

that  the  trial  of 
an  indictment 

at  the  Sessions  should  be  postponed,  the  defendant  agreeing  to  pay  the  costs  of  the  day.  The 
costs  were  taxed;  and,  at  the  subsequent  Sessions,  the  counsel  for  the  prosecution  asked  if  there 
was  any  objections  to  the  amount?  The  defendant's  counsel  said  there  was  not,  except  as  to 
1/.  9«.  The  attorney  for  the  prosecution  said  he  would  give  up  that  sum,  and  the  defendant's 
attorney  said  he  would  give  a  check  for  the  residue.  After  this,  the  defendant  was  applied  to  for 
payment,  find  he  said  his  attorney,  who  received  his  rents,  would  arrange  it: — Heldj  that  the 
indorsement  on  the  brief  was  an  aigreement,  and,  also,  that  on  this  evidence  the  plaintiff  could 
recover  the  amount  of  the  taxed  costs,  minus  1/.  9«.,  on  the  count  upon  an  account  stated. 
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and  although  the  plaintiff  did  consent,  and  the  costs  of        1834. 

the  day  amounted  to  43/.  8*.,  the  defendant  refused  to  pay      '     "^"^ 
''  .  Porter 

them.     The  next  five  counts  stated  the  finding  of  the  in-  p. 

dictment  exactly  in  the  same  terms  as  the  first  count,  ex-  ^^^^^ 
cept  that,  instead  of  the  indictment  being  again  set  out 
verbatim,  it  stated — *' which  said  last-mentioned  indictment 
was  and  is  to  the  like  tenor  as  that  hereinbefore  set  out 
in  the  said  first  count.*'  These  counts  varied  the  state- 
ment of  the  agreement  between  the  parties.  The  seventh 
count  was  upon  an  account  stated.     Plea — General  issue. 

It  appeared  from  the  evidence  of  Mr.  Workman,  the 
attorney  for  the  plaintiff,  that  he  was  at  the  Worcester 
Sessions,  and  that  the  Sessions  began  on  the  2nd  of  July, 
1832;  and  that  the  defendant,  Dr.  Cooper,  not  being  ready 
to  plead  to  the  indictment  mentioned  in  the  declara- 
tion (he  wishing  to  plead  to  the  jurisdiction  of  the  Court), 
the  counsel  for  the  prosecution,  Mr.  Lee^  pressed  the 
Court  to  decide  against  Dr.  Cooper,  the  then  and  pre- 
sent defendant,  as  not  having  pleaded,  unless  he  would 
consent  to  pay  the  costs  of  the  day ;  and  that,  after  Mr. 
Beale,  Dr.  C.'s  attorney,  had  gone  out  of  Court,  and  con- 
sulted him,  the  proposition  was  agreed  to,  and  an  indorse- 
ment was  made  on  the  briefs,  and  signed  by  Mr.  LeCy  as 
counsel  for  the  present  plaintiff,  and  by  Mr.  Lumley  as 
counsel  for  Dr.  Cooper. 

One  of  the  briefs,  with  the  indorsement,  was  offered  in 
evidence.  The  back  sheet  of  the  brief  bore  an  agreement 
stamp. 

MaulCf  for  the  defendant. — I  must  object  to  this  indorse- 
ment on  the  brief  being  read ;  it  is  mere  instructions  for  an 
order  of  Sessions. 

Talfourd^  Serjt.,  for  the  plaintiff. — It  is  an  agreement 
made  between  the  parties. 

Maule. — The  parties  were  to  be  bound  by  the  order  of 
the  Court,  which  was  intended  to  be  drawn  up* 
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1834.  Curwood,  for  the  defendant. — Suppose  that  these  were 

instructions  for  preparing  a  deed^  which  was  afterwards 
perfected^  could  any  action  be  maintained  on  the  in- 
structions ?  Here  an  order  of  Sessions  was  drawn  up  on 
this  very  consent,  indorsed  on  the  back  of  the  brief. 

PAtTEsoN,  J. — A  deed  executed  between  the  same 
parties  would  prevent  the  instructions  from  being  read, 
but  here  there  is  no  other  instrument  between  the  parties. 

The  indorsement  on.  the  brief  was  read.  It  was  as  fol* 
lows: — "  Traversed  to  the  next  Sessions  by  consent,  the 
defendant  paying  the  costs  of  the  day,  including  the 
counsel's  fees,  the  prosecutor  giving  to  the  defendant 
a  copy  of  his  replication  one  month  before  the  next  Ses- 

"'''*^-  "  W.G.Lumley. 

•'  F.  V.  Lee." 

It  was  further  proved  by  Mr.  Workman,  that  the  bill 
was  taxed  by  Mr.  Best,  the  deputy  clerk  of  the  peace 
for  the  county  of  Worcester,  and  that,  after  taxation,  it 
amounted  to  43/.  8s. 

To  prove  the  allegations  in  the  declaration  respecting 
the  finding  of  the  indictment,  Mr.  Best,  the  deputy  clerk 
of  the  peace,  was  called.  He  produced  the  indictment 
itself,  with  the  words  "  a  true  bill "  written  on  the  back ; 
but  no  record  had  been  made  up,  and  there  was  no 
caption  to  it. 

Maule^  and  Curwood^  for  the  defendant. — The  declara- 
tion states,  that  the  indictment  was  found  at  a  particular 
Sessions.  The  production  of  the  indictment  does  not  shew 
at  what  Sessions  it  was  found.  The  case  oiRex  v.  SmUh  (a) 
must  govern  the  present. 

(a)  8  B.  &  C.  d4I|  and  Carr.  dicCment,  which  wa9  for  a  conspi- 
Supp.  p.  189.    In  that  case  the  in-     racy,  alleged,  that,  <'  at  the  Court 
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Talfaurd^  Serjt.— This  case  is  distinguishable  from  the         1334^ 
case  of  Bex  r.  Smth.      Here,  the  finding  of  the  indict- 
ment is  only  stated  by  way  of  inducement^  and  there  is 
no  prout  patet  per  recordum. 

Patteson,  J. — ^In  the  case  of  Rex  v.  StnUh  the  Ian* 
guage  of  Lord  Tenterden  is  very  strong.  His  Lordship 
saysy  ''  In  order  to  prove  the  finding  of  an  indictment,  it 
has  always  been  the  practice  to  have  the  record  regularly 
drawn  up,  and  to  produce  an  examined  copy.  If  any  other 
evidence  were  allowed,  I  do  not  know  how  we  could  say 
that  a  conviction  or  acquittal  might  not  also  be  proved  by 
the  minutes  in  the  book  kept  by  the  clerk  of  the  peace. 
That  would  be  to  break  through  all  the  rules  of  evidence, 
which  is  always  a  dangerous  course."  I  think  that  the 
allegations  at  the  commencement  of  each  of  the  special 
counts,  respecting  the  finding  of  the  indictment,  are  not 
proved. 

It.  V.  Richards,  for  the  plaintiff,  proposed  tu  go  on  the 
account  stated. 

On  this  point,  Mr.  Workman  further  said — "  I  remem- 
ber the  indictment  being  called  on  at  the  Michaelmas 
Sessions,  Mr.  Godson  and  Mr.  Lee  were  counsel  for  the 
prosecution.  Mr.  Godson  wished  to  know  if  there  was 
any  objection  to  the  allowance  of  costs.  Mr.  Beale  was 
at  that  time  sitting  by  Mr.  Lumley,     Mr.  L.  said,  there 


of  Quarter  Sessions,  bolden  &c.,  proved  by  proof  of  a  record  re- 

an  indictment  against  H,  S.,  for  a  gularly  drawn  up ;  and  that  the 

certain  felony  therein  mentioned,  minute-book  kept  by  the  deputy 

was  duly  preferred  to  and  found  clerk  of  the  peace  could  not  be  re- 

by  a  certain  grand  jury  of  the  ceived  as  evidence  of  the  finding 

county  then  and  there  duly  as-  of  the  bill,  although  no  record 

sembled  in  that  behalf;"  it  was  had  in  fact  been  drawn  up. 
heldi  that  tins  allegadon  must  be 
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was  no  objection  to  tnro  sums  of  1/.  I^..  and  8^.^  and 
something  was  then  said  about  sending  the  bill  back  to  Mr* 
Best.  I  said  there  was  no  need,  as  Iwould  give  up  the 
sums  in  dispute.  Mr.  Beale  stated  that  he  would  give 
his  check  for  the  amount.  I  said  there  was  no  occasion 
to  do  it  then,  his  word  was  sufficient.  He  inquired  at 
what  inn  I  was  staying,  and  said  he  would  send  his  son 
to  pay  it.  On  the  19th  of  November  I  saw  the  defendant, 
and  a^ked  him  to  pay  it.  He  said,  if  I  applied  to  Mr. 
Beale,  who  received  his  rents,  he  would  either  arrange 
or  pay  it.  I  do  not  exactly  recollect,  whether  he  used 
the  word  '  pay,'  or  the  word  *  arrange.* " 

Maule,  for  the  defendant. — This  is  not  a  statement  of 
account  between  the  plaintiff  and  the  defendant,  and  the 
finding  of  a  particular  sum  to  be  due.  Suppose  the  plain- 
tiff and  defendant  had  met;  and  the  plaintiff  had  said — 
Inhere  are  taxed  costs  directed  to  be  paid  by  you  to  me,  by 
an  order  of  Court;  and  the  defendant  had  said — ^There 
are,  and  my  agent  will  pay  them;  that  would  not  be  an  ac- 
count stated,  because  it  would  not  be  an  acknowledgment 
of  debt,  for  which  an  action  would  lie. 

Curwood. — The  right  of  the  plaintiff  is  founded  on  the 
order  of  Sessions,  and  no  action  will  lie  on  an  order  of 
Sessions,  or  an  allocatur  of  the  Master.  As  to  this  being 
an  account  stated,  the  terms  of  the  count  are,  that  the 
defendant  was  indebted  to  the  plaintiff  ''  for  money 
found  to  be  due  from  the  said  defendant  to  the  said  plain- 
tiff on  an  account  then  and  there  stated"  between  them. 
There  is  no  evidence  of  any  certain  sum  demanded  on 
one  side,  and  admitted  on  the  other. 

Patteson,  J. — From  what  took  place  at  the  second 
Sessions^  the  defendant  must  have  known  what  it  was.  It 
is  asked,  what  is  the  objection  to  the  amount;  and  the 


In  the  ensuing  terai,  a  motion  was  made  in  the  Court 
of  King's  Bench^  pursuant  to  the  leave  given,  and  a  rule 
to  shew  cause  was  granted;  which,  after  argumenti  was 
discharged. 

(a)  See  the  note  to  the  case  of  p.  325,  and  the  authorities  there 
Pmffie  V.  Jenkins^  ante,  Vol.  4,      referred  to. 
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counsel  for  the  defendant  says,  11.  !«.,  and  8s.  The  pkin-  ^334 
tiff's  attorney  says,  he  will  waive  that ;  and  the  defen- 
dant's attorney  says,  he  will  give  a  check.  I  will  leave 
the  case  to  the  jury  upon  the  account  stated,  and  give 
leave  to  Mr.  Maule  to  move  to  enter  a  nonsuit,  if  the 
Court  should  think  there  was  no  evidence  to  go  to  the 
jury  on  the  account  stated. 

Verdict  for  the  plaintiff—Damages  412.  9s.  on 
the  last  count  (a);  with  leave  to  move. 

Talfourd^  Serjt.,  and  -H.  V.  Richards,  for  the  plaintiff. 

Maule,  and  Cunoood,  for  the  defendant. 

[Attomies — Workman,  and  Beale.'] 


Doe  on  the  Demise  of  Coyle,  Clerk,  v.  Cole.  March  lOM. 

Ejectment  to  recover  a  house  at  Blockley^  The  mMter  of 

It  appeared  that  the  lessor  of  the  plaintiff  was  the  do«red  achooi  is 

entitled  to  the 
school  honse, 
aniess  he  has  been  in  due  manner  amoved  from  his  ofRce  by  those  having  authority  to  do  so. 

The  neglecting  of  the  scholars  would  be  a  good  ground  of  amotion. 

The  vicar  of  tbe  parish  cannot  recover  the  school-house  by  ejectment,  although  it  may  have  been 
built  on  what  is  evidently  part  of  tbe  churchyard,  if  it  appear  that  the  house  was  built  on  the  site 
of  a  very  old  school-house,  the  site  of  wbich  might  have  been  granted  before  the  disabling  statutes; 
but  if  a  part  of  the  house  is  built  on  ground  taken  from  the  churchyard  recently,  the  vicar  may  re- 
move that  part. 

Where  a  vicar  brings  ejectment  claiming  in  right  of  his  vicarage,  a  letter  written  by  a  former  vicar 
is  admissible  in  evidence  for  the  defendant ;  and  a  witness  for  the  lessor  of  the  plaintiff  may  be  asked 
as  to  what  is  inscribed  on  a  tablet  fixed  up  in  the  church. 
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1834.  ^^^^  ^^  Blockley,  and  that  the  house  in  question  was  a 
school-house,  the  defendant  being  the  schoofanaster.  It 
was  contended,  on  the  part  of  the  lessor  of  the  plaintiff, 
that  this  school-house  was  built  on  a  part  of  the  church-> 
yard  at  Blockley,  and,  therefore,  belonged  to  him ;  and, 
from  a  plan  produced,  it  seemed  that  the  house  was  built 
in  the  churchyard,  but  quite  at  the  edge  of  it;  but  it  was 
proved,  that  this  house  had  been  built  on  the  site  of  a 
very  old  school-house,  which  had  been  taken  down  in  the 
year  1826,  and  the  builder  stated  that  the  present  house 
was  not  exactly  on  the  site  of  the  former  house,  as  a  por- 
tion of  it  was  built  on  ground  which  up  to  that  time  had 
been  part  of  the  churchyard*  It  appeared  that  the  lessor 
of  the  plaintiff  had  given  the  defendant  a  notice  to  quit  in 
seven  days. 

Curtcoodf  for  the  defendant,  proposed  to  ask  one  of  the 
witnesses  for  the  lessor  of  the  plaintiff,  whether  there  was 
not  in  Blockley  church  a  tablet,  on  which  was  inscribed 
something  respecting  the  school,  and  what  it  was. 

R.  F.  Richards,  for  the  defendant. — The  proper  mode 
of  proving  what  is  on  the  tablet  would  be  to  put  in  a  copy 
of  the  inscription. 

Carrington. — In  the  case  of  Rex  v.  Fwrsey  (a),  it  was 
held,  that  the  contents  of  a  placard  which  was  affixed  to 
the  walls  of  the  Cold  Bath  Fields'  prison  might  be  proved 
by  parol  evidence. 

Pattbson,  J. — I  think  that  the  witness  may  be  asked 
what  is  inscribed  on  the  tablet. 

The  witness  stated,  that  the  words  of  the  tablet  were^ 

(a)  Ante,  p.  81 ;  see  also  the  case  of  Brown  ▼.  Woodman^  ante,  p.  206- 
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'*  The  owner  or  owners  of  Upton  lands  shaU  appoint  the 
schoolmaster  for  ever^  he  paying  10/.  a-year  out  of  those 
lands;'*  but  the  witness  afterwards  stated,  that  he  was  not 
sure  that  the  words  were  not  **  shall  appoint  a  person  to 
teach,'*  &c.  He  also  stated,  that  Lord  Northwick  was 
the  owner  of  the  Upton  lands. 

The  defence  was,  that  the  defendant  was  the  master  of 
an  endowed  free-school,  to  which  this  house  appertained ; 
and  that  the  defendant  therefore  could  not  be  amoved  from 
his  office  of  schoolmaster  without  a  sufficient  cause;  and 
that,  as  no  regular  amotion  had  been  made,  he  could  not 
be  deprived  of  the  possession  of  the  house. 

To  shew  that  the  defendant  had  been  appointed  master 
of  the  school,  and  also  to  shew  that  it  was  an  endowed  free- 
school,  the  defendant's  counsel  proposed  to  put  in  a  letter 
written  to  the  defendant  by  the  Rev.  William  Boughton, 
the  predecessor  of  the  lessor  of  the  plaintiff,  as  vicar 
of  Blockley. 

Talfourdi  Serjt.,  for  the  lessor  of  the  plaintiff*. — I  sub- 
mit, that  what  a  former  vicar  has  said  is  not  evidence. 

PattesoM,  J. — Your  dient  claims  this  house  as  vicar, 
and  in  right  of  his  vicarage.  The  former  vicar  was,  as  you 
put  it,  owner  of  the  freehold;  what  he  said  or  wrote  is 
therefore  evidence.  The  defendant  is  confessedly  school- 
master, and  has  not  been  amoved  from  his  office.  It 
is  difficult  to  say  how  you  can  maintain  your  ejectment 
for  the  site  of  the  old  school-house;  but  as  to  the  little 
bit  of  ground,  taken  in  the  year  1826,  there  seems  to  be 
no  dispute. 

The  letter,  which  was  dated  December  S7th,  18S8,  was 
read,  it  contained  the  following  passage : — ''  I  have  to  in- 
form you,  that  the  trustees  have  preferred  the  application 
on  behalf  of  yourself  and  wife,  and  appointed  you  both  to 
the  superintendence  of  the  charity  and  Sunday  schools  at 
this  place." 


CASES  ON  THE 

A  letter  from  the  lessor  of  the  plaintiff  to  Mr.  Frankum, 
the  attorney  for  the  defendant,  dated  March  4th,  1833, 
was  read.  It  contained  the  following  passage: — '^  I  wish 
to  state  to  you,  that  there  is  a  free-school  in  this  parish, 
with  fixed  payments  to  a  schoolmaster  and  mistress  from 
different  bequests.  Some  time  before  I  became  vicar  of 
Blockley,  which  was  in  August,  1831,  Sunday  schools, 
supported  by  voluntary  subscriptions  of  the  inhabitants^ 
were  placed  under  the  superintendence  of  the  master  of 
the  free-school/' 

Talfourd,  Serjt.,  in  his  reply,  contended  that  the  site  of 
the  old  school-house  was  parcel  of  the  churchyard* 

Patteson,  J.,  (in  summing  up). — The  question  is,  whe^ 
ther  the  old  school-house  was  parcel  of  the  churchyard. 
If  it  were,  it  appears  by  the  plan  to  be  quite  at  one  cor* 
ner.  If  it  was  not  parcel  of  the  churchyard,  the  defen- 
dant is  entitled  to  hold  it,  as  he  has  not  been  amoved 
from  his  office  of  schoolmaster.  The  neglecting  of  the 
scholars  would  be  a  good  ground  of  amotion  by  those 
who  had  power  to  amove  him,  but  that  has  not  been 
done.  With  respect  to  th^t  part  of  the  churchyard  taken 
in  the  year  1826,  the  lessor  of  the  plaintiff  is  entitled  to 
recover  it,  as  that  could  not  be  conveyed;  but,  with 
respect  to  the  residue,  the  lessor  of  the  plaintiff  cannot 
succeed,  unless  it  be  parcel  of  the  churchyard.  We  have 
no  evidence  as  to  the  period  at  which  this  school  was 
founded.  The  former  house  is  stated  to  have  been  very 
old;  and  if  the  old  site  was  parcel  of  the  churchyard,  but 
had  been  conveyed  away  before  the  passing  of  certain  old 
acts  of  Parliament  (a,)  it  would  properly  belong  to  the 
schoolmaster,  and  not  to  tlie  vicar. 


(a)   The  stats.  1  Eliz.  c.  19 ;  1  C.  &  M.  €36,  it  was  held,  that 

13  Eliz.  c.  10;  14  Eliz.  c.  11  &  14  j  a  trust  to  apply  ceruin   funds 

18  Eliz.  c.  11;  43  Eliz.  c.  4.    In  "towards    the   repairs    of  the 

the  case  of  Wilkimon  v.  Mdnv  church  of  Willoughby,  the  pay 
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.    Talfourdf  Serjt.  —We  cannot  sustain  our  ejectment  for 
the  site  of  the  old  school-house. 

Verdict  for  the  plaintiff. 

Patteson,  J. — I  have  made  this  note — **  Verdict  for  the 
plaintiff.  Execution  to  be  limited  to  that  part  erected  in 
18y^,  or  since,  and  not  on  the  old  site." 

Talfourd^  Serjt.,  and  R.  V.  Richards,  for  the  lessor  of 
the  plaintiff. 

Curwood,  and  Carrington,  for  the  defendant. 
[Attomies — Doyiey,  and  Frankum.'] 
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ment  of  the  fifteenths,  and  the 
relief  of  the  poor  of  Willough- 
by;  baying  of  armour  and  set- 
ting forth  soldiers,  and  repair- 
ing Sawbridge  bridge,  within  the 
parish  of  Willoughby/'  is  of  a 
public  nature;  and,  therefore,  an 
act  done  by  a  nu^ority  of  the  trus- 
tees astembkd  for  that  purpose  is 
Vafid.  That  case  also  decides,  that 
building  a  school-house  and  edu- 


cating poor  children  is  within  the 
meaning  of  the  trust  for  the  re- 
lief of  the  poor;  and  it  was  also 
there  decided,  that  the  appoint- 
ment of  a  schoolmaster  elected 
by  a  fiK^ority  of  the  trustees,  at  a 
meeting  tmembledfor  the  purpose  of 
the  election,  need  not  be  in  writing; 
and  that  he  cannot  be  dismissed, 
except  by  a  majority  of  the  trus- 
tees  at  a  similar  meeting. 


1834. 


(Crown  Side.) 

BEFORE  MR.  JUSTICE  PARK. 


Rex  r.  Brewer. 

Forgery.— Thefirst  count  of  the  indictment  charged, 
that  the  prisoner  did  ''  falsely  make,  forgej  and  counter- 


March  eth. 


In  an  indict- 
ment for  for- 
gery, a  count, 
which,  since  the 
BUt.  1  WilL  4, 
c.  66,  charges  that  the  prisoner  <*dld  fakely  make,  forge,  and  counterfeit,  and  did  cause  and  pro- 
cure to  be  foisely  made,  forged,  and  counterfeited,  and  did  willingly  act  and  assbt  in  the  false 
making,  forging,  and  counterfeiting"  a  bill  of  exchange,  is  good;  as  are  counts  charging  that  he  did 
"utter  and  publish  as  true,"  and  did  "  offer,  dispose  of,  and  put  away"  the  bill. 

A  prisoner  was  in  custody  on  a  charge  of  forgery,  but  was  not  allowed  even  to  see  his  wife :  he 
wrote  to  a  friend,  "  to  ask  Mr.  G.,  or  some  other  solicitor,  whether  the  punishment  was  the  same, 
whether  the  names  forged  were  those  of  real  or  of  fictitious  persona,"  Mr.  G.  was  not  his  attor- 
ney: — Held,  that  thla  was  not  a  privileged  communication. 
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1834.  ^^^^'  ^^^  ^^^  cause  and  procure  to  be  falsely  made,  forged, 
and  counterfeited,  and  did  willingly  act  and  assist  in  the 
false  making,  forging,  and  counterfeiting  a-  certain  bill  of 
exchange,"  Csetting  it  out),  with  intent  to  defraud  the 
Stourbridge  Canal  Company.  The  second  count  charged, 
that  the  prisoner  did  *'  utter  and  publish  as  true'*  a  cer- 
tain forged  bill  of  exchange,  knowing  it  to  be  forged.  And 
the  third  count  was  that  he  did  '^  offer,  dispose  of,  and  put 
away*'  a  certain  forged  bill  of  exchange,  &c  There  were 
many  counts  varying  the  intent  to  defraud,  and  also  counts 
describing  the  bill  under  the  stat.  S  &  3  Will  4,  c.  1S3, 
s.  3  (a),  instead  of  setting  it  out. 

F.  V.  Lee^  for  the  prisoner. — This  indictment  is  in  the 
form  in  which  indictments  were  before  the  passing  of  the 
Stat  1  Will.  4,  c.  66.  Since  that  statute,  indictments  for 
forging  bills  of  exchange  ought  not  to  contain  the  words 
**  counterfeit,  and  act  and  assist  in  the  false  making,"  &c., 
as  those  words  are  not  in  the  stat.  1  Will.  4,  c.  66,  though 
they  were  in  former  forgery  acts.  The  same  objection  ap- 
plies to  the  second  and  third  counts,  as  the  stat.  1  WilL  4^ 
c.  66,  does  not  contain  either  of  the  phrases, ''  publish  as 
true,"  or  "  put  away." 

Park,  J. — I  am  of  opinion  that  this  indictment  is  good. 
— The  first  count  charges  the  prisoner  with  forging,  the 
second  with  uttering,  and  the  third  with  offering  and  dis- 
posing, which  is  correct ;  and  that  is  not  rendered  bad  by 
a  great  deal  more  being  stated,  which  is  not  applicable  to 
the  enactments  now  in  force. 


(a)  By  which,  'in  order  to  pre-  shall  not  be  necessary  to  set  forth 

vent  justice  from  bdng  defeated  any  copy  or  fac-simile  thereof, 

by  clerical  or  verbal  inaccnrades,'  but  it  shall  be  sufficient  to  describe 

it  is  enacted,  *'That  in  all  in-  the  same  in  such  manner  as  would 

formations    or   indictments    for  sustain  an  indictment  for  stealing 

forging  or  in  any  manner  utter-  the  same;  any  law  or  custom  to 

ing  any  instrument  or  writing,  it  the  contrary  notwithstanding." 
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It  appeared  that  the  prisoner  was  in  custody  at  Stour-  1334. 
bridge,  and  that,  while  he  was  so,  he  wrote  a  letter  to  Mr. 
Payne,  a  clerk  of  Messrs.  Foster.  This  letter  did  not 
contain  any  thing  of  importance ;  but  the  prisoner  after- 
wards wrote  on  it  in  pencil,  as  follows: — '*  Would  you  be 
kind  enough  to  ask  Mr.  Grazebrook,  or  any  other  soUcitor, 
whether  the  punishment  of  forging  a  bill  is  the  same  where 
the  names  of  the  parties  are  entirely  fictitious,  as  where 
the  names  are  those  of  real  persons.  The  gentlemen 
have  been  kind  enough  to  allow  me  to  see  my  children, 
but  not  my  wife  till  after  Monday.** 

Whaieley,  for  the  prosecution,  proposed  to  give  this 
writing  in  evidence. 

Carrington,  for  the  prisoner. — ^I  submit  that  this  is  a 
privileged  communication.  What  a  prisoner  says  to  his 
attorney  by  words  is  privileged,  and  this  is  the  privilege 
not  of  the  attorney  but  the  client;  and  the  privilege  has 
also  been  held  to  extend  to  an  interpreter,  who  interprets 
between  a  client  and  his  attorney  (a).  I  submit  that  the 
same  principle  appHes  in  the  present  case.  Here  the  pri* 
aoner  is  in  custody,  and  he  is  not  allowed  to  see  his  wife. 
His  mode  of  communicating  with  his  attorney  can  there- 
fore only  be  by  writing,  either  directly  to  the  attorney 
himself,  or  to  some  other  person,  desiring  him  to  go  to 
the  attorney. 

Park,  J. — In  the  case  you  put  of  an  interpreter,  I  should 
be  inclined  to  decide  with  yous  but  this  ia  certainly  not  a 
privileged  communication,  as  the  relation  of  attorney  and 
client  did  not  exist  between  Mr.  Grazebrook  and  the  pri- 
soner; and  it  does  not  appear  that  Mr.  Grazebrook  ever 
acted  as  his  attorney  afterwards  (6).  It  is  merely  the  pri- 
soner asking  a  friend  to  make  an  inquiry  as  to  what  the 

(a)  In  the  case  of  Du  Barre  v.  lard  v.  Harrii,  ante,  Vol.  5,  p. 
Lwette,  Peake'8  N.  P.  C.  78.  592. 

(6)  Seethecaseof  Doed.  5^/- 
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law  is  on  a  particular  point ;  and  he  does  not  even  limit  the 
inquiry  to  Mr.  Grrazebrook^  for  he  says,  inquire  of  him, 
or  of  any  other  solicitor. 

The  paper  was  read. 

Verdict — Guilty. 

W/iateley,  Godson^  and  R.  Scott^  for  the  prosecution. 
Carringlon,  and  F.  V.  Lee^  for  the  prisoner. 
[Attomies — Roberts  ^  Son^  and  Gilham.'] 


March  lUh. 

On  an  indict- 
ment for  per- 
jury, committed 
in  the  hearing 
of  a  pariih  ap- 
peal at  the 
Quarter  Sea- 
aions,  the  pro- 
duction of  the 
Sessioni'-boolL 
is  not  lufficient 
proof  tliat  the 
appeal  came  on 
to  be  heard;  and 
a  reginlar  record 
mutt  be  made 
upon  parch- 
ment, the  same 
as  on  a  return 
to  a  certiorari, 
and  that  record 
or  an  examined 
copy  must  be 
produced. 


Rex  v.  Ward. 

Perjury.— The  indictment  stated,  that,"  at  the  Gene- 
ral  Quarter  Sessions  of  the  Peace,  held  for  the  county  of 
Worcester,  at  the  Guildhall  of  Worcester,  before  SirC. 
S.  Smith,  Bart,  &c.,  a  certain  appeal,  in  which  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  Naun- 
ton  Beauchamp,  in  the  said  county,  were  appellants^  and 
the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Holy  Cross,  Pershore,  in  the  said  county,  were  respon* 
dents,  in  due  form  of  law  came  on  to  be  heard/*  The 
indictment  then  went  on  to  state,  that,  on  the  hearing  of 
the  appeal,  the  defendant  swore  that  a  person  named  John 
Need  had  been  hired  by  him  as  a  servant  for  fifty-one 
weeks  and  five  days.  This  was  charged  to  be  false. 

To  prove  the  allegation  that  the  appeal  was  heard,  Mr. 
Best,  the  deputy  clerk  ofthe  peace,  was  called,  to  produce 
the  Sessions-book. 


Justice,  for  the  defendant, — ^This  is  not  the  proper  way 
of  proving  the  appeal  to  have  been  heard.  A  regular  re- 
cord on  parchment  ought  to  be  made  up.  That  was  held 
in  the  case  of  Rex  v.  Smith  (a). 


(a)  Cited,  ante,  p.  356. 
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F.  V.  LeCf  for  the  prosecution. — ^The  case  cited  was 
the  case  of  an  indictment,  and  not  of  an  appeal. 

Mr.  Best  stated  that  it  was  not  the  piractice  to  draw  up 
a  record  on  parchment^  unless  it  was  bespoke. 

Park,  J. — Mr.  Best,  would  you  not,  if  applied  to,  have 
drawn  up  a  record  of  this  appeal  on  parchment,  in  the  same 
way  that  you  would  if  you  were  making  a  return  to  a 
certiorari. 

Mr.  Best. — Yes,  my  Lord. 

Mr.  Bellamy,  the  clerk  of  assise,  stated,  that,  at  the 
assizes,  the  judgment  roll  is  not  the  record ;  but  that,  from 
it,  and  from  the  indictment,  a  record  can  be  made  up. 

Park,  J. — I  am  of  opinion  that  this  is  a  fatal  objection. 
There  is  certainly  a  great  difference  between  the  case  of 
an  indictment  and  that  of  an  appeal ;  yet  still  an  appeal  is 
a  matter  before  a  Court  of  record,  and  we  ought  to  con- 
sider the  importance  of  having  the  proper  evidence  of 
it,  for,  if  it  was  not  heard  before  a  Court  of  competent 
jurisdiction,  perjury  cannot  be  committed  on  the  hearing 
of  it.     The  defendant  must  be  acquitted. 

Verdict — ^Not  guilty. 

F.  V.  Lee,  for  the  prosecution. 
Justice,  and  fV.  J,  Alexander ,  for  the  prisoner. 
[Attomies — Woodward,  and  Cameron.'} 
See  the  case  of  Porter  v.  Cooper,  ante,  p.  364. 
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STAFFORD  ASSIZES. 

(Croum  tide.) 

BEFORE    MR   JUSTICE   PATTESON. 


March  15M.  ReX  f?.  BuTLER. 

An  attempt  to  ASSAULT. — The  first  count  was  a  count  for  an  assault 
demMnour*cre-  ^^^  intent  to  Commit  a  rape  on  Sarah  Vernon.  The  se- 
uttoc^if  a  mit^**  ^^"^  ^°""*  charged,  that  the.said  Joseph  Butler  "  did  at- 
demeanour.  tempt  to  ossault  the  Said  Sarah  Vernon,  by  soliciting,  and 
indictmeo't  persuading,  and  inducuig  her,  the  said  Sarah  Vernon,  to 
SfiISdfn*'*i«li  '^®  ^^^"  "P^"  *  certain  bed,  in  the  dwelling-house  of  him 
atten^t  to  as-  the  said  J.  B.,  there  situate,  and  getting  upon  the  body  of 
**  by  soUdting  her  the  said  IS.  V.,  and  then  and  there  placing  his  naked 
her*' to^piatt  private  parts  close  to  the  naked  private  parts  of  the  said 
d^nt  Itdtude'  '^^  ^'  '*  against  the  peace,  &c.  The  third  count  was  for  a 
he  doing  the      common  assault. 

like:— Hf^, 
that  such  a 

count  was  bad.  p  y  j^^^^  f^^.  ^y^^  prisoner.— I  submit  that  the  second 
count  is  bad ;  first,  because  an  attempt  to  commit  a  sta- 
tutory misdemeanour  is  not  a  misdemeanour. 

Patteson,  J. — An  attempt  to  commit  a  misdemeanour 
created  by  statute  is  a  misdemeanour  itself  (a).  I  recollect 
a  case  where  a  man  had  gone  to  an  engraver  to  get  him  to 
engrave  a  plate,  to  forge  foreign  bills  of  exchange.  At 
that  time  it  was  only  a  misdemeanour  (6)  to  engrave  such 

(o)  See  the  case  of  Rt*  v.  Har-  offence  of  engraving  such  plates 
rtf,  ante,  p.  129.  felony,  punishable  with  imprison- 
ed) Under  the  stat.  43  Geo.  3,  ment,  or  transportation  for  any 
c.  139,  8.  2.  That  provision  is  term  not  exceeding  fourteen 
however  repealed  by  the  sut.  years,  nor  less  than  se?en  years. 
1  Will  Ay  c.  66,  which  makes  the 
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plates.  I  drew  the  indictment  against  him  for  soliciting 
the  engraver  to  engrave  the  plate ;  and  the  prisoner  was 
tried  and  convicted  on  it. 

F.  V.  Lee. — ^This  count  does  not  allege  that  the  prose- 
cutrix was  between  the  ages  of  ten  and  twelve. 

Patteson,  J. — I  think  that  the  count  is  not  good;  but 
the  case  must  proceed  on  the  last  count. 

Verdict — Guilty  of  a  common  assault. 

Greaves i  for  the  prosecution. 
F.  F".  Lee^  for  the  prisoner. 

[Attomies— /o»€t,  and  Pauman,'\ 


Rex  v.  Garratt  and  Others.  Marchxsth. 

Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  a9,  s.  30(0),  Dettroyingrab- 

for  destroying  conies  in  the  night-time,  in  a  ground  law-  ^^e  to^^ITrfck-* 
fully  used  for  the  breeding  of  conies.  y*"*  ^"  ^***<^*' 

'  "  '  they  were  kept. 

It  appeared  that  the  prosecutor  kept  rabbits,  which  ran  is  not  a  misde- 
about  loose  in  his  rick-yard,  and  that  these  rabbits  were  ^^  ,tat.  7  &  s 
destroyed  by  poison  in  the  night-time.  ^f®-  *»  ^  ^®'  ■• 


Godson^  for  the  prisoners. — I  submit  that  this  is  not  a 
case  within  the  act  of  Parliament.     The  enactment  on 


(a)  By  wldch  it  is  enacted,  of  hares  or  conies,  whether  the 
'^  That  if  any  person  shall  unlaw-  same  be  inclosed  or  not,  every  such 
fuUy  and  wilfully  in  the  night-  offender  shall  be  guilty  of  a  mis- 
time take  or  kill  any  hare  or  coney  demeanour,  and,  being  convicted 
in  any  warren  or  ground  lawfully  thereof,  shall  be  punished  accord- 
used  for  the  breeding  or  keeping  ingly." 

cc2 
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which  this  indictment  is  framed  only  applies  to  warrens, 
and  to  places  similar  to  warrens,  but  which  could  not  le- 
gally be  called  warrens  (a). 

Patteson,  J. — This  place  was  not  used  exclusively  for 
rabbits;  and  it  appears  that  the  prosecutor  merely  kept 
some  rabbits  in  his  rick-yard.  If  the  yard  had  been  kept 
exclusively  for  rabbits,  I  should  have  doubted  it ;  but  I 
think  that  this  case  is  clearly  not  within  the  act  of  Parlia- 
ment. The  act  applies  to  places  commonly  called  rabbit 
warrens,  and  not  to  places  where  a  few  rabbits  may  be 
kept.    The  prisoners  must  be  acquitted. 

Verdict — Not  guilty. 

F.  V.  Lee,  for  the  prosecution. 
Godson^  for  the  prisoners. 

[Attornies— Fetfmn,  jun.,  and  Hayet  4r  HinehcUffeJ] 

(a)  As  to  law  respecting  war-      case  of  the  Duke  of  Devonshire  r. 
rens,  see  Com.  Dig.  tit.  *'  Chase;"      Lodge,  9  D.  &  R.  876. 
Manwood's  Forest  Laws,  and  the 


March  \7ih. 

In  an  indict- 
ment for  mur- 
der, where  the 
death  is  alleged 
to  have  been 
caiued  by  a 
wound,  it  is  not 
necessary  to  de- 
scribe either  the 
length,  biesdth, 
or  depth  of  such 
wound. 


Rbx  V.  Tom LiNsoN. 

JjlURDER. — The  prisoner  was  charged  with  the  mur- 
der of  Mary  Evans.  The  first  count  of  the  indictment 
stated  that  the  prisoner  caused  the  death  of  the  deceased 
by  beating  and  kicking  her  with  his  hands  and  feet ;  and 
that  with  a  stone,  ''  in  and  upon  the  right  side  of  the 
head  *'  of  the  deceased,  the  prisoner  inflicted  ''  one  mortal 
wound  and  bruise  of  the  length  of  three  inches,  and  of  the 
breadth  of  three  inches,"  and  not  stating  the  depth.  The 
second  count  alleged  the  death  to  have  been  caused  by 
beating  and  kicking ;  and  the  third  count  by  drowning. 
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It  appeared  from  the  evidence  that  the  death  of  the  de-        1934^ 
ceased  was  caused  by  a  wound  on  the  head  inflicted  with  a 
large  stone. 

Godson^  for  the  prisoner. — The  only  cause  of  death 
proved  is  the  wound ;  and  there  was  but  one  wound.  I 
therefore  submit  that  this  indictment  is  bad,  as  it  does  not 
state  the  depth  of  the  wound.  Sir  William  Russell  says  (a), 
that  *'  it  has  been  considered  as  necessary  to  state  in  what 
part  of  the  body  the  wound  was  given,  and  also  to  state 
the  length  and  depth  of  it;*'  and  for  this  he  cites  the  au- 
thority of  Lord  Hale  (6).  I  am  aware,  that,  in  the  case  of 
Jtex  V.  Mosley  (c),  it  was  held  that  where  there  were  se- 
veral wounds,  it  was  not  necessary  to  state  the  length, 
breadth,  and  depth;  but  the  distinction  I  draw  between 
that  case  and  the  present  is,  that  there  were  several 
wounds,  and  here  only  one ;  and  if  such  able  pleaders  as 
Mr.  Justice  Holroyd  and  Mr.  Justice  Littledale  thought 
an  indictment  bad  where  there  had  been  several  wounds 
which  were  not  described,  your  Lordship  would  hardly 
consider  an  indictment  good  which  omitted  to  describe  the 
wound  where  there  was  one  only. 

Patteson,  J. — If  the  depth  of  the  wound  was  stated, 
it  need  not  be  stated  accurately.  I  do  not  see  any  reason 
why  it  should  be  described.  According  to  the  report  of 
the  case  of  Rex  v.  Mosley^  the  Judges  say  that  many  of 
the  old  precedents  omit  the  length  and  breadth  altogether. 

(<i)  1  Grim.  &  Misd.  467.  and  it  was  held,  by  Abbott^  C.  J., 
(6)  2  H.  P.  C.  186.  Lord  HaU  Best,  C.  J.,  Alexander,  C.  B.,  Gra- 
there  says :  —  •*  Re^larly,  the  ham,  B.,  BayUif,  J . ,  Park^  J.,  Bur- 
length  and  depth  of  the  wound  is  roughy  J.,  Garrow,  B.,  Hullock,  B., 
to  be  shewed;  but  this  is  not  ne-  and  Gaselee,  J.,  to  be  unnecessary 
cessary  in  all  cases,  as,  namely,  to  describe  the  length,  breadth,  or 
where  a  limb  is  cut  off."  depth  of  the  wounds ;  Holroyd,  J., 
(c)  R.  &  M.  C.  C.  97.  In  that  and  Litiledak,  J.,  l»eing  of  a  con- 
case  there  were  several  wounds,  trary  o)<iiiion. 
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1834.  Godson, — There  are  many  things  which  must  be  stated 

in  an  indictment  for  murder  that  need  not  be  proved  ac- 
curately^  such  as  the  position  of  the  wound. 

Patteson^  J. — I  do  not  know  how  that  may  be  here- 
after. It  frequently  happens^  in  the  reports  of  the  crown 
casesy  that  the  decision  only  is  known,  but  the  grounds 
of  the  decision  are  not  known.  However,  as  my  Brother 
Park  was  present  at  the  decision  of  the  case  of  Rex  v. 
Moslejff  I  will  confer  with  him. 

His  Lordship,  having  conferred  with  Mr.  Justice  Park, 
said: — **  My  Brother  Par*  recollects  the  case  perfectly 
well,  and  informs  me  that  it  was  very  much  discussed; 
and  that  the  ground  of  the  decision  was,  that,  as  com- 
mon sense  did  not  require  the  length,  breadth,  and  depth 
of  the  wounds  to  be  stated,  it  was  not  necessary  that  they 
should  be  stated ;  that  case  is,  therefore,  a  direct  autho- 
rity against  the  objection,  and  in  consequence  the  objec- 
tion cannot  prevail. 

Verdict — Guilty. 

Corbet,  and  Whateley,  for  the  prosecution. 
Godson,  for  the  prisoner. 

[Attornics — Brookes  4'  SmaUwoody  and  Smith.'] 


Rex  v.  Shaw. 

A.  WM  in  cut-  -I^URDER. — The  prisoner,  who  was  a  lad,  aged  six- 
^y  on  •  teen,  was  charged  with  the  murder  of  a  younger  boy, 

der.    B.,  a  fei-  named  John  Holdcroft,  by  strangling  him. 

low  prisoner, 
said  to  him, 

"  I  wish  you  would  tell  me  how  you  murdered  the  boy— pny  split."  A.  replied, "  Wni  you  be 
upon  your  oath  not  to  mention  what  I  tell  you?"  B.  went  upon  his  oath  that  he  would  not  telK 
A.  then  made  a  statement: — Held,  that  this  was  not  such  an  inducement  to  confess  as  would  ren- 
der the  statement  Inadmissible. 

If  two  persons  fight,  and  one  overpower  the  other,  and  knock  him  down,  and  put  a  rope  round 
his  neck,  and  strangle  him,  this  will  be  murder. 
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After  the  prisoner  had  been  committed,  another  prisoner 
said  to  him,  "  I  wish  you  would  tell  me  how  you  murdered 
the  boy — pray  split." 

Justice 9  for  the  prisoner,  submitted,  that  this  was  an 
inducement  to  confess,  and  cited  the  case  of  Rex  v. 
TTunnasia). 

Patteson,  J. — I  thought  in  that  case  that  an  induce- 
ment was  held  out  to  the  prisoner,  that  it  would  be  better 
for  him  to  confess;  but  that  is  not  so  here. 

The  witness  said,  '*  The  prisoner  said  to  me, '  Will  you 
be  upon  your  oath  not  to  mention  what  I  tell  you.*  I 
went  upon  my  oath,  that  I  hoped  if  I  told  that  I  might 
never  stir  out  of  that  place  again.  The  prisoner  then 
said, '  We  quarrelled  about  some  money  I  had  won  from 
him ;  he  wanted  it  back,  and  I  would  not  give  it  to  him ; 
he  struck  me,  and  I  knocked  him  down ;  he  got  up  and  I 
knocked  him  down  again,  and  kicked  him ;  and  then  I  put 
a  rope  round  his  neck,  and  dragged  him  into  the  ditch.' " 

Patteson,  J.,  (in  summing  up). — These  oaths  are  very 
wrong  and  wicked,  but  still  they  are  not  binding;  and  every 
person^  except  counsel  and  attomies,  is  compellable  to 
reveal  what  they  may  have  heard;  and  counsel  and  at- 
tornies  are  only  excepted,  because  it  is  absolutely  neces- 
sary, for  the  sake  of  their  clients,  that  communications  to 
them  should  be  protected.  However,  if  you  even  believe 
the  prisoner's  statement  made  to  this  witness,  that  will  not 
prevent  the  crime  from  being  murder,  and  reduce  it  to 
manslaughter.  If  two  persons  fight,  and  one  of  them 
overpowers  the  other,  and  knocks  him  down,  and  then 
puts  a  rope  round  his  neck,  and  strangles  him,  that  is 

(fl)  Ante,  p.  363. 
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murder.     The  act  is  so  wilful  and  deliberate  that  nothing 
can  justify  it. 

Verdict — Guilty. 

C.  Phillips^  and  Greaves,  for  the  prosecution. 

Justice,  for  the  prisoner. 

[Attomiea— Hafci,  and  C.  FUnL^ 


BEFORE  MR.  JUSTICE  PARK. 


Mellor  V.  Baddeley  and  Another. 

A  penon  con-  (^  ASE. — The  first  count  of  the  declaration  stated^  that  the 
pau  under  the*  plaintiff '' IS  a  good,  true,  and  faithful  subject,  &c.,  and 
2  win  V*c  32^  ^**^  never  been  guilty  of  poaching,  or  unlawfully  conunit- 
underwent  the    ting  any  trespass  in  search  of  game,  &c. ;  yet,  that  the  de- 

lentence  of  im-    ^      ,  .   .         ^  i        <-.  i       «•    a       -i     ^an^ 

prifonment  un-  tendants,  contrivmg  &c.,  on  the  8th  of  Api'd,  looo,  ap- 
rioVfcnVdid'^'  peared  before  one  John  Sneyd,  clerk,  one  of  the  justices, 
not  appeal  g^Q^^  ^nd  maliciously,  and  without  any  reasonable  or  pro- 
Held,  that  that  bable  cause,  caused  a  certain  false  and  malicious  inforroa- 
an°answer  to  an  ^'ou  to  be  exhibited  against  the  plaintiff,  for  that  he  (the 
Ihelnfofmrfor  P^nti^)  ^id,  on  the  7th  of  February,  1833,  unlawfully 
a  maiicioas        commit  a  trespass,  by  entering  and  being,  in  the  day-time, 

prosecution.  .  x»i      j    •     ^u 

upon  a  certam  common  or  piece  of  land,  ui  the  possession 
and  occupation  of  Daniel  Bird  Baddeley,  there,  in  search 
of  game ;  and,  upon  such  information,  maliciously,  and 
without  any  reasonable  or  probable  cause,  caused  the  said 
John  Sneyd  to  grant  his  summons  for  the  summoning  of 
the  plaintiff  before  him,  the  said  John  Sneyd,  on  the  17th 
of  April  then  next,  to  answer  to  the  said  information.  That 
the  defendants  caused  the  plaintiff  to  be  served  with  said 
summons;  that  the  defendants,  on  the  17th  of  April, 
1833,  maliciously,  and  without  any  reasonable  or  probable 
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cause,  caused  the  said  John  Sneyd  wrongfiiUy  and  ille-  ]q^^ 
gaily  to  convict  plaintiff  of  supposed  offence  in  informa- 
tion specified,  and  to  adjudge  that  he  should  forfeit  iil., 
together  with  IL  lOs.  for  costs,  and,  in  default  of 
payment,  be  imprisoned  for  two  calendar  months;  and 
that  the  defendants  maliciously,  and  without  probable 
cause,  caused  the  said  John  Sneyd  to  grant  his  certain 
warrant  of  commitment,  whereby  the  constable  of  Stoke- 
upon-Trent  was  commanded  to  convey  the  plaintiff  to  gaol, 
and  the  keeper  of  the  common  gaol  was  commanded  to 
receive  and  keep  the  plaintiff  in  the  said  gaol  for  two 
calendar  months,  unless  the  penalty  and  costs  should  be 
sooner  paid;  and  that  the  defendants  maliciously,  &c., 
caused  said  plaintiff,  under  and  by  virtue  of  said  commit- 
ment, to  be  arrested,  and  to  be  conveyed  to  gaol,  and 
wrongfully  and  maliciously  caused  him  to  be  imprisoned, 
without  probable  cause,  for  two  calendar  months ;  at  the 
expiration  of  which  said  time  the  plaintiff  was  duly  dis- 
charged and  fully  released  from  the  said  gaol. 

The  second  count  stated,  that  the  defendants,  contriv- 
ing as  aforesaid,  on  the  17th  of  April,  183S,  charged 
plaintiff  with  having  committed  an  offence  punishable  by 
law,  to  wit,  with  having  committed  a  trespass,  (as  in  the 
information  set  out  in  first  count) ;  and  that  defendants, 
upon  the  last-mentioned  charge,  maliciously,  and  without 
probable  cause,  procured  John  Sneyd  to  grant  a  warrant 
of  commitment,  whereby  &c.,  (as  in  the  first  count),  and ' 
that  the  defendants,  under  and  by  virtue  of  such  commit- 
ment, caused  plaintiff  to  be  arrested  and  imprisoned,  (as 
in  first  count). 

Third  ooimt. — That  the  defendants^  on  the  17th  of 
April,  maliciously,  and  without  probable  cause,  procured 
the  plaintiff  to  be  arrested,  under  and  by  virtue  of  another 
warrant  oFcommitment,  whereby  the  keeper  of  the  gaol  was 
commanded  to  receive  and  keep  the  plaintiff  in  his  cus- 
tody for  two  calendar  months,  unless  certain  sums  of 
money,  to  wit,  21.  and  1/.  lOj.,  should  be  sooner  paid; 
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1834.  ^^^  ^^^  ^^^  defendants  maliciously^  and  without  probable 
cause^  procured  the  plaintiff  to  be  imprisoned,  under  and 
by  virtue  of  the  said  warrant,  for  two  calendar  months. 

Fourth  count — That  the  defendants,  contriving  to  cause 
plaintiff  to  be  unlawfully  imprisoned  &c.,  on  the  17th  of 
April,  1883,  wrongfully,  and  without  any  probable  cause, 
charged  the  plaintiff  with  having  committed  a  certain  other 
offence,  punishable  by  law,  to  wit,  a  trespass,  (as  in  first 
count),  and  upon  such  last  said  charge,  wrongfully,  and 
without  probable  cause,  under  and  by  virtue  of  a  certain 
warrant  or  commitment,  caused  the  plaintiff  to  be  arrested 
and  imprisoned  for  two  calendar  months. 

Greaves,  for  the  plaintiff,  stated  in  his  opening  that 
the  defendants,  on  the  26th  of  March,  had  laid  an  informa- 
tion before  Ralph  Bourne,  Esq.,  a  magistrate,  against 
the  plaintiff  for  trespassing  on  the  25th  of  February,  1838, 
in  pursuit  of  game,  upon  Wetley  Moor,  which  was  alleged 
to  be  in  the  possession  of  Daniel  Bird  Baddeley ;  to  which 
information  the  plaintiff  appeared,  and  objected  that  it 
could  not  be  supported,  as  Wetley  Moor  was  a  common 
and  uninclosed  land ;  and  that  the  possession^  if  any,  was  in 
the  lords  of  the  manor,  Sir  George  Chetwynde  and  Miss 
Sparrow,  who  alone,  under  the  30th  section  of  the  Game 
Act,  1  &  2  Will.  4,  c.  32,  could  support  an  information : 
whereupon  Mr.  Bourne  dismissed  the  case,  and  ordered 
the  defendants  to  pay  the  costs.  On  the  8th  of  April,  an- 
other information  was  laid  before  Mr.  Sneyd,  for  a  tres- 
pass on  Wetley  Moor,  on  the  7th  of  February,  and  in  it 
the  possession  was  also  laid  in  Daniel  Bird  Baddeley.  This 
information  was  heard  on  the  17th  of  April,  and  the  same 
objection  again  taken ;  but  Mr.  Sneyd  overruled  it,  and  or- 
dered the  plaintiff  to  pay  2/.,  and  1/.  lOs.  costs,  or  to  be 
committed  for  two  calendar  months;  and  that  the  plaintiff, 
not  having  paid  the  money,  was  committed^  and  imprisoned 
for  two  calendar  months;  and  being  too  poor  to  find  sure- 
ties to  enable  him  to  appeal,  he  did  not  appeal,  and,  as  the 
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commitnient  took  place  more  than  two  calendar  months  j^g^^ 
before  the  sessions,  the  sentence  expired  before  he  could 
have  an  opportunity  of  appealing.  He  submitted,  that 
the  dismissal  of  the  previous  information  by  a  competent 
tribunal  was  abundant  evidence  to  shew  the  want  of  pro- 
bable cause;  and  that  the  going  ten  miles  to  a  magistrate, 
and  charging  an  offence  antecedent  to  the  one  charged 
before  Mr.  Bourne,  was  ample  evidence  of  wilful  and  de- 
liberate malice;  and  that  the  proceedings  were  not  only 
illegal,  but  must  have  been  known  to  be  so  by  one  of  the 
defendants,  who  was  an  attorney. 

The  previous  information,  and  dismissal  thereof,  before 
Mr.  Bourne  was  proved,  and  evidence  was  gone  into  to 
shew  that  Wetley  Moor  was  a  common,  and  not  in  the  oc- 
cupation of  Mr.  D.  B.  Baddeley. 

Tal/ourdj  Serjt,  and  R.  V.  Richards ^  for  the  defen- 
dants.— ^There  was  an  information  laid  before  Mr.  Sneyd, 
as  has  been  stated  by  Mr.  Greaves;  and  we  can  prove 
that  there  was  a  conviction  thereon,  which  remains  still  in 
full  force;  and  that  no  appeal  has  ever  been  entered  against 
that  conviction ;  now,  that  conviction  so  existing,  whether 
good  on  the  face  of  it  or  not,  is  conclusive  evidence  of 
probable  cause.  To  support  an  action  of  this  kind,  the 
plaintiff*  must  shew  that  the  proceedings  have  terminated 
in  his  favour.  Whitworth  v.  Hale  {a) ;  Matthev-s  v.  Dick- 
enson (6). 

Greaves,  and  F.  V.  Lee,  contrh. — First,  the  conviction 
is  not  admissible  in  evidence  for  the  defendants,  as  it  was 
procured  by  the  evidence  of  one,  and  at  the  instigation 
of  the  other.  Smith  y.  Rummens  {c);  Hathaway  v  Bar- 
row (d).    It  is  a  universal  principle  that  no  proceeding 

(a)  2  B.  &  Adol.  695.  (d)  1  Camp.  151,  and  cases  col- 

(b)  7  Taunt.  399.  lected  1  Stark.  Evid.  235,  236. 

(c)  1  Camp.  9.  237,  and  in  the  notes. 
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1834.  '^^  ^  criminal  case  is  evidence  for  a  party  in  a  civil  suit, 
who  either  was  or  might  have  been  examined  in  support 
of  it,  otherwise  parties  would  in  effect  be  enabled  to  give 
Baddeley.  evidence  in  their  own  behalf  in  their  own  cause;  and 
besides,  the  defendant  before  a  magistrate  has  no  right 
to  be  examined  on  oath,  and  consequently  the  evidence 
must  necessarily  be  all  on  one  side.  Again,  if  a  con- 
viction be  admissible  to  defeat  this  action,  it  would  be 
equally  admissible  to  support  an  action  of  trespass  against 
the  present  plaintiff;  in  other  words,  the  party  would  be 
allowed  to  manufacture  evidence  for  himself.  Moreover, 
it  is  well  settled  that  no  proceeding  can  be  evidence  for 
one  side  in  one  event,  which  would  not  be  evidence  for 
the  other  side  in  another  event ;  the  benefit  must  be  mu- 
tual. Now,  here,  there  can  be  no  mutuality.  Suppose  Mr. 
Baddeley  brought  trespass  against  the  plaintiff  for  the 
case  heard  before  Mr.  Bourne,  the  record  of  the  dismissal 
of  the  information  would  not  be  admissible  for  the  plain- 
tiff in  this  action,  in  order  to  defeat  such  action  of  trespass. 
Neither  are  the  parties  in  this  case  the  same  as  before  the 
magistrate.  Secondly. — The  conviction  is  bad ;  and  that 
being  so,  it  is  no  answer  to  this  action.  If  trespass  is  brought 
against  a  magistrate,  he  must  put  in  a  valid  conviction  to 
justify  himself;  a  fortiori,  therefore,  there  must  be  a  valid 
conviction  to  justify  the  party  who  procured  it.  The  reason 
why  a  conviction  is  evidence  for  a  magistrate  is,  that  it  is 
the  record  of  a  judicial  proceeding,  and  the  Courts  give 
credit  to  it  as  having  been  regularly  made,  until  the  con- 
trary be  shewn ;  but  that  reason  does  not  apply  to  the 
party  procuring  the  conviction.  In  this  case  trespass 
would  not  lie,  because  all  the  defendants  did  was  procur- 
ing the  conviction  and  commitment  under  a  warrant,  for 
which  case  is  the  only  remedy.  The  cases  of  Massey  v. 
Johnson  (a),  and  Gray  v.  Cookson  (6),  on  the  statute  i<S 
Geo.  3,  c.  141 ,  shew  that  such  an  action  will  lie,  because  in 

(a)  12  East,  67.  (6)  16  East,  13. 


Mbllor 
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them  the  conviction  subsisted,  and  had  not  been  appealed         ^834. 

against.     Aked  v.  Stocks  (a)  is  nearly  similar  to  this  case; 

but  the  case  of  Whilworth  v.  Hale  is  not  in  point ;  besides, 

if  this  objection  be  good,  it  is  on  the  record,  and  the  de-      Baddblbt. 

fendants  should  have  demurred. 

Talfourd,  Serjt.,  in  reply. — ^Whether  the  conviction 
is  good  or  not,  it  is  still  in  existence.  The  case  of  Smith 
▼.  Rummens  is  very  different  from  the  present.  This  it  an 
action  in  case,  and  the  conviction  is  an  answer  to  the  aver- 
ment of  want  of  probable  cause. 

Park,  J. — I  have  heard  the  case  thoroughly,  because 
Mr.  Greaves  has  cited  a  great  number  of  authorities.  I 
am  of  opinion  that  the  action  cannot  be  maintained  with- 
out shewing  that  the  conviction  was  quashed.  Here  is  an 
act  of  Parliament  which  inflicts  a  penaltyi  and  still  the 
party  is  not  without  a  remedy,  for  the  act  gives  the  power 
of  appeal,  and  the  Court  may  thereon  make  such  order  as 
they  think  fit.     Can  a  party  in  the  face  of  a  conviction 

bring  an  action  ?    I  think  not. 

Nonsuit. 

Greaves,  and  F.  V,  Lee,  for  the  plaintiff. 

Talfourd,  Serjt.,  and  /2.  F.  Richards,  for  the  defendant. 

[Attomies — Jones,  and  Badtkley,] 


In  the  ensuing  term,   Greaves  moved  to  set  aside  the 
nonsuit;  but  the  Court  of  Exchequer  refused  a  rule  (6). 

(a)  4  Biug.  509;    1  Moo.  k     we  are  indebted  to  the  kindness  of 
Payne,  346.  one  of  the  learned  counsel  en- 

(6)  For  the  report  of  this  case     gaged  in  it. 
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1834. 


On  the  trial  of 
an  indictment 
for  perjury, 
where  the  per- 
jury was  alleged 
to  have  been 
committed  be- 
fore a  magis- 
trate, the  writ- 
ten deposition 
of  the  defendant 
uken  down  by 
the  magistrate 
was  put  in  to 
prove  what  he 
then  swore. 
After  this,  it 
was  proposed  to 
call  the  attorney 
for  the  prosecu- 
tion, to  prove 
some  other  mat- 
ters that  the  de- 
fendant then 
swore,  which 
were  not  men- 
tioned in  the 
deposition : — 
Held,  that  this 
could  not  be 
done. 

AU  the  wit- 
nesses were  or- 
dered out  of 
Court     A 
witness  for  the 
prosecution  re- 
mained in 
Court.    The 
Judge  would 
not  allow  him 
to  be  examined. 


Rex  r.  Wylde. 

-I:  ERJURY^ — ^The  perjury  was  alleged  to  have  been 
committed  on  the  hearing  before  a  magistrate  of  an  in- 
formation for  sporting  without  a  game  certificate* 

M.  V.  Richards^  for  the  prosecution,  asked,  that  the 
witnesses  on  both  sides  might  be  ordered  out  of  Court, 
which  was  accordingly  done. 

A  witness  named  Hilliard  was  called  on  the  part  of  the 
prosecution;  but  it  was  stated  that  he  had  been  in  Court 
during  the  whole  of  the  trial. 

F.  V.  Lee^  for  the  defendant. — ^I  hope  that  your  Lord- 
ship, as  this  is  a  criminal  case,  will  exercise  your  discre- 
tion, by  rejecting  the  evidence  of  this  witness. 

Park,  J. — I  will  always,  in  a  criminal  case,  reject  a 
witness  remaining  in  Court  after  all  the  witnesses  on  both 
sides  have  been  ordered  to  leave  it. 

The  witness  was  not  examined  (a). 

To  prove  what  the  defendant  swore  before  the  ma- 
gistrate, his  deposition,  taken  in  writing  before  the  ma- 
gistrate, was  put  in. 

IL  V.  Riclutrdsy  for  the  prosecution,  proposed  to  call 
Mr.  Flint  to  depose  to  other  things  stated  by  the  defen- 
dant, when  he  was  examined  as  a  witness  before  the  ma- 
gistrate, but  which  were  not  contained  in  the  written  de- 
position. 


(a)  See  the  cases  of  Everett  v. 
Lofwdham^  ante,  Vol.  6,  p.  91; 
Beamon  v.  ElUce,  ante,  Vol.  4,  p. 


585,   and   the  authorities   there 
cited. 
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Park,  J. — I  am  of  opinion^  that  that  cannot  be  done. 

Verdict — Not  guilty.  rbx 

R.  V.  Richards,  and  Talboty  for  the  prosecution.  Wylde. 

Godson,  and  F,  V.  Lee,  for  the  defendant. 
[Attomies— il.  FUtU,  and  BarherJ] 


SHROPSHIRE  ASSIZES. 

(Civil  Side.) 

BEFORE  MR.  JUSTICE  PATTESON. 


Marston  r.  DowNES  and  Wife,  Executrix  of  Vaughan.     March2\. 

ASSUMPSIT  on  a  promissory  note,  made  by  the  de-  In  an  action 
fendants'  testator,  and  payable  by  instahnents.     Pleas —  ^^  exec™ 
first,  general  issue;  and,  seconA,  pleni  iidministraviU        husband  *feii^ 
Mrs.  Downes  was  the  executrix  of  Mr  Vaughan,  but  odmtmstravu 

was  pleaded.  It 

her  husband  was  not  his  executor;  and  it  was  opened  on  appeared  that 
the  part  of  the  plaintiff,  that  Mr.  Vaughan  in  his  lifetime  who^wuTn^' 
had  executed  a  deed,  by  which  Mr.  Downes  was  empow-  «xfc«t<»»  p*id 

•^  ^  debts  to  more 

ered  to  raise  money  by  mortgage  of  lands  to  pay  the  than  the  amount 
debts  of  Mr.  Vaughan;  and  that  a  sum  of  1400/.  had  butitappear- 
been  raised  by  Mr.  Downes;  and  that  certain  debts  having  "^*io*paid  thra^ 
been  paid  by  him,  the  executrix  would  have  sufficient  as*  ^^  i^  '•'•^^  « 

sum  of  1400L 

sets  to  pay  the  plaintiff.  by  mortgage  of 

lands,  under  a 
power  given  to 
him  by  a  deed  executed  by  the  testator  in  his  lifetime,  for  the  purpose  of  paying  the  testator's 
debts,  it  was  left  to  the  jury  to  say  whether  he  pud  the  debts  out  of  the  assets  in  the  hands  of  his 
wife,  or  out  of  the  sum  so  raised. 

Equitable  assets,  when  they  come  into  the  hands  of  the  executor  in  money,  are  legal  assets. 

What  a  mortgagor,  in  treaty  to  raise  money,  says  to  the  attorney  of  the  mortgagee,  is  not  a  pri- 
vileged communication. 

In  an  action  against  a  mortgagor,  the  attorney  of  the  mortgagee,  who  has  the  mortgage  deed, 
cannot  be  compelled  to  produce  it,  if  he  objects  to  do  so;  nor  can  he  be  compelled  to  give  evidence 
of  its  contents;  but  he  may  be  asked  for  what  purpose  the. money  was  raised;  and  secondary  evi- 
dence may  be  given  of  the  contents  of  the  mortgage  deed. 


Marston 

V. 
DoWNBt. 
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To  prove  this,  Mr.  Watson  was  called.  He  stated  that 
Mr.  Jones  had  acted  as  the  attorney  of  Mr.  Downes  in  a 
negotiation  for  the  raising  of  money,  and  that  he  (Mr. 
Watson)  had  acted  for  the  mortgagee,  and  that  Mr. 
Downes  had  had  a  conversation  with  him. 

^    Ludlow,  Serjt.,  for  the  defendants,  objected  that  this 
was  a  privileged  communication. 

Patteson,  J. — ^Were  you  attorney  for  Mr.  Downes  ? 

Mr.  Watson. — ^No,  my  Lord. 

Patteson,  J.— Then  the  communication  is  not  privileged. 

Mr.  Watson  gave  evidence  of  the  conversation,  and 
stated  that  a  mortgage  deed  was  executed,  and  that  it  was 
in  his  possession  as  attorney  for  the  mortgagee;  and  he, 
therefore,  declined  to  produce  it. 

Talfourdt  Serjt. — I  must  give  secondary  evidence  of  its 
,  contents. 

Ludlow,  Serjt. — I  submit  that  that  cannot  be  done. 

Patteson,  J. — I  hope  we  are  not  come  to  the  time 
when,  if  a  party  cannot  come  at  a  deed,  he  may  not  get 
at  the  facts  by  other  evidence.  It  would  be  a  most  dread- 
ful denial  of  justice,  and  one  man  would  be  allowed  to  do 
injustice  by  availing  himself  of  the  privilege  of  another  (a). 

Mr.  Watson  stated  that  he  was  acquainted  with  the 
contents  of  the  deed. 

Ludlow,  Serjt. — I  must  object  to  Mr.  Watson  being  com- 
pelled to  state  the  contents  of  the  deed. 

Patteson,  J. — I  cannot  compel  Mr.  Watson  to  state 

(a)  See  the  case  of  Cocks  v.  Nash^  ante,  p.  154. 
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the  contents  6(  his  client's  deed,  because  that  would  be 
just  the  same  as  making  him  produce  it. 

Corbettf  for  the  plaintiff,  wished  to  ask  Mr.  Watson  the 
purpose  for  which  the  money  was  raised. 

Patteson,  J. — ^I  think  it  is  a  little  dangerous;  but  I 
will  allow  you  to  ask  it. 

The  question  was  put,  and  Mr.  Watson  stated,  that  the 
money  was  raised  by  Mr.  Downes  to  pay  Mr.  Vaughan's 
debts ;  and  that  Mr.  Vaughan  had,  by  a  deed,  executed 
shortly  before  his  death,  given  Mr.  Downes  an  authority 
to  raise  it.  He  also  stated,  that  he  (Mr,  W.)  had,  on  the 
24fth  of  December,  1832,  paid  Mr.  Downes  1400/.  for 
that  purpose. 

Patteson,  J. — If  I  am  wrong  in  admitting  this  evi- 
dence, the  defendant  will  have  the  benefit  hereafter. 

Ludlow,  Serjt. — ^A  sum  of  money  raised  by  virtue  of  a 
power  of  mortgage  is  only  equitable  assets. 

Patteson,  J.— I  shall  hold  them  legal  assets  as  soon 
as  the  money  is  received. 

LwUow,  Serjt. — Money  raised  under  a  power  is  only 
equitable  assets.  It  might  be  said,  if  an  executor  re* 
ceived  a  present  from  a  person  who  respected  the  credit 
of  the  deceased,  that  that  would  be  assets ;  but  that  is 
not  so.  It  is  only  die  direct  assets  that  the  creditor  can 
call  for  the  administration  of.  I  shall  cover  the  whole  of 
the  assets,  except  a  part  of  this  sum  of  1400/.,  which  is 
in  the  hands  of  Mr.  Downes  as  a  trustee. 

Patteson,  J. — ^Is  there  any  case  where  the  money 
has  been  paid  in  which  it  was  held  not  to  be  assets?  I 
should  think  that  equitable  assets,  when  they  come  into 
the  hands  of  the  executor,  are  legal  assets. 

VOL.  VI.  D  D  N.  P. 


CASES  ON  THE 

Whaieleyf  for  the  defendants. — Mr.  Downes  is  a  trus- 
tee; he  is  not  executor,  though  his  wife  is  executrix. 

Talfourdf  Serjt. — I  do  not  put  it,  that  this  sum  of  1400/. 
is  strictly  assets;  but  I  say  th4t  Mr.  Downes  is  to  pay  the 
debts  as  trustee.  He,  therefore,  cannot  charge  upon  the 
assets  any  sums  paid  by  him,  because,  if  he  did  his  duty, 
he  ought  to  have  paid  the  debts  from  this  fund. 

Patteson,  J. — Mr.  Downes  is  not  executor;  and  I 
think,  that,  if  my  brother  Ludlow  discharges  himself  of 
the  sum  which  is  legal  assets,  you  must  go  into  equity. 

On  the  part  of  the  defendants,  it  was  proved,  that,  after 
the  pa]rment  of  the  sum  of  1400/.  by  Mr.  Watson  to  Mr. 
Downes,  the  latter  paid  debts  of  the  deceased  to  an 
amount  more  than  equal  to  the  amount  of  the  assets  in 
the  hands  of  the  executrix. 

Patteson,  J.,  left  it  to  the  jury  to  say,  whether  these 
payments  were  made  by  Mr*  Downes  out  of  the  assets 
which  came  to  the  hands  of  the  executrix,  as  executrix, 
or  whether  he  made  those  payments  out  of  the  sum  of 
1400/.  received  from  Mr.  Watson. 

Verdict  for  the  plaintiff. 

Patteson,  J. — I  shall  give  leave  to  move  to  enter  a 
nonsuit,  if  the  Court  of  King's  Bench  should  think  that 
evidence  has  been  improperly  received;  or  to  enter  a  ver- 
dict for  the  defendants,  if  the  Court  should  think  that  the 
point  which  I  have  left  to  the  jury  ought  not  to  have  been 
left  to  them. 

Talfourdf  Serjt.,  and  Corbett,  for  the  plaintiff. 

Ludlow,  Serjt.,  and  Whaleley^  for  the  defendants. 

[Attornies — Dantey,  aad  JonesJ] 


In  the  ensuing  term,  Ludlow,  Serjt.,  moved  in  pursu- 
ance of  the  leave  given;  but  the  Court  of  King's  Bench 
refused  a  rule. 
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Charlton,  Esq.,  r.  Watton.  March  2  ut. 

JjIBEL.     Plea — General  issue.     The  libel,  which  was  A  libel  pur- 
contained  in  the  Shrewsbury  Chronicle  newspaper,  pur-  ^^^  of  what 
ported  to  be  a  report  of  what  had  occurred  at  the  Town  ^J^^bu  Ma- 
Hall,  at  Ludlow,  on  the  occasion  of  ond  of  his  Majesty's  jesty'a  commis- 
commissioners  of  inquiry  going  to  Ludlow  to  inquire  into  quiry  respect- 
the  state  of  that  corporation.  tion«^^£reW 

At  the  conclusion  of  Mr.  Serjt  TalfourcTs  opening —      that  the  de- 

Patteson,  J.,  said — ^That  there  may  be  no  mistake,  I  den£  of^the 
think  I  ought  to  say  now,  that  I  am  of  opinion  that  the  ^^rtufi^t- 
defendant  cannot  give  in  evidence  in  bar  of  this  action  tcrof  ju8rifica- 
that  this  IS  a  true  report  of  what  occurred;  but  he. may  he  might  give 
give  such  evidence  in  mitigation  of  damages.  nitigationof^iL^ 

magea: — Held, 

Talfourd,  Serjt.— If  that  is  done,  may  I  not  be  allowed  ^Jj^'J^Jj^J^*** 
to  answer  such  evidence  by  evidence  in  reply  ?  plaintiff  might 

give  evidence  in 

Patteson,  J. — Certainly;  because  you  cannot  know  at  [he  tewcuracy 
present  that  the  other  side  will  give  any  evidence  to  that  ^^  '*>•  '^p^''' 
effect. 

Talfourd,  Serjt. — We  have  evidence  on  this  point. 

JerviSf  for  the  defendant.— We  challenge  the  other  side 
to  disprove  the  accuracy  of  the  report. 

Patteson,  J. — I  think  the  plaintiff  is  not  bound  to 
go  into  that  in  the  first  instance. 

The  town-clerk  of  Ludlow  was  cross-examined  as  to 
the  correctness  of  the  report,  and,  in  consequence,  no 
witnesses  were  called  for  the  defendant. 

Verdict  for  the  plaintiff— Damages,  U. 

Tal/ourd,  and  Bather,  for  the  plaintiff. 
Jervis,  and  WhcUeleyy  for  the  defendant. 

[Attornies— ii/Zan  4*  Bcnbow,  and  WiUiamt^ 
dd3 
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HEREFORD  ASSIZES. 
(Crown  Side.) 

BEFORE  MR.  JUSTICE  PATTESON. 


Rex  r.  Bonner* 

la  order  to  ren-  M.ANSLAUGHTER. — The  facts  proved  were  very 
t^n^in^iaiuo  barely  sufficient  to  raise  an  inference  that  the  prisoner,  be- 
mm'tu  adiDis-     i^g  ^jjg  coachman  to  the  mail  coach  between  Hereford  and 

sible  in  a  case  ^ 

of  mansiaugh-  Shrewsbury,  had  struck  with  his  whip  the  horse  drawing 
cewary  to  prove  &  light-covered  cart,  in  which  the  deceased  was  proceed- 
the  deceaied^  '"S  ^^  night,  along  the  road  between  Leominster  and  Lud- 
that  he  was  in     Iqw,  unlcss  the  dying  declarations  of  the  deceased,  John 

apprehension  of  •^      c? 

almost  imme-  Beavan^  made  on  Wednesday,  the  14th  of  August,  could 
the  Ju^  will"  he  admitted  in  evidence,  to  prove  the  circumstances  un- 
*?"i^**'/"*"      der  which  his  cart  was  overturned,  and  himself  severely 

all  the  arcum-  "^ 

stances,  whe-       injured — 
ther  the  deceas- 
ed had  or  had 

ri^veiy!'**^*  °^  Godson,  for  the  prosecution,  called  a  person  who  saw 
the  deceased  immediately  after  the  accident,  which  hap* 
pened  about  two  o'clock  in  the  morning  of  Sunday,  the 
1  ith  of  August,  1833;  and  he  described  the  state  in  which 
the  deceased  was  found  after  the  accident,  and  the  car- 
rying of  him  to  a  house  at  Brimfield.  The  surgeon  stated 
that  he  attended  the  deceased  on  Sunday,  the  11th,  when 
he  found  him  with  six  ribs  broken,  and  other  injuries; 
that  he  informed  the  deceased  that  he  could  not  expect 
to  recover.  That  Beavan  replied,  that  he  was  aware  he 
must  go  out  of  the  world  unless  he  was  relieved  by  medi- 
cine; that  he  was  better  on  Monday,  but  passed  a  very 
bad  night  on  Tuesday ;  and  that  on  the  Wednesday  he 
was  very  ill,  and  said  that  he  was  satisfied  that  he  must 
go  out  of  the  world.  A  clergyman,  (Mr.  Pinhom),  also 
stated,  that  the  deceased  told  him  on  the  Wednesday 
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that  he  did  not  expect  to  live.     A  brother,  and  a  son-in-         3934, 

law  of  the  deceased,  also  stated  that  they  were  sent  for 

by  the  deceased,  and  saw  him  on  the  Wednesday,  when 

he  expressed  his  great  anxiety  to  settle  his  worldly  affairs, 

as  he  had  not  long  to  live.     He  died  on  the  following 

Saturday. 

C  PhiUipSy  and  Busby ^  for  the  prisoner,  submitted  that 
the  fact  that  the  deceased  did  on  the  Sunday  express 
himself  in  terms  which  clearly  shewed  that  he  hoped  to 
recover,  and  the  fact  that  he  did  live  until  the  Saturday, 
made  the  dying  declarations  not  receivable  in  evidence. 

Godson^  contra,  submitted,  that  it  was  not  necessary 
to  prove  expressions  of  the  deceased  that  he  had  no  hopes 
of  a  recovery^  but  that  it  was  sufficient  to  admit  the  evi- 
dence from  the  attending  circumstances.  It  would  be  col- 
lected that  he  had  no  hope;  indeed,  there  was  here  every 
possible  circumstance:  first,  expressions  of  the  man  him- 
self, that  he  expected  to  go  out  of  the  world;  secondly, 
the  evidence  of  the  surgeon  of  the  dangerous  state  of  the 
injury,  the  extent  of  which  had  been  communicated  to  the 
deceased ;  thirdly,  that  he  immediately  and  anxiously  set- 
tled his  secular  affairs;  and,  fourthly,  that  he  sent  for  and 
enjoyed  spiritual  comfort  from  a  clergyman. 

Patteson,  .J. — I  think  that  I  am  bound  to  admit  the 
declarations  of  the  deceased.  It  is  quite  clear  that  he  did 
not  expect  to  survive  the  accident;  and  it  is  evident  that 
he  thought  on  the  Wednesday  that  he  might  die  on  that 
day.  It  is  not  necessary  to  prove  expressions  of  appre- 
hension of  immediate  danger;  and  the  circumstance  that 
he  lived  until  Saturday  did  not  alter  the  state  of  things 
on  the  Wednesday. 

The  dying  declarations  were  admitted;  but  the  guard 
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was  called  by  the  coachman^  and  he  proved  that  the  cart 

must  have  been  overturned  by  the  deceased  himself,  who 

was  drunk. 

Verdict — Not  guilty. 

Godson^  for  the  prosecution. 

C  Phillips^  and  Busby ^  for  the  prisoner. 

[Attomies — Anderson  Sf  Downa,  and  Sill.'] 

See  the  cases  of  Rex  ▼.  Pike,  ante,  VoL4,p.233;  Rex  r.  Crock- 
ante,  Void,  p.  698;  R^x  t.  Van  ett,  Id.  p.  544,  and  Rex  ▼.  Hay 
Buichell,  Id.  p.  631;  Rex  v.  Lloydy     wardf  ante,  p.  167- 


A  servant  of 
Mr.C. 


Rex  V,  Addis. 
JiILURDER. — The  prisoner  was  charged  with  the  wilful 


A.,  who  was  The  deceased  was  an  assistant  irame-keeper  of  Edward 

out  at  night  «   i  ,.  .  •  i» 

poaching  in  a  Bolton  Clive,  Esq. ;  and  it  appeared,  that,  on  the  night  of 

was  killed  by  ^^^  ^^^  of  January,  18S4,  a  party  of  poachers  were  in  a 

neithw'ih^*  '"*  wood  in  the  township  of  Treville  in  pursuit  of  game;  and 

owner  nor  the  that  the  deceased  and  others  pursued  them,  and  tried  to 

wood,  nor  the  apprehend  them;  upon  which  one  of  the  poachers  turned 

manor!  he  hav-  ^^^^^  ^^^  ^hot  the  deceased.    It  further  appeared,  that 

ing  only  the  the  wood  was  neither  the  property,  nor  in  the  occupation 

permission  o»  -  -         ,.  .  , 

the  owner  to  of  Mr.  Clive,  nor  was  it  within  any  manor  which  belonged 
there!— S«!  *^  Mr.  Clive.  Mr.  Clive  only  having  the  permission  of 
that  this  was      ^hc  owucr  to  prcscrvc  game  there. 

manslaughter  «  o 

only  in  A. 

liMbec"^-""      ^wdtoiT,  Serjt.,  and  Godson,    for  the  prisoner,   sub- 
firmed  only  as     mittcd,  that,  inasmuch  as  Mr.  CIive*s  game-keeper  had  no 

to  collateral 

facts,  which  do  authority  to  apprehend  the  poachers  under  the  stat.  9  Geo. 
id]er^"e"accused  ^»  ^*  ^9  ^-  ^f  ^^^  offence  of  the  persou  who  shot  the  de- 
wiih  the  offence,  ceased  could  Only  have  amounted  to  manslaughter. 

or  the  accused  "^  ^ 

and  the  accom- 
plice together, 
it  is  not  sulBcient. 
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C  Phillips,  and  TeUbot,  for  the  prosecution,  cited  the         1834. 
case  ofltex  v.  Warner  (a). 


Patteson,  J. — ^I  think  the  objection  is  well  founded. 
The  case  of  Rex  v.  Warner  is,  if  any  thing,  an  authority 
in  favour  of  the  prisoner. 

The  case  then  went  on  as  a  case  of  manslaughter. 

An  accomplice  was  called  to  prove  that  the  prisoner 
was  the  person  who  shot  the  deceased;  and  other  wit- 
nesses were  called  who  corroborated  him  as  to  collateral 
facts ;  but  none  of  those  facts  went  to  connect  either  the 
prisoner  and  the  accomplice  together,  or  the  prisoner 
with  the  transaction. 

Patteson  J. — The  corroboration  of  an  accomplice 
ought  to  be  as  to  some  fact  or  facts,  the  truth  or  falsehood 
of  which  go  to  prove  or  disprove  the  offence  charged 
against  the  prisoner. 

Verdict — Not  guilty. 

C.  PhiUips,  and  Talbot,  for  the  prosecution. 
Ludlow,  Serjt.,  and  Oodson,  for  the  prisoner. 
[Attomies — Bodenham,  and  JacksonJ] 

(a)  Ante,  Vol.  5,  p.  525. 


Rex 

V. 

Aoois. 
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MONMOUTH  ASSIZES. 
(Crown  Side.) 

BEFORE  MR.  JUSTICE  PARK. 


March  2Bth.  ReX  V.  JoHN  WiLLIAMS. 

A.  went  to  a      liARCENY.— The  prisoner  was  indicted  for  stealing  a 

aboySerTto*  half-crown,  two  shillings^  and  six  penny  pieces. 

give  him  change      j|;  appeared  that  the  prisoner  went  to  the  shop  of  the 

forahalf-crown;  ^^  ,      i      ,     ,  ,  i  ,^ 

the  boy  gave  prosecutori  and  asked  the  prosecutor  s  son,  who  was  a  boy, 

lings  and  six*  to  give  him  change  for  a  half-crown.     The  boy  gave  him 

pennyworthj)f  ^^^  shillings  and  six  penny  pieces,  and  the  prisoner  held 

prisoner  held  out  a  half-crown,  of  which  the  boy  caught  hold  by  the  edge, 

oatalialf*crownf  w^  «»  *  w 

which  the  boy     but  never  got  it.    The  prisoner  then  ran  away. 

touched,  but 
never  got  hold 

of,  and  thepri-        Talbot^  for  the  prosecution,  cited  the  case  of  Re^  v. 

Boner  ran  away  * 

with  the  2§,  and    OUver  (a). 
the  copper: — 
HM,  a  larceny 

the*^^*"^  Park,  J.,  (in  summuig  up).— If  the  prisoner  had  only 
been  charged  with  stealing  the  half-crown,  I  should  have 
had  great  doubt,  but  he  is  indicted  for  stealing  the  two 
shillings  and  the  copper.  He  pretends  that  he  wants 
change  for  a  half-crown,  gets  the  change,  and  runs  off; 
I  think  that  is  a  larceny. 

Verdict — Guilty. 
Talbot,  for  the  prosecution. 

[Attorney— GoW.] 
(a)  2  lieach,  1072,  died  Jenr.  Arch.  183. 
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1834. 

Rex  r.  William  Jones.  March  28M. 

X  HE  prisoner  was  indicted  for  stealing  a  watch^  the  pro-  Practice.^The 

perty  of  Philip  Richards ;  and  the  indictment  charged  hei^hat,Tf  a 

that  the  prisoner  had  been  prefiously  convicted  of  a  lar-  JJJJ^  ^J'^*'*' 

ceny  at  the  Carmarthen  Sessions.  felony  after  a 

previous  con- 

Park,  J.,  (in  summing  up). — ^I  used  never  to  allow  the  pmf'of  Uie 
jury  to  know  any  thing  of  the  previous  conviction  till  they  §|^^|J"tobe^' 
had  given  their  opinion  on  the  charge  upon  which  the  pri-  c^^en  before  the 
soner  was  to  be  tried;  because  I  thought,  that,  if  the  jury  ed  on  for  hb 
were  aware  of  the  previous  conviction,  it  was  (to  use  a  ^^*"*** 
common  expression)  like  trying  a  man  with  a  rope  about 
his  neck.    However,  the  Judges  have  had  a  meeting  on 
the  subject,  at  which  thirteen  of  them  were  present,  and 
they  held  that  my  practice  and  that  of  another  learned 
Judge  was  wrong;  and  the  opinion  of  the  Judges  is,  that 
the  previous  conviction  must  be  proved  before  the  pri- 
soner is  called  on  for  his  defence. 

Verdict — ^Guilty. 
Justice^  for  the  prosecution. 

[Attorney— Net0.] 


GLOUCESTER  ASSIZES. 
(Civil  Side.) 

BEFORE   MR.  JUStlCE   PARK. 


BaTEMAN  V.  BUROE.  March  ZUt. 

V/ASE  for  obstructing  a  footway.     Plea — General  issue,    if  there  be  a 
It  appealed  that  the  plaintiff  and  defendant  were  the  ^.thl'X"^ 
owne1*s  of  adjoining  lands ;  and  it  appeared  that  the  way  ^^^^ ''  of  a 

^  ^  ^  '^^  J    certain  height, 

no  one  haa  a 
nght  to  remove  the  stile  and  put  up  a  gate  of  greater  height;  and  the  &ct,  that  gates  had  been  pre- 
viously placed  across  other  parts  of  the  way  will  be  no  defence. 

If  there  be  an  obstructioD  of  a  public  way,  and  any  person  receives  a  special  injury  from  it,  he 
may  maintain  an  action. 


Batbman 

9, 
BURGE. 
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had  always  been  a  public  footway,  with  a  stone  stile,  two 
feet  high,  across  it;  but  that  the  defendant  had  removed 
the  stile,  and  put  up  a  high  five-bar  gate,  with  a  step 
upon  it. 

Park,  J. — If  there  was  no  gate  there  before,  the  de- 
fendant has  no  right  to  put  up  a  high  five-bar  gate  to  give 
people  the  trouble  of  getting  over  it. 

Ludlow,  Serjt,  for  the  defendant — ^If  this  is  a  public 
way,  no  action  will  lie.  The  remedy  is  by  indictment  If 
a  gate  were  erected  on  the  road  between  Gloucester  and 
Cheltenham,  every  person  living  between  Gloucester  and 
Cheltenham  could  not  bring  an  action. 

Park,  J. — If  there  be  a  public  nuisance,  and  any  one 
person  receives  a  special  injury  from  it,  that  person  may 
bring  an  action. 

Ludlawt  Serjt— I  am  in  a  condition  to  prove  that  there 
were  gates  before,  across  other  parts  of  the  way. 

Park,  J.— If  there  were  twenty  gates  in  other  places 
before,  that  will  not  justify  you  in  putting  up  this  gate. 

The  case  was  referred. 
Tatfourd,  and  Justice,  for  the  pluntiff. 
Ludhw,  Serjt,  and  R.  V.  Richards,  for  the  defendant 
[Attomiw— Yow^  *  Son,  and  Whiie  Sf  W.^ 
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(Croum  Side.) 

BEFORE  MR*  JUSTICE  PATTESON. 


Rex  9.  William  Lloyd  and  George  Lloyd.  April  ut. 

jL  he  prisoner,  WiUiam  Lloyd,  was  indicted  for  stealing  a.  sod  his  wife 
bank  notes  and  money  in  the  dwelling-house  of  Frances  {^^^  on  I 
Gurner ;  and  the  prisoner  George  Lloyd  was  charged  with  ^^'^^  ®flT" 
receiving  the  stolen  property,  knowing  it  to  have  been  property,  a 

.    I  person,  who  wai 

Stolen.  in  the  room 

It  appeared  that  the  prisoner,  George  Lloyd,  and  his  J'/^j^  ^J^"" 
wife,  were  both  in  custody  on  this  charge,  but  in  separate  will  teii,  be- 

A  1-1  1  ^     n  cauieMrfcG. 

rooms.  A  person,  who  was  m  the  room  where  the  former  can  ill  afford  to 
was  in  custody,  said — "  I  hope  you  will  tell,  because  Mrs.  ney;»*^tnTAe 
Gurner  can  ill  afford  to  lose  the  money;*'  and  that  the  con-  ^^f?'*^!*  **"*"* 

•^  '  laid — "  If  you 

stable  said — "  If  you  will  tell  where  the  property  is,  you  wiu  tell  where 
shall  see  your  wife."  you^SSi  see  ' 

your  wife:" — 

Greavetf  for  the  prisoner,  objected  to  evidence  being  st^mentmade 
given  of  any  thing  that  was  said  after  this;  and  cited  the  wardaTmTad- 
case  of  Rex  v.  Thomas  (a).  miwibie  in  erl- 

^  ^  denoe. 

Patteson,  J. — I  think  that  this  is  not  such  an  induce- 
ment to  confess  as  will  exclude  the  evidence  of  what  the 
prisoner  said.  It  amounts  only  to  this,  that,  if  he  would 
tell  where  the  money  was,  he  should  see  his  wife. 

The  evidence  was  received. 

The  prisoner,  William  Lloyd,  was  convicted;  j 

and  the  prisoner,  George  Lloyd,  acquitted. 

Greaves f  for  the  prosecution. 

C  WatsoHj  for  the  prisoner. 

[Attornics — Newman  and  AbtUJ] 

(«)  Ante,  p.  353.  ; 
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1634. 
April  3rd.  ^^^  ^'  GiLES  CdATES. 

A.  had  the  bar*  ISHOOTING. — The  prisoner  was  indicted  on  the  stat.  9 
^\M^^^  Geo.  4,  c.  31 ,  88. 1 1  and  12 (a),  for  shooting  at  George  Sim- 
ciuaion  gun        pg^  ^jth  intent  to  murder  him;  there  were,  also,  counts 

detached  from      *  »  #  # 

the  stock  and     charging  the  intent  to  be  to  disable,  do  grievous  bodily 

lock:  by  strik-     ,  « 

iog  the  perow-    Harm,  «C. 

**^"on^the*n?^  '^  appeared  that  the  prosecutor  was  a  game^keeper  of 
pie  of  one  of  Lord  Stowellf  and  that  he  was,  on  the  night  of  the  SOth 
fired  it  and  shot  of  October>  183S,  in  a  wood  belonging  to  his  Lord* 
Imfth^l^  ship,  called  **  Weakley  Wood;"  and  that  he  was  induced 
9  Geo.  4,0.31,   to  ffo  there  by  hearing  shots  fired  in  that  wood.     The 

•I.  H  and  12.  ®  ,    ,        ,       • 

prosecutor  stated  that  he  there  saw  the  prisoner,  who,  on 
perceiving  him,  ran  away,  but  that  the  prisoner  fell;  and, 
as  he  was  down,  he  (the  prosecutor)  took  the  stock  and 
lock  of  a  double  barrel  percussion  gun  from  the  pri- 
soner's pocket.  The  prisoner  then  got  up,  and  taking  the 
barrels  of  the  gun  from  another  of  his  pockets,  he  struck 
the  percussion  cap,  which  was  on  the  nipple  of  one  of  the 
gun-barrels,  with  something  that  he  took  from  his  waist^ 
coat  pocket,  which  the  prosecutor  supposed  to  be  a  knife, 
and  by  these  means  one  of  the  barrels  was  fired,  and  the 
prosecutor  shot. 

Greaves,  for  the  prisoner. — 1  here  is  a  most  important 
question  to  be  determined  in  tliis  case,  which  is,  whether 
the  gun-barrel  is  such  a  weapon  as  is  within  this  act  of 
Parliament;  the  words  are,  'Mf  any  person  shall  unlaw- 
fully and  maliciously  shoot  at  any  person,  or  shall,  by 
drawing  a  trigger,  or  in  any  other  manner  attempt  to  dis- 
charge any  kind  of  loaded  arms  at  any  person  ;*'  and  this 
enactment  was  substituted  for  an  enactment  contained  in 
Lord  EllenborougKs  Act,  (43  Geo.  3,  c.  56),  which  con- 
tained the  words  ''  loaded  fire-arms  ,'*  instead  of  the  words 

(a)  The«e  sections  of  the  stat.  are  set  out  in  Carr.  Supp.  p.  236-7- 
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*'  loaded  arms ;"  however^  both  statutes  evidently  contem- 
plate that  the  offence  must  be  committed  with  a  perfect 
weapon,  and  not  with  a  part  of  a  weapon.  I  submit, 
therefore,  that  this  not  being  a  perfect  weapon,  the  pre- 
sent case  is  not  within  the  statute. 

Patteso^,  J. — ^The  material  words,  with  respect  to  this 
case,  are  "  shaU  shoot  at." 

Greaves. — But  they  are  coupled  with  the  words  respect- 
ing the  attempting  to  discharge  loaded  arms,  which  evi- 
dently shews  that  the  legislature  meant,  in  the  one  case,  to 
provide  for  the  attempt  to  discharge  loaded  arms,  and,  in 
the  other,  to  provide  for  the  actual  discharge  of  the  load- 
ed arms. 

Patteson,  J. — My  present  impression  is,  that  this  is  a 
case  within  the  statute  upon  which  the  prisoner  is  in- 
dicted ;  but  I  will  consider  the  point ;  and  if  I  should,  on 
further  consideration,  think  it  necessary,  I  will  reserve  the 
point  for  the  opinion  of  the  Judges  (a). 

Verdict — Guilty. 
Talbot,  for  the  prosecution. 
Greaves,  for  the  prisoner. 

lAitonAe&^Stevens,  and  AbeU  Sf  CluUerhuck.'] 

(a)  His  Lordslup  afterwards  eon-  with  his  own,  did  not  reserve  the 

ferred  with  several  of  the  other  point  for  the  opinion  of  the  fifteen 

learned  Judges,  and  finding  that  Judges, 
their  opinions  entirely  coincided 
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1834. 


If  A.  and  B.  be 

rMing  fast  along 
a  highway  (aa 
if  radng),  and 

A.  ride  by  with- 
out doing  any 
mischief,  but 

B.  rides  against 
the  horse  of  C, 
whereby  C.  is 
thrown  and 
killed,  this  is 
not  manslaagh- 
terin  A. 


Rex  r.  William  Mastin  and  John  Mastin. 

Manslaughter,— The  first  count  of  the  mdict- 

ment  charged  that  the  prisoner,  William  Mastin,  rode 
against  the  horse  of  John  Seeker,  the  deceased,  whereby 
he  was  thrown  to  the  ground  and  killed;  and  tit  then  went 
on  to  charge  John  Mastin  as  a  principal  in  the  second  de- 
gree. There  was  ako  a  count,  charging  that  the  prisoners 
were  racing  on  the  highway,  and  that  the  horse  of  the 
deceased  thereby  became  frightened,  and  threw  him. 

It  appeared,  that,  on  the  evening  of  the  14th  of  Septem- 
ber, the  prisoners,  who  were  brothers,  were  on  horseback, 
and  were  riding  at  a  very  rapid  pace  along  a  rather  unfre- 
quented highway,  leading  from  Burford  to  Widford,  and 
that  the  deceased  was  also  on  horseback.  It  further  ap- 
peared, that  the  deceased  drew  off  his  as  far  from  the 
middle  of  the  road  as  the  situation  of  the  place  would  al- 
low; and  that  John  Mastin  passed  by  him  without  any 
accident,  but  that  the  horse  of  William  Mastin  and  the 
horse  of  the  deceased  came  into  collision,  when  both  the 
deceased  and  William  Mastin  were  thrown,  and  the  de- 
ceased killed. 


Justice,  for  the  prisoner,  John  Mastin. — I  submit  that 
the  evidence  does  not  affect  my  client  at  alL  Two  persons 
were  riding,  and  at  a  rapid  rate,  and  one  goes  by  and 
does  no  mischief;  he  certainly  cannot  be  guilty  of  man- 
.  slaughter,  because  another,  who  comes  up  a  little  after- 
wards, kills  a  person.  The  aiding  which  is  charged  in  this 
indictment  is  the  aiding  in  some  act  which  caused  the 
death  of  the  deceased. 

Curwoodf  for  the  prosecution. — As  both  the  prisoners 
were  racing,  the  act  of  one  is  the  act  of  both. 


Patteson,  J. — I  think  that  if  two  are  riding  fast,  and 
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one  of  them  goes  by  without  doing  any  uijury  to  any  one,         1334^ 
he  is  not  answerable,  because  the  other,  riding  equally 
fast,  rides  against  some  one  and  kills  him. 

His  Lordship  directed  the  acquittal  of  John  Mastin. 

For  the  prisoner  William  Mastin,  several  witnesses 
were  called  to  prove  that  the  horse  ridden  by  Mr.  Seeker 
was  a  restive  horse,  and  to  induce  an  inference  that  his 
horse  swerved  across  the  road,  and  that  that  caused  the 
accident. 

Patteson,' J.,  (in  summing  up). — ^If  you  think  that  the 
prisoner,  William  Mastin,  was  riding  in  an  improper  and 
furious  way,  and  rode  against  the  deceased,  he  is  guilty  of 
manslaughter;  but,  if  you  think  that  Mr.  Seeker's  horse 
was  unruly  and  got  into  the  way,  you  ought  to  acquit. 

Verdict — Not  guilty. 
Curwood,  and  Carrington,  for  the  prosecution. 
LudloWg  Serjt,  for  the  prisoner  William  Mastin. 

Justice,  for  the  prisoner  John  Mastin. 

[Aitormei—Wettea ^  San,  and .] 


REXr.WlMK.  AprUSth. 

JKOBBERY. — The  prisoner  was  indicted  for  robbing  if  a  party 
Thomas  BirchelL  li^^i^ffhoan" 

The  prosecutor  stated  that  he  was  going  home  along  a  ^' J^^^J. 
road,  at  Bitton,  about  twelve  o'clock  on  the  night  of  the  stable, and  mea- 
1st  of  July,  when  he  was  attacked  and  robbed  by  the  pri-  of  the  penon 
soner  and  three  other  persons.    He  also  stated,  that,  at  ^^  t?e  puty 

robbed  may  be 
asked  at  the 
trial  whether  he  named  any  person  to  the  consUble;  but  ought  not  to  be  asked  what  name  he 
mentioned;  and  the  constable  may  be  asked,  whether,  in  consequence  of  the  party  robbed  men- 
tioning a  name  to  him,  he  went  in  search  of  any  person,  and,  if  so,  who  that  person  was. 
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between  fiye  and  six  o'clock  on  the  next  morning,  he  went 
to  a  constable  named  Haskins,  and  complained  to  him  of 
the  robbery.  He  further  stated,  that  he  then  mentioned 
the  name  of  a  person,  as  the  name  of  one  of  the  persons 
who  had  robbed  him. 

Carringiottf  for  the  prosecution.— Does  your  Lordship 
think  that  I  ought  to  ask  him  what  name  he  mentioned? 

Patteson,  J. — ^No,  I  think  you  ought  not ;  but  when 
you  examine  the  constable,  you  may  ask  him,  whether,  in 
consequence  of  the  prosecutor  mentioning  a  name  to  him, 
he  went  in  search  of  any  person,  and,  if  he  did,  who  that 
person  was? 


Verdict — Guilty. 


Carringlon,  for  the  prosecution. 
C.  Watson,  for  the  prisoner. 

[Attomies— ZoteAmn,  and* 


Rbx  r.  DowsELL  and  Bridgwater. 

To  rapport  an  JLHE  prisoners  were  indicted  on  the  stat.  9  Geo.  4, 

Sght^cW^^^^  c  69,  s.  9,  for  night  poaching,  being  armed,  &c.     The 

by  three  or  indictment  contained  four  counts,  three  of  which  alleged 

Djore  beinff  ,            , 

armed,  aec.,  it  is  the  ofTence  to  have  been  committed  in  Rodborough  Hill 

pI^T^SJ'oii^  Brake;  and  the  fourth,  in  certam  inclosed  land  of  Sir 

oftiieproonen  Berkeley  William  Guise,    Bart.,   in  the  occupation  of 

place  laid  in  Samuel  Mcrrctt.    It  appeared  in  evidence,  that  Dow- 

and  rhatthe"  sell  alouc  was  sccu  in  Rodborough  Hill  Brake,  between 

party  wera  in  ^^^^  ^id  a  wood.  Called  Rodborough  Wood,  a  public  turn* 

another  wood,  pike  road  ran;  and  that  at  that  time  no  one  was  in  company 

parated  from  with  Dowscll;  that  he  then  escaped  out  of  the  brake  into 

dmedTbyT^  the  road,  where  he  was  seized  by  a  keeper,  and  whistled 

turnpike  toad,  loudly,  upon  which  fouT  more  men,  one  of  whom  was 


Rbx 

r. 
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Bridgwater,  came  out  of  Rodborough  Wood,  and  rescued 
Dowaell.    Shots  had  been  heard  in  the  direction  of  the 
brake  and  the  wood  previously,  but  the  witnesses  were 
unable  to  speak  as  to  which  place  the  shots  were  fired  in.      i>owsr.LL. 
Rodborough  Wood  was  not  in  the  occupation  of  Merrett. 

Crreaves,  for  the  prisoners. — ^There  is  no  evidence  to  go 
to  the  jury.  The  last  count  is  not  proved  so  as  to  apply  to 
the  wood;  and  there  is  no  evidence  whatever  of  any  one 
except  Dowsell  having  been  in  the  brake,  still  less  of  three 
being  there  together. 

Patteson.  J. — ^They  must  be  all  proved  to  be  in  the 
place  laid  in  the  indictment;  that  is  not  shewn  here :  there- 
fore the  prisoners  must  be  acquitted. 

Verdict — Not  guilty. 
Justice,  for  the  prosecution. 

Greanest  for  the  prisoners. 

[Attomei—Jenkmi,  and  John  fftdltJ] 


Rex  9.  Densley,  Stone,  and  two  Others. 

X  HE  prisoners  were  indicted  for  receiving  stolen  pro-  stolen  property 

perty,  knowmg  it  to  have  been  stolen.  5^L"cSdTii  an 

The  evidence  was,  that  the  property  having  been  dis-  »'*  engine- 

'^    ^       ^  ^^  house,  and,  it 

covered,  after  the  loss,  concealed  in  an  old  engine-house,  being  watched, 
several  persons  kept  watch,  and  Stone  came  alone  in  the  were  Men  tek- 
nigbt  and  took  the  property  out  of  the  engine-house;  on  '^^  *r*^'~ 
which  he  was  immediately  seized,  and  dropped  the  bag  warnmtthecon- 
in  which  the  property  was  amongst  some  standing  com ;  prisoners,  on 

an  indictment 
charging  them 
as  receiTen,  the  Jury  must  be  satisfied  that  the  property  had  been  stolen  by  some  other  person  to  the 
knowledge  of  the  prisoners,,  and  that  there  should  be  some  evidence  to  shew  that  such  was  the 
•••«• — ^«W,  also,  that  the  evidence  given  in  this  case  would  warrant  a  conviction  for  the  stealing. 

VOL.  VI.  E  E  N.  P. 
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1834.        sbortly  afterwards  the  other  prisoners  came  up  and  carried 
the  bag  away. 

Patteson,  J.  9  (in  summing  up). — ^You  must  be  satisfied 
that  all  the  prisoners  knew  that  there  was  stolen  property 
in  the  engine-house,  and  that  they  took  it  away  with  one 
common  design;  and  you  must  be  satisfied  that  Stone  and 
the  other  prisoners  went  together  with  the  intention  of  re- 
moving the  property,  and  that,  finding  Stone  in  custody,  in 
pursuance  of  such  intention  they  took  it  away.  But,  if  you 
do  believe  that,  then  another  difficulty  arises ;  for,  if  you 
believe  that  they  all  went  together,  then  the  question  will 
arise  whether  all  were  not  the  stealers?  There  b  no  evi- 
dence that  any  other  person  stole  the  property ;  if  there 
had  been  evidence  that  some  one  person  had  been  seen 
near  the  house  from  which  the  property  was  taken,  or 
there  had  been  strong  suspicions  that  some  one  person 
stole  it,  then  those  circumstances  would  have  been  evi- 
dence that  the  prisoners  received  it  knowing  it  to  have 
been  stolen.  But,  if  you  are  of  opinion  that  some  other 
person  stole  it,  and  that  the  prisoners  knew  of  that  fact, 
and  planned  together  in  order  to  get  the  property  away, 
they  may  be  convicted  of  receiving.  I  confess  it  appears 
to  me  on  this  evidence  rather  dangerous  to  convict  them 
for  receiving.  It  is  evidence  on  which  persons  are  con- 
stantly convicted  of  stealing.  The  question  is,  whether 
you  are  satisfied  that  they  were  the  stealers  or  the  re* 
ceivers  ? 

The  jury  found  them  all  guilty  of  stealing;  whereon  a 
verdict  of  not  guilty  was  entered  (a). 

Justice,  and  Greaves,  for  the  prosecution. 
Alexander,  for  the  prisoners. 

[Attorniea — LaUham,  and ."} 

{a)  The   grand  jury  had,  on     dpals  for  borglary,  and  stealing 
the  same  evidence,  ignored  a  bill     the  same  goods, 
against  the  same  prisoners  as  prin- 
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Rex  9.  Hester  Edwards. 

JuURDER.— This  indictment  charged  that  the  offence  Murder.— The 

had  been  committed  by  cutting  the  throat  of  the  deceased,  charge/oiat 

The  surgeon  proved  that  the  jugular  vein  was  divided,  J^^  ^J^j^ 

but  not  the  carotid  artery;  and,  on  cross-examination,  he  bycattiogthe 

stated  that  what  he  called  the  throat  was  not  cut,  the  deoesBed:— 

wound  not  having  extended  so  far  round  the  neck.  "^SiS"' ^ 

mtsaa  what  it 
commonly  bo 

C.  PAiUipSg  and  Watson^  for  the  prisoner,  submitted  caUed,  and  that 
that  the  indictment  was  not  proved.    The  throat  ought  ^^SJ^dby 
to  have  been  shewn  to  have  been  cut.  ihcwing  that 

the  Jugular  yem 
was  divided,  ai- 

Pattkson,  J.  —  The  question  is,  whether  the  term  jrodd^artery  wL 
"  throat"  in  the  indictment  is  to  be  confined  to  that  part  f°' ^Uj^^ «i- 

^  thougn  the  sur- 

of  the  neck  which  is  scientifically  called  the  throat,  or  geon  stated 

whether  it  means  that  which  is  commonly  caUed  the  throat ;  should  can  the 

I  am  clearly  of  opinion  it  means  the  latter,  and  I  do  not  ^^^  ^**  ?^ 
entertain  the  slightest  doubt  about  it. 

The  prisoner  was  acquitted  on  the  merits. 

Justice,  and  Greaves,  for  the  prosecution. 
C.  PkiUips,  and  C  Watson,  for  the  prisoner. 

[Attomiei— Ftsanf,  Buekanm,  if  Moore,  and  OroaiJ] 
8ee  the  case  of  Rt»  v.  ChOm,  ante,  Vol.6,  p.  121. 
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A  cart  hovel, 
consisting  of  a 
stubble  rooF, 
supported  by 
uprights,  in  a 
field  at  a  dis- 
tance from  other 
buildings,  is 
not  an  outhouse 
within  the 
meaning  of  the 
Stat  7  &  8  Geo. 
4,  c.  30,  8. 2. 


BEDFORD  ASSIZES. 

BEFORE   MR.    BARON   VAUGUAN. 

Rex  r.  Parrot. 

X  HE  prisoner  was  indicted  under  the  stat.  7  &  8  Geo.  4, 
c.  30,  s.  2,  for  setting  fire  to  a  place  described  in  the 
indictment  as  an  outhouse. 

It  turned  out  upon  the  evidence  that  the  building  was 
a  kind  of  cart  hovel,  consisting  of  a  stubble  roof,  supported 
by  uprights,  and  was  situate  by  itself  in  a  field,  some 
distance  from  any  other  buildings. 

Smithy  for  the  prisoner,  submitted  that  it  was  impro- 
perly described  as  an  outhouse. 

Vaughan,  B. — Was  of  that  opinion;  but  said  that  he 
would  not  stop  the  case  upon  the  point,  but  would,  if  it 
became  necessary,  reserve  it  for  the  opinion  of  the  Judges. 

The  prisoner  was  acquitted  upon  the  facts. 
Andrews,  for  the  prosecution. 
Smiih,  for  the  prisoner. 

[Attornies— 'floo/iery  and  Bogen.] 


See  the  case  of  Rex  y.  Hough' 
tony  antei  Vol.  4,  p.  555,  and  the 
cases  there  cited.    See  also  Rtx 


V.    Winter,    R.  &   R.  295,    and 
NortKi  cote,  2  East,  P.  C.  1021. 
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CAMBRIDGE  ASSIZES. 

BEFORE   MR.    BARON    VAUGHAN. 


Rex  9.  CoE. 

X  HE  prisoner  was  indicted  under  the  statute  9  Geo.  4, 
c.  Sly  s.  13  (a),  for  administering  saffron  to  the  prosecu- 
trixy  with  intent  to  procure  abortion. 

Pryme,  for  the  prisoner,  was  cross-examining  as  to  the 
prosecutrix's  having  taken  something  else  before  the  saf- 
fron, and  also  as  to  the  innoxious  nature  of  that  article. 

Vaughan,  B. — Does  that  signify?  It  is  with  the  inten- 
tion that  the  jury  have  to  do ;  and,  if  the  prisoner  adminis- 
tered a  bit  of  bread  merely  with  intent  to  procure  abortion, 
it  is  sufficient  to  constitute  the  offence  contemplated  by  the 

act  of  Parliament  (6). 

Verdict — Guilty. 

Praed,  for  the  prosecution. 

Pryme,  for  the  prisoner. 


March  \Atk. 

Semble,  that,  so 
far  as  the  na- 
ture of  the 
thing  admtnis« 
tered  is  con- 
cerned, the 
question  on  an 
indictment  un- 
der the  sia^ 
9  Geo.  4,  c:31, 
s.  13|  b  a  ques- 
tion of  the  ijij 
tention  of  the 
party  admi- 
nistering it,  and 
not  of  tlie  nox- 
ious or  innox- 
ious characfer  of 
the  article  itstlf. 


(a)  In  that  part  of  the  clause 
which  relates  to  women  quick 
with  child,  the  words  used  are^ 
**  anypokon  or  other  noxious  thing^^^ 
and  "  any  instrument  or  other 
means  whatever."  In  that  part  of 
the  clause  which  relates  to  women 
not  quicky  instead  of  the  words, 
*'  poison  or  other  noxious  thing/* 
the  words  used  are  **  any  medicine 
or  other  thing" 

(b)  The  poison  or  noxious 
thing  must  be  actually  taken  by, 
or  applied  to,  the  woman,  ( Rex  v. 


Cadman,  1  R.  &  M.  C.  C.  R.  1 U), 
and  administered  with  the  intent 
to  procure  miscarriage.  Whether 
it  would,  in  fact,  produce  that  ef- 
fect, seems  to  be  immaterial;  but 
whelher  it  should  appear  that  the 
drug  administered  was  a  *  poison ' 
or  '  noxious  thing,'  or  whether 
the  words,  *  other  means  whatever/ 
render  this  unnecessary,  seems 
doubtful.  See  Arch.  Cr.  Law, 
336, 4th  edit.;  1  Chit.  Burn,  10. 
The  al)ove  decision  seems  to  de- 
cide the  doulitful  question.  Huw- 
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ever,  see  the  case  of  Rex  v.  Scud- 
der,  ante,  Vol  3,  p.  605,  which 
decides,  that,  unless  the  woman  be 
with  cluld,  the  offence  is  not  com- 
mitted, whatever  the  intent  may 
iuiTe  been.  That  case  overrules, 
in  part,  a  decision  of  Mr.  Justice 
Lawrence^  in  Rex  ▼.  PhilUpit  3 
Gamp.  76;  but  that  learned  Judge 


said  also,  (and  this  part  does  not 
appear  to  have  been  questioned), 
"  that  it  was  immaterial  whether 
the  shrub  was  sayine  or  not,  or 
whether  it  was  capable  of  procuring 
aboriion,  if  the  prisoner  believed 
at  the  time  that  it  would  procure 
it,  and  administered  it  mth  that 
intent." 


SUFFOLK  ASSIZES— BURY  ST.  EDMUNDS. 

BBFORB  LORD  CHIEF  JUSTICE  DEMMAN. 


March  19th. 


Rex  v.  Howes. 

X  HE  nmgbtrate  who  committed  the  prisoner  for  trial 
was  called  on  the  part  of  the  prosecutor  to  prove  a  con- 
fession which  had  been  made  before  hinu 


Ptenderg€ut,  for  the  prisoner,  on  cross-examination, 
got  out  that  the  prisoner  said  in  the  presence  of  the  ma- 
gistrate and  of  two  constables  who  had  apprehended  him, 
but  who  were  not  bound  over  to  give  evidence,  that  he 


Where  a  pri- 
soner, who 
made  a  eonfes- 
lion  to  a  con- 
stable, in  conse- 
quence of  a 
promise  held 
out,  was  taken 
before  a  magis- 
trate, who, 
knowing  what 
had  taken 
place,  caudon- 

ed  the  prisoner  had  Confessed  to  them,  in  consequence  of  their  having  told 

imy  confessioilf  ^^^  ^^^^  ^^^  Others  had  split,  and  he  might  as  well;  and 

thf'^Mr*''*'  *^*'  '^^®  *®^^  ^'»  ^^  vrould  be  acquitted.  The  magistrate, 

notwithstand-  however,  Stated  that  he  told  the  prisoner  that  he  need 

confession  to  the  not  Say  any  thing  before  him  unless  he  pleased.    In  an- 

S^^thatAk  ^^®'  ^^  questions  from  the  Lord  Chief  Justice,  he  said 

second  confes-  that  the  constables  did  not  deny  the  truth  of  the  prisoner's 

sion  was  receiv  '.  ni.        li- 

able in  evidence  statement;  but  that  he,  the  magistrate,  told  him  that  his 

ti^e  priiMier,^      confcssiou  would  do  him  no  good,  but  that  he  would  be 
though  it  did      committed  to  prison  to  Uke  his  trial. 

not  appear  that  '^ 

the  magistrate 

told  the  prisoner  that  his  first  confession  would  have  no  effect,  and  he  therefore  might  have  acted 

under  an  impression,  tliat,  having  once  acknowledgt-d  Ids  guilt,  it  was  too  late  to  retract 
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Prendergatt. — The  magistrate  does  not  seem  to  have        \^^^ 


Rex 


gone  to  the  full  extent  of  telling  the  prisoner  that  his  for- 
mer confession  would  have  no  effect.  Constables  are  active 
agents  in  prosecutions ;  and  the  law  will  presume  that  the  Howes. 
confession  before  the  magistrate  was  a  continuation  of  the 
former  confession  extorted  by  the  constables.  The  state- 
ment of  the  constables  acting  upon  his  mind,  he  would 
naturally  imagine  that  it  was  then  too  late  to  retract. 

Denman,  C.  J. — You  do  not  refer  me  to  any  decision. 

Prendergast. — Jn  Archbold^s  Criminal  Law  it  is  laid 
down,  that  a  statement,  made  after  a  confession  obtained 
by  undue  means,  is  not  receivable,  if  it  resulted  from  the 
same  influence. 

Denman,  C.  J. — ^Yes;  but  I  cannot  say  that  this  state- 
ment did  result  from  the  same  influence  as  the  first. 

Prendergast  also  referred  to  Russel  on  Crimes  and  Mis* 
demeanors.  Vol.  ii.  p.  64S;  and  Rex  v.  Sarah  Nute,  there 
cited  (a). 

Denman,  C.  J. — I  do  not  think  these  cases  carry  it  any 
farther.     I  think  I  must  receive  the  confession  (b). 

The  confession  was  read;  but  the  prisoner  was  ac- 
quitted. 

Prendergast^  for  the  prisoner. 

(a)   See  also  the  other  cases  dence;**  and  reference  is  made  to 

collected  in  2  Russ.  Cr.  &  Misd.  2  East,  P.  C.  c.  16,  s.  94,  p.  658, 

from  p.  644  to  652.    At  page  648  and  Etx  v.  White,  1  Phil.  £v.  104. 
it  is  laid  domi,  that,  *'  if  a  confes-         (5)  According  to  the  case  of 

sion  has  been  obtained  from  the  Rex  v.  Lingate^  1  Phil.  Ev.  115, 

prisoner  by  undue  means,    any  "  where  a  prisoner  was  told  by  one 

statement  afterwards  made  by  him,  who  came  to  assist  the  constable, 

under  the  influence  of  that  con-  that  it  would  be  better  for  him  to 

fession,  cannot  be  admitted  as  evi-  confess;  but,  on  being  examined 
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the  following  day>  the  magistrate 
frequently  cautioned  lum  to  say 
nothing  against  himself;  yet  he 
confessed  before  the  magistrate; 


it  was  held  clearly  admisttble." 
See  also  J^x  t.  Hardwiekf  Id.; 
Rex  7,  Richardt,  ante.  Vol.  5,  p. 
318;  and  Rex  v.  Cooper,  Id.  636, 


March  22nd, 

Fractice. — The 
service  of  the  no- 
ticet  required  to 
be  giwn  by  a 
creditor  who 
seeks  to  bring 
up  a  debtor  un- 
der the  compul- 
sory clause  in 
the  Lords'  Act, 
32  Geo.  2,  c. 
28,  s.  16,  may 
be  proved  by  a 
witness  vivd 
voce,  and  need 
not  be  proved 
by  affidavit. 
Secut,  with  re- 
spect to  the  no- 
tices to  be  given 
by  the  prisoner. 


Ex  parte  Susan  Rolph^  a  Prisoner  for  Debt 

iSmITH  moved  on  behalf  of  the  detaining  creditor  to 
bring  up  the  prisoner  under  the  compulsory  clause  of  the 
Lords'  Act,  32  Geo.  2,  c.  ^,  s.  16(a)>  and  called  the 
clerk  to  the  attorney  as  a  witness,  to  prove  the  required 
notices. 

Prendergast^  for  the  prisoner,  contended  that  the  no- 
tices should  be  proved  by  affidavit. 

Denman,  C.  J.,  inquired  if  there  were  any  directions 
on  the  subject  in  the  act  of  Parliament? 

He  was  answered,  that  no  mention  was  made  of  affida- 
vits at  all  in  that  section  of  the  act. 


Prendergast  submitted,  that  although  the  act  said  no- 
thing about  affidavits,  yet  the  practice  had  always  been 
to  prove  the  notices  by  affidavit,  and  urged  his  Lordship 
to  act  upon  the  practice. 

Denman,  C.  J. — Not  in  preference  to  the  act  of  Par- 
liament; I  shall  follow  the  act  (6). 


(a)  By  this  section,  »  creditor 
causing  a  prisoner  to  be  broimrht 
up  must  give  twenty  days*  notice 
in  writing,  both  to  the  prisoner 
and  the  other  creditors,  or  their 
attomics. 

(6)  Section  17  says,  that  a  pri- 
soner brought  up  by  a  creditor 


into  Court  shall, ''  on  proof  there 
first  made  of  such  notices  as  be- 
fore directed*'  having  been  given, 
deliver  an  account  of  his  estate, 
&c.  This,  it  will  be  perceived, 
makes  no  mention  of  the  mode  of 
proving  the  notices;  but,  in  the 
Idth  section,  which  relates  to  the 
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The  prisoner  refused  to  render  her  account,  and  was 
remanded. 

Ex  parU 

Smith,  for  the  creditor.  Rolph. 

Prendergast,  for  the  prisoner. 

appficatioo  of  the  prisoner  by  pe-  therefore  but  reasonable  to  con- 

tition  to  the  Court,  it  is  provided  elude,  that,  if  the  le^slature  had 

that  an  affidavit  of  the  due  ser-  intended  to  require  proof  by  affi- 

vace  of  the  notices  to  be  given  by  davit  in  both  cases,  it  would  have 

him  must  be  delivered  with  the  mentioned  it  in  the  one  case  as 

petition,  and  read  in  Court.   It  is  well  as  in  the  other. 


NORWICH  ASSIZES. 

BEFORE  MR.  BARON  VAUOHAN. 


The 


Rex  r.  Elizabeth  Turner.  March  25M. 


prisoner  was  indicted  for  stealing  in  the  dwelling-  steafing  in  a 
house  of  James  Woodrow.  .t^letTS 

The  place  where  the  felony  was  committed  was  a  bed-  «>o«  »»<>«' **>« 

Mine  roof,  nor 

room  over  a  stable^  between  which  and  the  prosecutor's  having  any  di- 

1.1  1  •  .  red  communi- 

house  there  was  not  any  direct  communication.  There  cadon  with  the 
was  a  wash-house  under  the  same  roof  as  the  house,  ^T^^^f 
though  there  was  no  internal  communication  from  the  one  l^^^'  ^J^^ 
to  the  other ;  but  the  stable  was  a  separate  building,  nei-  charged  aa  a 
ther  under  the  same  roof,  nor  communicating  with  it  by  dw^Ko^L 
means  of  any  other  building. 

Vaughan,  B.,  told  the  jury  that  the  indictment  failed, 
so  far  as  the  stealing  in  the  dwelling-house  was  con- 
cerned (o). 

(a)  See  lUx  7.  Burrows,  I  Mood.  C.  C.  R.  274;  Rex  ?.  Westwood 
Russ.  &  Ry.  C.  G.  R.  496. 


CASES  AT  THE 
NORWICH  CITY  ASSIZES. 

BEFORE  MR.  SERJT.  STORKS. 

(Who  sat  far  Lord  Chief  Justice  Denman.) 


March  27th.  ReX  r. . 

A.  was  indicted  JL  HE  prisoner  was  indicted  for  stealing  a  whip,  the  pro- 
^jX^t"^   perty  of  Richard  Pratt. 

Richard?.  It  Jt  appeared  that  the  prosecutor's  proper  name  was 
the  prosecutor's  Richard  Jeremiah  Pratt^  but  he  was  generally  known  by 
^dJenmiJiv',  ^^  name  of  Richard  Pratt. 

but  that  he  was 

koown  by  the  ^^'  Seijt.  Storks  consuItcd  with  the  learned  Judges, 
""?p°!^*w  and  then  decided  that  the  indictment  was  suffidently  sus- 
snfficieot.  tained  by  the  evidence,  and  the  prisoner  was — 

Convicted. 
See  Res  v.  Berrimun,  ante,  Vol.  5,  p.  601. 
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BEFORE    MR.  JUSTICE   LITTLEDALE,   MR.  JUSTICE  VAUOHAN, 
AND  MR.  BARON  BOLLAND. 


May  Ulh.  ^^^  «'•  ArSCOTT. 

tt  is  not  any  X  HE  prisoner  was  indicted  under  the  stat.  1  Will.  4, 

tte  stotTwiii.  ^*  ^»  '^^  forging  and  uttering,  knowing  it  to  be  forged, 

4,c.  66,  to  an  indorsement  on  an  instrument,  which  was  in  the  form 

ment  upon  a  of  a  bill  of  cxchangc,  in  which  one  Aickman  was  the  payee. 

warrant  or  order 

for  the  payment 

of  money.  Nor, 

if  a  party  write  on  the  back  of  a  bill  of  exchange,  "  Received  for  R.  A.,"  and  sign  hu  own  name  to 

it,  is  he  guilty  of  forging  a  rectipi  within  the  provisions  of  that  statute. 

If  a  person  presents  a  bill  of  exchange  for  payment  with  a  forged  indorBcment  upon  it  of  a  re- 
ceipt by  the  payee,  and  the  clerk  to  whom  he  presents  it  objects  to  a  variance  between  the  spelling 
of  the  payee's  name  in  the  bill  and  the  indorsement,  upon  which  the  person  alters  the  indorse- 
ment into  a  receipt  by  himself  for  the  drawer.  Sembte,  that  the  act  of  presenting  the  bill  to  tlio 
clerk,  previous  to  his  objection,  is  sufficient  to  constitute  the  oflence  of  uttering  the  forged  indorse- 
ment. 
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The  indorsement  was — "  Received,  R.  Aikman."  ^934, 

It  appeared  that  the  prisoner  took  the  instmment  in 
question  to  the  bankingohouse  where  it  was  payable,  and 
presented  it  for  payment ;  but  the  clerk  perceiving  that 
the  name  of  the  payee  in  the  instrument  was  spelt  Aick- 
man  with  a  c,  but  in  the  indorsement  was  spelt  Aikman, 
without  any  c,  objected  to  pay  it;  upon  which  the  prisoner 
altered  the  indorsement  so  as  to  make  it  stand  thus — *'  Re- 
ceived for  R.  Aickman,  6.  Arscott/* 

Adolpkui,  for  the  prisoner,  submitted  that  this  did  not 
constitute  an  uttering  of  the  original  indorsement,  as  the 
whole  that  took  place,  viz.,  the  presentment  of  the  bill,  the 
objection  of  the  cleric,  and  the  alteration  by  the  prisoner, 
formed  but  one  transaction. 

Vauohan,  J.— It  is  brought  to  him  with  the  indorse- 
ment upon  it,  and  he  utters  it. 

LiTTLEDALB,  J. — ^Thc  question  is,  whether  he  uttered 
the  indorsement  with  intent  to  obtain  the  money? 

Vauohan,  J. — I  have  no  doubt  about  it  in  my  own 
mind. 

BoLLAND,  J.,  (who  during  the  argument  had  been  look- 
ing over  the  various  counts  of  the  indictment),  said — The 
offences  charged  in  the  indictment  are,  the  forging  an  tn- 
dargement  on  an  order  for  the  payment  of  money,  and 
also  the  uttering  of  the  indorsement,  and  the  forging 
and  uttering  a  receipt  on  an  order  for  the  payment  of 
money.  On  looking  at  the  act  of  Parliament,  the  sections 
which  apply  to  this  case  appear  to  be  the  third  and  the 
tenth.  By  the  third  section,  several  substantive  acts  of 
forgery  are  mentioned.  [His  Lordship  read  the  section 
through.]    Now,  if  this  had  been  charged  as  a  bill  of  ex- 
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1834.  change^  instead  of  an  order  for  the  payment  of  money, 
there  would  not  have  been  any  diflScuIty.  But  the  section 
does  not  include,  in  the  offences  enumerated,  the  forging 
of  an  indorsement  on  an  order  for  the  payment  of  money. 
The  tenth  section  applies  to  the  forging  and  uttering  of 
receipts.  But  the  words  used  are,  *'  any  acquittance  or 
receipt,  either  for  money  or  goods,  or  any  accountable  re-* 
ceipt,  either  for  money  or  goods,  or  for  any  note,  bill,  or 
other  security  for  payment  of  money."  That  section,  there- 
fore, will  not  apply  to  those  counts  which  charge  the  pri- 
soner with  forging  and  uttering  a  receipt  on  an  order  for 
the  payment  of  money. 

LiTTLEDALB,   J. — There   are  three  sets  of  offences 
charged  in  the  indictment ;  the  first  relates  to  an  order, 
the  second  to  a  warrant,  and  the  third  to  a  receipt.    It  is 
not  necessary  to  consider  the  first  question  that  was  raised, 
whether  the  prisoner  ultered  the  forged  indorsement  upon 
the  instrument  or  not,  as  those  counts  of  the  indictment 
which  charge  that  offence  are  not  properly  framed,  as  they 
do  not  properly  describe  the  instrument.    The  act  of  Par- 
liament which  consolidates  the  acts  relating  to  forgery 
says :  [His  Lordship  here  read  section  3,  and  observed:] — 
Therefore  it  is  made  a  felony  if  any  person. forges  or  puts 
off*  any  bill  of  exchange,  or  any  promissory  note  for  the 
payment  of  money,  or  any  indorsement  on  either  of  them. 
If  the  charge  had  been  the  uttering  a  forged  indorsement 
upon  a  bill  of  exchange,  it  would  have  met  the  facts  of 
this  case;  but  that  is  not  the  offence  charged  in  this  in-» 
dictment.    Let  us  then  see  what  the  act  of  Parliament 
provides  with  respect  to  warrants  and  orders.    The  le- 
gislature has  made  no  provision  for  forging  an  indorse-* 
ment  on  any  warrant  or  order,  but  for  forging  the  instru- 
ment itself;  and  I  think  the  act  of  Parliament  was  pur- 
posely so  framed,  because  warrants  and  orders  do  not  pass 
by  indorsement,  but  bills  of  exchange  and  promissory 
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notes  do.  It  is  very  probable  that  the  person,  who  drew  the  133^^ 
indictment,  not  seeing  in  the  instrument  so  many  days  or 
months  after  date^  did  not  think  it  was  a  bill  of  exchange, 
and  therefore  charged  the  prisoner  with  uttering  a  forged 
indorsement  on  an  order  for  the  pajrment  of  money. 
Now,  this  is  not  an  offence  within  the  act  of  Parliament; 
and  I  think  you  cannot  call  the  indorsement  itself  an  order 
for  thepajrment  of  money^  because  theword  ''indorsement  ** 
is  used  in  the  act,  and  the  act  meant  a  distinct  instrument 
in  mentioning  a  warrant  or  order.  Then,  as  to  the  tenth 
section,  the  question  is,  whether  this  is  forging  a  receipt 
for  the  payment  of  money?  The  words  are — ''  Received 
for  R.  Aickman,  G.  Arscott."  I  take  it,  that,  to  forge  a 
receipt  for  money,  is  writing  the  name  of  the  person  for 
whom  it  is  received.  But,  in  this  case,  the  acts  done  by 
the  prisoner  were,  receiving  for  another  person,  and 
signing  his  own  name.  Under  these  circumstances  the 
prisoner  must  be  acquitted  upon  this  indictment 

Vauohan,  J. — I  am  of  the  same  opinion.  And  I  think 
it  is  much  better  that  the  most  guilty  offender  should 
escape,  than  diat  the  law  should  be  strained  to  meet  any 
particular  case. 

Bodkin,  and  F.  V.  Lee,  for  the  prosecution. 

Adolphus,  for  the  prisoner. 

See  the  case  of  Rex  v.  Honoell,  ante^  p.  148. 
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PROMOTIONS, 


In  the  Vacation  after  Trinity  Term,  1833,  J.  Baiguy^ 
Esq.,  was  appointed  one  of  His  Majesty's  Counsel,  learned 
in  the  law. 

In  the  same  Vacation,  the  Hon.  C  E.  LaWf  was  ap- 
pointed Recorder  of  London,  vice  N»  Knawlys,  Esq.; 
and  John  Mirehouie,  Esq.,  was  appointed  Common  Ser- 
jeant, vice  the  Hon.  C.  E.  Law. 

In  the  Vacation  after  Hilary  Term,  1834,  Sir  J.  Camp- 
bell,  Knt.,  was  appointed  Attorney-General,  vice  Sir  W. 
Home;  and  C.  C.  Pepys,  Esq.,  was  appointed  Solicitor- 
General,  vice  Sir  J.  Campbell,  Knt. 

In  the  same  Vacation,  John  fFilUams,  Esq.,  was  ap- 
pointed a  Baron  of  the  Exchequer,  vice  Sir  John  Baylejf, 
Knt. 

In  the  same  Vacation,  Sir  Thomas  Denman,  Knt.,  Lord 
Chief  Justice,  was  promoted  to  the  Peerage,  by  the  title 
of  Baron  Denman,  of  Dovedale  in  the  county  of  Derby. 

In  the  same  Vacation,  Mr.  Serjeant  Jones,  by  His 
Majesty's  royal  licence,  assumed  the  name  of  Aicherley. 

In  Easter  Term,  1834,  Mr.  Justice  J.  Parke  was  appoint- 
ed a  Baron  of  the  Exchequer,  vice  Mr.  Baron  Faughanf 
and,  in  the  same  Term,  Mr.  Baron  Vaughan  was  appointed 
a  Judge  of  the  Court  of  Common  Pleas,  vice  Mr.  Justice 
Alder  son;  and,  in  the  same  Term,  Mr.  Justice  Alderson 
was  appointed  a  Baron  of  the  Exchequer,  vice  Mr.  Baron 


PROMOTIONS,  4  WILL.  IV.  413 

WiUianu;  and,  in  the  same  Term,  Mr.  Baron  WiUiams        ^qq^ 

was  appointed  one  of  the  Judges  of  the  Court  of  King's  ' — <— ^ 
Bench. 


In  Easter  Term,  1834,  his  Majesty  was  pleased  to  issue 
the  following  warrant: — 

"  William,  R. 
''Whereas  it  hath  been  represented  to  us,  that  it  would 
tend  to  the  general  dispatch  of  the  business  now  pending 
in  our  several  Courts  of  Common  Law,  at  Westminster,  if 
the  right  of  counsel  to  practise,  plead,  and  to  be  heard, 
extended  equally  to  all  the  said  Courts;  but  such  object 
cannot  be  effected  so  long  as  the  Serjeants  at  Law  have 
the  exclusive  privilege  of  practising,  pleading,  and  au- 
dience during  term  time  in  our  Court  of  Common  Pleas, 
at  Westminster:  We  do,  therefore,  hereby  order  and  di- 
rect, that  the  right  of  practising,  pleading,  and  audience, 
in  our  said  Court  of  Common  Pleas,  during  term  time, 
shall,  upon  and  from  the  first  day  of  Trinity  Term  now 
next  ensuing,  cease  to  be  exercised  exclusively  by  the 
Serjeants  at  Law;  and  that  upon  and  from  that  day.  Our 
Counsel  learned  in  the  law,  and  all  other  Barristers  at 
Law,  shall  and  may,  according  to  their  respective  rank 
and  seniority,  have  and  exercise  equal  right  and  privilege 
of  practising,  pleading,  and  audience,  in  the  said  Court  of 
Common  Pleas,  ^t  Westminster,  with  the  Serjeants  at 
Law.  And  we  do  hereby  will  and  require  you  to  signify 
to  Sir  Nicholas  Conyngham  Tindal,  knight.  Our  Chief 
Justice,  and  his  companions.  Justices  of  Our  said  Court 
of  Common  Pleas,  this  Our  Royal  will  and  pleasure,  re- 
quiring them  to  make  proper  Rules  and  Orders  of  the 
said  Court,  and  to  do  whatever  may  be  necessary  to  carry 
this  Our  purpose  into  effect.  And  whereas.  We  are 
graciously  pleased,  as  a  mark  of  Our  Royal  favour,  to 
confer  upon  the  Seijeants  at  Law,  hereinafter  named, 
being  Serjeants  at  this  present  time  in  actual  practice  in 
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IP34,  our  said  Court  of  Common  Pleas,  some  permanent  rank 
^  *  ^  uid  place  in  all  our  Courts  of  Law  and  Equity:  We  do 
hereby  further  order  and  direct,  that  Yitruouu  Lawet^ 
Thomas  D'Oyley,  Thomas  Peake,  WiUiam  St.  Julien 
Arabin,  John  Adams,  Thomas  Andrews,  Henry  Storks, 
Ebenezer  Ludlow,  John  Scriven,  Henry  John  Stephen, 
Charles  Carpenter  Bompas,  Edward  Goulbum,  George 
Heath,  John  Taylor  Coleridge,  and  Thomas  Noon  Tal- 
fourd,  Serjeants  at  Law,  shall  from  henceforth,  according 
to  their  respective  seniority  amongst  themselves,  have 
rank,  place,  and  audience,  in  all  our  Courts  of  Law  and 
Equity,  next  after  John  Balguy,  Esquire,  one  of  our 
Counsel,  learned  in  the  law.  And  we  do  hereby  will  and 
require  you  not  only  to  cause  this  Our  Direction  to  be 
observed  in  Our  Court  of  Chancery,  but  also  to  signify  to 
the  Judges  of  Our  several  other  Courts  at  Westminster, 
that  it  is  Our  express  pleasure  that  the  same  course  be 
observed  in  all  Our  said  Courts. 

"  Given  at  Our  Court  of  St.  James's,  this  twenty-fourth 
day  of  April,  in  the  fourth  year  of  Our  Reign. 

"  To  the  Right  Honourable  Henry  Lord  Broughait 
AND  Vaux,  Lord  Chancellor  of  Great  Britain." 
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COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  in  London  after  Hilary  Term,  1834. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

»  1834. 

Jones  v.  Thompson. 
ACTION  for  criminal  conversation  with  the  plaintiff's  in  an  action 

-^Ifg  for  criminal  con  - 

venation,  where 

The  adultery  was  committed  on  board  a  ship,  of  which  *^e  adultery 

"  ^    ,  ^  ..^..  ''*■  committed 

the  defendant  was  captain,  and  in  which  the  plaintiff's  on  board  a  ship 

•  /•  during  a  voy- 

wife  was  a  passenger.  .^e,  a  witnew 

It  appeared  from  the  evidence  of  a  witness  for  the  plain-  ^"J|ie*p"t  of 
tiff,  that,  whUe  on  the  voyage,  the  plaintiff's  wife  kept  a  the  plaintiff, 

,  ,  /   e  *  r  f  whether  the 

journal.    •  wife  did  not 

keep  a  journal, 

Wilde,  Serjt.,  proposed  to  ask  the  witness  whether  the  she  stated  for 
plaintiff's  wife  had  stated  for  what  purpose  she  kept  this  jjjg'iept'ft^** 
journal. 

Taddy,  Serjt.,  for  the  defendant,  objected  to  the  ques- 
tion. 

Wilde,  Serjt. — My  object  is,  to  shew  that  she  kept  this 
journal  to  shew  to  her  husband.  It  goes  to  shew  her 
mode  of  thinking  and  speaking  of  her  husband. 

TiNDAL,  C.  J. — I  think  it  may  be  asked. 

The  question  was  put. 

Verdict  for  the  plaintiff. 

Wilde,  and  Jones,  Serjts.,  and  Robinson,  for  the  plaintiff. 

Taddy,  and  Andrews,  Serjts.,  for  the  defendant. 

rAttornies— HtWman  4-  G.,  and  ShackelL] 
VOL.  VI.  *      F  F  N.  P. 


CASES  AT  NISI  PRIUS, 
First  Sitting  in  London  in  Easter  Term,  1834. 

BEFORE   MR.    JUSTICE   BOSANQUET. 


AprU25th,  Russell  r.  Rider  and  Others. 

A  broker's  man    A  HE  declaration  contained  counts  in  all  the  various 
having  taken      forms  usual  in  an  action  on  the  case  for  an  illegal  distress, 

posaeuion  of  o  ' 

property  under   together  with  a  count  in  trover.    The  action  was  brought 
rent,  after  re-     against  the  landlord,  the  broker,  the  auctioneer,  and  se- 
t^xXZ      veral  others. 
house  in  a  state       i|.  appeared,  that,  on  the  27th  of  December,  a  man 

of  excitement  ^^  '  '  .  i-ii 

bordering  on  named  Trigg  took  possession  of  the  goods  m  the  house 

landlord  think-  in  question  under  a  distress  for  rent,  and  continued  in 

iefviS*  had  been  posscssion  till  the  29th;  on  which  day  he  left  in  a  state  of 

procured  by  the  great  excitement  bordering  upon  insanity,  which  was  sup- 

li^?^  the  posed  by  the  landlord  to  have  been  produced  by  drugs, 

hoiue'  but****^  administered  to  him  in  liquor  by  the  people  of  the  house ; 

which  was  not  g^j  \^  consequeuce  of  this,  on  the  4th  of  January  follow* 

proved,  six  days  *■ 

after  broke  into  ing,  several  of  the  defendants  broke  into  the  house  and 

took  away  the  took  possession  of  the  things,  and  removed  them  from  the 

Sn'^^'re'^our^  premises,  stating  that  they  did  it  under  the  same  autho- 

demand  of  ad-  rfty  as  that  uudcr  which  Trigg  had  acted.  It  did  not  ap- 
thathehadno'  pear  that  any  application  for  admission  had  been  made 

Sn'^r'so  between  the  29th  of  December  and  the  4th  of  January. 

long  a  delay,  fhc  authority  from  the  landlord  for  the  distress  was  not 

and  that  the  "^ 

owner  of  the      produced  at  the  trial. 

^intakl^trover  On  the  cross -examination  of  a  witness  for  the  plaintiff, 
^^''whlre  a  wit-  ^^^^^^>  Serjt,  for  the  defendants,  put  a  paper  into  his 
ness  on  cross-     hand,  and  he  proved  that  it  contained  the  plaintiff's  sig- 

examination  " 

proves  the         nature. 

hand-writing  of 

party  to  a  paper,      Bompas,  Seijt.,  for  the  plaintiff,  desired  that  it  might 

the  counsel  for 

such  party  has 

no  right  to  see  the  paper  to  enable  him  to  found  an  ezaminatioD  as  to  whether  it  was  really  the 

writing  of  his  client  or  not. 

The  rule,  with  respect  to  defendants  not  fixed  by  the  evidence,  is,  that  the  verdict  in  their  fii- 
vour  is  to  be  given  at  the  close  of  the  plaintiff's  case. 
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be  handed  to  him  to  enable  him  to  found  an  examination 
of  the  witness,  as  to  its  being  the  plaintiff's  hand-writing. 

Andrews^  Serjt.,  objected. 

BosANQUETf  J.,  said,  that,  according  to  his  experience, 
the  practice  had  always  been  not  to  allow  it. 

One  of  the  plaintiff's  witnesses  said,  that  the  plaintiff, 
in  a  conversation  in  which  he  complained  of  the  violence 
that  had  been  used  as  illegal,  admitted  that  there  was 
rent  due,  but  said  that  the  distress  was  made  for  more  than 
it  ought  to  have  been. 

Andrews^  Serjt.,  submitted  that  the  plaintiff  must  be 
nonsuited.  There  is  no  evidence  to  support  the  special 
counts;  and  the  conversation  destroys  the  count  in 
trover,  as  it  shews  that  the  plaintiff  admitted  that  the 
goods  were  taken  for  rent,  but  said  that  they  were  taken 
for  too  much. 

BosANQUET,  J. — I  shall  not  stop  the  case  upon  this 
objection.  I  do  not  see  that  there  was  any  admission  that 
the  distress  was  legal. 

Barstow  submitted  that  the  auctioneer  was  entitled  to 
a  verdict  of  not  guilty.  The  case  of  Whitworthy.  Smith  (a) 
is  not  distinguishable  from  this,  as  the  evidence  shews  a 
tenancy  and  rent  in  arrear,  and  the  count  in  trover  en- 
tirely &ils.  If  the  goods  are  in  legal  custody,  though  for 
too  much  rent  in  arrear,  it  is  sufficient.  A  complaint  of  ex- 

(a)  Ante,  Vol.  5,  p.  250.    A  vered  the  goods  back  to  the  per- 

tenant  owed  rent  to  his  landlord,  son  who  had  brought  them  to  him; 

who  distrained  for  more  than  was  and  it  was  held,  that,  as  tome  rent 

due,  and  removed  the  goods  to  was  due  to  the  landlord,  the  tenant 

an   auctioneer's  premises.     The  could  not  maintain  trover  against 

tenant  gave  notice  to  the  auc-  the  auctioneer, 
tioneer  not  to  sell,  and  he  deli- 

F  f2 
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1834.  ^^^^  ^  taking  goods  admits  the  right  to  take  some.  There 
is  nothing  to  connect  the  auctioneer  with  the  taking  of  the 
good  8^  or  the  doing  of  the  acts  mentioned  in  the  special 
counts. 

BosANQUETy  J. — I  think  there  is  a  material  distinction 
between  this  case  and  that  of  Whiiworth  v.  Smith,  as  in 
this  case  the  goods  were  taken  by  violence,  by  breaking 
the  door,  and  in  the  conversation  the  violence  was  adverted 
to.  But  I  will  take  a  note  of  the  objection^  and  give  you 
leave  to  move  the  Court. 

Two  of  the  defendants,  against  whom  there  was  no  evi- 
dence, were  then  found  not  guilty,  Bosanquet,  J.,  ob- 
serving— ^The  new  rule  with  respect  to  defendants  not  fixed 
by  the  evidence  is,  that  the  verdict  in  their  favour  is  to  be 
taken  at  the  end  of  the  plaintiflTs  case  (a). 

Several  witnesses  were  called  for  the  pefendant ;  but 
they  failed  in  establishing  that  any  act  had  been  done  by 
the  parties  in  the  house  to  Trigg,  tending  to  produce  the 
state  in  which  he  left  possession. 

Bompas,  Serjt.,  in  reply,  inter  alia.^— On  the  4th  of  Jan- 
uary there  was  no  right  to  break  and  enter,  and  the 
seizure  and  removal  were  illegal,  and  made  all  the  parties 
concerned  liable  in  trover.  The  case  of  Woolley  v. 
Rich  (b)  bears  upon  this  point,  as  it  decides  that  recaption 
must  be  upon  fresh  pursuit.  But,  without  that,  the  first 
distress  must  be  good  to  justify  a  second  entry ;  which 
is  not  the  case  here,  as  no  authority  has  been  shewn  for 
the  first  entry. 

Bosanquet,  J. — I  am  of  opinion  that  the  defendants 


(a)  See  the  case  of  Child  v.  Chamherlaifh  ante,  p.  213. 
(b)  5M.&P.66d;  7BiDg.  661. 
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cannot  justify  the  breaking  into  the  house  on  the  4th  of 
January^  when  possession  had  been  left  so  far  back  as  the 
29th  of  December  previous. 

Verdict  for  the  plaintifl-— Damages  70/.  on 
the  count  in  trover,  against  several  of 
the  defendants. 

BompciSf  Seijt.,  and  Peiersdorff,  for  the  plaintiff. 

Andrews^  Serjt.,  and  Barsiow,  for  the  defendants. 

[Attomies — J.  Humphrey i^  and  T.  Hill,  Kid  Collier  Sf^  Co.l 


Second  Sitting  in  London  in  Easter  Term,  1834. 

BEFORE  MR.  JUSTICE  BOSANQUET. 

Dennys  and  Another  v,  Sargeant.  May  2w/. 

Assumpsit  for  goods  sold  and  delivered.  Plea— Non   An  officer  in  the 

army,  being  re- 
aSSUmpSlt.  quired  to  join 

The  plaintiffs  were  wine  merchants,  carrying  on  busi-  J*he  EasTindie" 

ness  in  Crutched  Friars,  in  the  city,  and  the  defendant  left  h«  wife  in 

was  a  lieutenant  in  the  9th  regiment  of  dragoons.     The  settled  a  certam 

action  was  brought  to  recover  the  sum  of  31/.  10*,  for  XhSrTsregu- 

wine  furnished  to  the  wife  of  the  defendant,  who  was  re-  ia;»y  paW-— 

Held,  in  an  ac- 

siding  in  the  neighbourhood  of  London,  during  the  ab-  tion  by  a 

sence  of  her  husband  with  his  regiment  in  the  East  Indies,  goods  delivered 

No  proof  was  given  of  the  order  for  the  wine;  but  it  was  ^^^^  \hTw'^ 

proved,  that,  on  three  occasions,  the  first  being  the  14th  was  living,  that 

«.«.        •  ^^^^  ^«.  i.^iA-r^.  ^^        it  was  not  to  be 

of  October,  1830,  and  the  last  the  19th  of  February,  1831,  treated  as  a 
wine  to  the  amount  above  specified  was  delivered  to  the  ^.Xv^ihlt' 
defendant's  wife,  part  of  it  while  she  was  residing  in  Sloane-  '!**  q""^*o»«  *»' 

*  ^  the  jury  were, 

1st,  whether  the 
goods  supplied  were  necessaries,  considering  the  condition  in  life  of  the  husband;  2ndly,  whether 
the  sum  of  money  settled  was  sufficient;  and,  Srdly,  whether  it  was  or  was  not  notorious  in  the 
neighbourhood  that  the  wife  was  living  in  a  style  not  justified  by  the  rank  of  her  husband :  and 
the  jury  having  found  the  first  question  in  the  negative,  and  the  others  in  the  affirmative,  it  was  held 
that  the  verdict  must  be  for  the  defendant 
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1834.  street,  Chelseap  and  the  remainder  while  she  was  living  at 
Thistle  Grove,  Brompton.  The  witness  called  to  prove 
that  the  defendant  was  the  husband  of  the  lady  to  whom 
Saroeamt.  j}^Q  ^ine  ^iLg  gent,  stated  that  the  marriage  took  place  in 
18S5,  when  the  defendant  was  scarcely  nineteen;  that  the 
defendant  and  his  wife  went  together  to  the  Cape  of  Good 
Hope  in  1826,  and  returned  to  England  in  18S8;  and  that, 
in  the  beginning  of  the  year  1829,  the  defendant  went  to 
the  East  Indies,  leaving  his  wife  in  England. 

Talfourd,  Serjt,  for  the  defendant,  submitted  that 
there  was  no  case  for  the  jury.  There  is  no  proof  of  any 
order  given.  Also,  there  is  no  proof  that  the  defendant 
would  not  have  permitted  his  wife  to  accompany  him 
abroad ;  nor  is  there  any  affirmative  proof  that  she  had 
not  ample  means  of  supporting  herself.  These  are  two 
reasons  why  the  plaintiffs  cannot  recover.  If  a  man  thrusts 
his  wife  out  of  doors,  a  tradesman  may  trust  her.  But  it 
lies  on  the  tradesman  to  shew  the  fact  of  the  husband 
having  done  so.  It  cannot  be  said  that  the  plaintiffs  sup- 
plied the  goods  to  Lieutenant  Sargeant,  because  he  was 
in  India.  Probably,  they  gave  credit  to  the  wife,  taking 
the  chance  of  payment  by  her.  But  they  have  not  shewn 
any  order  from  her. 

Cooper,  on  the. same  side,  referred  to  Manwaring  y. 
Leslie  (a). 

BosANQUET,  J. — I  shall  not  stop  the  case,  on  the  ground 
that  there  is  no  proof  of  any  order,  because,  supposing 
it  was  a  case  of  goods  furnished  to  the  defendant  himself, 
the  evidence  would  be  sufficient   It  has  been  proved  that 

(a)  Ante,  Vol.  2,  p.  507«    In  was  living  apart  from  him,  it  is 

that  case  Lord  Tevtterden  decided,  for  him,  the  tradesman,  to  shew 

that,  if  a  tradesman  brings  an  ac-  that  her  so  living  proceeded  from 

tion  against  a  husband  for  goods  some  cause  which  would  justify 

furnished  to  his  wife  while  she  it. 
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the  wine  was  delivered  at  the  house;  and  there  being  no  (3^4 
complaint  and  no  return,  it  is  a  question  for  the  jury, 
whether  that  is  not  proof  of  an  order  having  been  given  ? 
As  to  the  other  point,  according  to  the  evidence,  the  de- 
fendant and  his  wife  go  out  to  the  Cape  together,  and 
come  back ;  and  then  he  is  ordered  to  join  his  regiment  in 
India.  It  does  not  appear  that  she  ever  refused  to  go  with 
him  to  India.  I.  do  not  consider  this  as  a  case  of  separa- 
tion. But  you  shall  have  leave  to  move,  if  the  objections 
do  not  receive  an  answer  in  the  course  of  your  case. 

Talfourd^  Serjt.,  then  addressed  the  jury  for  the  defen- 
dant, and  called  several  witnesses;  from  whose  evidence  it 
appeared  that  the  wife  of  the  defendant  lived,  during  the 
time  in  question,  in  a  very  extravagant  style,  keeping  se- 
veral saddle  horses,  and  servants  of  various  descrip- 
tions; frequenting  the  Opera  and  other  places  of  public 
amusement;  and  also  committed  adultery  with  several  per- 
sons. It  was  also  proved  that  the  defendant  had  settled 
upon  her^  previous  to  his  departure  for  India,  money 
which,  with  the  settlement  made  upon  the  marriage,  gave 
her  an  income  of  166/.  15«.  a  year. 

BosANQUET,  J.,  (in  summing  up),  said — ^The  goods  are 
proved  to  have  been  delivered;  and  it  does  not  appear  that 
any  complaint  was  made.  One  question  will  be,  whether 
they  were  furnished  by  Mrs.  Sargeant*8  direction  ?  It  ap- 
pears that  she  was  left  in  England  by  arrangement  be- 
tween her  husband  and  herself.  And  it  appears,  also, 
that  a  settlement  was  made,  and  the  stock  transferred,  and 
that  she  had  an  income  amounting  to  166/.  and  a  fraction. 
The  defendant  says,  first,  that  this  provision,  having  been 
made  and  paid,  was  an  adequate  provision,  and,  therefore, 
he  is  not  bound  to  pay  for  goods  for  her.  The  first  ques- 
tion, therefore,  will  be,  whether,  the  defendant  having 
done  all  this,  you  think  the  provision  he  has  made  is  or  is 
not  an  adequate  provision  for  her  maintenance?    l^hcn 
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1834.  y^^  ^^^^  consider  whether  the  amount  of  goods  furnished 
to  Mrs.  Sargeant^  supposing  her  not  to  have  been  guilty 
of  misconduct,  and  not  to  have  had  any  provision,  was, 
for  a  woman  in  her  situation,  more  than  would  be  consi- 
dered necessary  for  her  state  in  life,  between  the  1 4th  of 
October  and  the  ]  9th  of  February.  But  there  is  another 
question  on  which  I  wish  you  to  give  me  your  opinion.  It 
appears,  that,  after  the  defendant  left  England,  his  wife 
lived  in  a  very  improper  manner,  and  the  adultery  is,  in 
fact,  admitted.  But,  it  is  admitted,  on  the  other  side, 
that  the  plaintiffs  had  no  personal  knowledge  of  her  mode 
of  living.  But  the  question  which  I  wish  you  to  answer 
is,  whether  it  was  notorious  in  the  neighbourhood  that  she 
was  living  in  a  style  beyond  the  rank  and  condition  of  her 
husband;  because  this  may  be  material.  When  you  have 
answered  these  questions,  I  will  say  what  in  my  opinion 
the  effect  of  your  answers  is  upon  the  case. 

The  jury,  having  made  some  inquiries  respecting  the 
pay  of  a  lieutenant  of  cavalry,  after  considering  the  evi- 
dence, said — ^First,  that  they  thought  the  quantities  of  wine 
supplied  were  not  necessaries  according  to  the  condition 
in  life  of  the  defendant;  secondly,  that  the  provision  made 
by  the  defendant  for  his  wife  was  quite  sufficient ;  and 
thirdly,  that  it  was  notorious  in  the  neighbourhood  that 
the  defendant's  wife  was  living  in  a  style  of  expense  be- 
yond what  was  justified  by  the  condition  in  life  of  her 
husband. 

BosANQUET,  J.— Then  I  think  the  verdict  should  be  for 
the  defendant. 

Verdict  for  the  defendant. 

Andrews,  and  Coleridge,  Serjts.,  and  Payne,  for  the 
plaintiffs. 

TalJ'ourdy  Serjt.,  and  Cooper,  for  the  defendant. 

[Attoruies— ^//«<u«  Sf  Co,,  and .] 
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Clarke  v.  Postan.  May  3rd. 

jL  he  first  count  of  the  declaration  stated,  after  the  usual  To  maintain  an 
introductory  averments,  that  the  defendant,  on  the  I8th  of  \  p^i^?for'^ 
February,  1834,  appeared  before  Sir  John  Key,  one  of  ^^"8^«**  • 
the  justices  of  the  peace  for  the  city  of  London,  and  there  of  felony 
falsely  and  maliciously,  and  without  any  reasonable  or  pro-  trate,  it  is  not'" 
bable  cause,  charged  the  plaintiff  with  having  feloniously  gbewAatthc 
stolen  divers  eoods  and  chattels,  to  wit,  a  pair  of  pistols  charge  waa 

11  /.  11..  !.        1  .      f«kendownin 

and  a  bag  of  trusses ;  that  the  justice  refused  to  entertam  writing  and 
the  charge,  and  dismissed  it;  and  that  the  defendant  had  thl^mil^trate. 
not  further  prosecuted,  but  abandoned  his  complaint;  and  ButitUnwet. 
the  same  was  wholly  ended  and  determined.    The  second  jary  should  be 
count  stated,  in  substance,  that,  before  the  conunitting  of  wss  made  to  the 
the  grievances,  &c.,  one  Thomas  Lane  was  possessed  of  a  JJ^^'".'*' 
pair  of  pistols,  a  pair  of  spurs,  and  two  trusses,  and  died  induce  him  to 
intestate  on  the  9th  of  February,  1834;    and  that  the  charge  of  felony. 
plaintiff  and  one  Margaret  MacMahon,  by  the  leave  of 
the  sister  and  next  of  kin  of  the  deceased,  took  pos- 
session of  the  pistols,  spurs,  and  trusses,  and  disposed 
thereof  for  their  own  benefit,  without  any  felonious  or  dis- 
honest act  or  intent ;  yet  the  diefendant,  intending  to  in-    • 
jure  the  plaintiff,  and  to  have  it  believed  that  she  was 
guilty  of  stealing  them,  said  of  the  plaintiff  and  Mrs.  Mac 
Mahon,  '*  I  have  got  something  here  that  will  send  them 
to  the  Old  Bailey,  if  they  do  not  mind  what  they  are  at ; 
and  I  will  spend  thirty  or  forty  pounds  upon  it,  but  I  will 
serve  them  out.     They  have  regularly  robbed  him  (mean- 
ing the  deceased).*' 

The  defendant  pleaded  not  guilty. 

According  to  the  testimony  of  the  witnesses  called  on 
the  part  of  the  plaintiff,  it  appeared,  that,  in  consequence 
of  a  quarrel  which  had  taken  place  at  the  funeral  of  a  de- 
ceased lodger  of  the  plaintiff  and  her  sister,  Mrs.  MacMa- 
hon, (who  jointly  kept  a  lodging  house),  an  assistant  of  the 
defendant  (who  was  the  undertaker  employed)  summoned 
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1834.  ^^^  plaintiff,  her  sister,  and  one  of  the  lodgers,  on  a  charge 
of  assault;  that  the  defendant  attended  the  hearing  before 
Sir  John  Key ;  and  when  the  charge  of  assault  was  dis- 
missed, the  defendant  stood  forward  and  said,  "  I  have 
another  charge  to  make  against  Mrs*  Clarke  and  her  sis- 
ter," adding  that  ''it  was  a  charge  of  felony  for  abstracting 
two  pistolsi  a  bag  of  trusses,  and  a  pair  of  spurs,  from 
the  property  of  their  late  lodger."  They  stated  further, 
that  the  magistrate  dismissed  that  charge  also«  In  sup- 
port of  the  second  count  a  witness  was  called,  who  was 
clerk  to  the  plaintiff's  attorney,  and  he  stated,  that,  by  de- 
sire of  the  plaintiff,  he  went  with  the  party  before  the 
magistrate;  and  that,  before  they  were  called  in,  he  saw 
the  defendant  in  Guildhall  Yard,  and  asked  him  if  it 
would  not  be  much  better  to  let  the  matter  drop,  or  that 
all  parties  should  be  bound  over  to  keep  the  peace  towards 
each  other;  and  that  the  defendant  replied,  he  would  do 
no  such  thing,  and  followed  up  the  remark  by  saying  he 
was  determined  to  serve  them  out ;  and  then,  pointing  to 
a  bundle  which  he  had  under  his  arm,  used  the  words 
mentioned  in  the  declaration.  A  lady,  who  was  a  cousin 
of  the  deceased  lodger,  and  who  attended  at  the  house 
on  behalf  of  his  sister,  to  take  charge  of  his  property, 
was  also  called  on  the  part  of  the  plaintiff.  She  stated 
that  she  packed  up  every  thing  with  the  assistance  of  a 
servant;  that  there  were  a  variety  of  dirty  articles  lying 
about;  that  she  did  not  see  either  spurs  or  pistols,  but 
did  see  some  trusses  on  the  bed;  that  she  examined  every 
thing,  intending  to  take  away  every  thing  of  value ;  that 
had  she  seen  any  pistols  or  spurs,  she  should  have  thought 
it  right  to  pack  them  up ;  and  that  she  said  to  the  plaintiff 
and  her  sister,  that  all  that  remained  in  the  room  she  con- 
sidered as  rubbish;  and,  if  any  thing  was  of  use  to  them, 
they  might  have  it. 

Prendergasif  for  the  defendant,  submitted,  that,  with 
respect  to  the  second  count,  there  was  nothing  for  him  to 
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answer,  as  the  averment  that  the  plaintiff  had  the  articles         yg^^ 
by  gift  from  the  deceased's  sister  had  not  only  failed  of 
proof,  but  had  rather  been  negatived. 

BosANQUET,  J. — There  are  the  words,  "  They  have  re- 
gularly robbed  him."  You  may  reject  the  introductory 
averment,  if  the  words  set  out  in  the  count  are  sufficient 
without. 

Prendergasi  then  addressed  the  jury  for  the  defendant, 
and  called  several  witnesses,  who  denied  that  any  charge 
of  stealing  was  made  by  the  defendant  before  the  magis- 
trate, after  the  dismissal  of  the  charge  of  assault,  as 
stated  by  the  plaintiff's  witnesses.  They  admitted  that 
the  defendant  did  say  something  about  the  trusses  and  pis- 
tols, but  said  that  it  was  during  the  progress  of  the  case 
of  assault.  They  also  swore  that  the  defendant  had  not 
any  bundle  under  his  arm.  One  of  them,  a  police  con- 
stable, stated,  in  addition,  that,  on  the  Monday  morning 
previous  to  the  hearing  of  the  assault  case,  he  saw  the 
plaintiff,  and  asked  whether  she  had  removed  any  pro- 
perty, or  whether  any  property  of  the  deceased  had  been 
given  to  her,  either  directly  or  indirectly ;  to  which  she 
replied — "  No,  not  to  the  value  of  one  farthing." 

BosANQUET,  J.,  (in  summing  up),  said — This  action  is 
brought  upon  two  grounds:  first,  for  a  malicious  charge 
made  before  a  magistrate ;  and,  secondly,  it  is  an  action  of 
slander.  With  respect  to  the  second  ground,  no  justifica- 
tion is  put  upon  the  record ;  and  you  will,  therefore,  have 
to  consider  whether  the  words  were  spoken,  and  spoken 
in  the  sense  alleged  in  the  declaration,  viz.  of  taking  the 
property  feloniously.  As  to  the  first  count,  the  first  ques- 
tion is,  whether  any  such  charge  was  made  before  the  ma- 
gistrate,  aye  or  no.  It  has  been  suggested  by  the  de- 
fendant's counsel,  that  it  must  be  taken  down  in  writing, 
and  acted  on.     I  am  not  of  that  opinion.     But  I  am  of 
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1834.  opinion  that  it  must  be  made  to  the  magistrate^  with  a  view 
to  get  him  to  entertain  it.  The  question  is,  first ,  was  the 
charge  made  seriously  before  the  magistrate  for  the  pur* 
pose  of  his  entertaining  it  as  such?  and,  if  it  was,  then  was 
it  made  without  reasonable  and  probable  ground — ^thb 
is  partly  a  question  of  law  and  partly  of  fact ;  and,  then, 
thirdly,  if  there  were  reasonable  and  probable  grounds  for 
the  charge,  was  it  made  maliciously  on  the  part  of  the  de- 
fendant? [His  Lordship  stated  the  facts  to  the  jury,  and 
observed :] — If  what  the  policeman  said  is  true  as  to  the 
conversation  with  the  plaintiff  on  the  Monday,  and  he 
communicated  it  to  the  defendant,  then  I  cannot  say  that 
it  may  not  be  evidence  of  reasonable  and  probable  cause. 
Then  comes  the  question  whether  the  charge  was  made 
maliciously?  The  second  count  of  the  declaration  has  a 
double  aspect,  as  a  substantive  complaint,  and  also  as 
shewing  malice.  His  Lordship  observed  upon  the  con- 
tradictory evidence,  with  respect  to  the  defendant's  having 
a  bundle  under  his  arm ;  and  left  the  case  to  the  jury,  who 
returned  the  following  verdict — 

"  The  jury  find  that  there  was  no  direct  charge  of  felony 
before  the  magistrate.  On  the  second  count,  we  find  the 
slanderous  expressions  have  been  used,  for  which  we  give 
damages  25/." 

Verdict  for  the  defendant  on  the  first  count; 
and  for  the  plaintiff  on  the  second  count 
Damages — 25L 

Talfourd,  Serjt.,  and  Patfne,  for  the  plaintiff. 

Prendergast,  for  the  defendant. 

[Attomies — Atton,  and  In  Perum,] 
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Second  Sitting  in  Middlesex^  in  Easier  Term,  1834. 

BEFORE  MR.  BARON   OURNEY. 


1834. 


Harding  and  Wife  v.  Kino.  ^prU  30th. 

^xSSAULT. — Pleas,  first,  general  issue;    second,  son  ifa  party  be 

assault  demesne.     Replication,  de  injurid.  two^agis^tnltes 

On  the  part  of  the  plaintiff,  evidence  was  given  of  an  ^^  ■"  "" 

assault  committed  by  the  defendant  on  the  plaintiff's  wife,  ditmiss  the 

oomplaint,  giv- 
ing him  a  certi- 
ficate under  the 
8Ut  9  Geo.  4, 


B.  Andrews^  for  the  defendant,  proposed  to  put  in  a 


certificate,   signed  by  Mr.  Murray  and  Mr.  Trail,  two   c.3i,  8.27,  he 

cannot  avail 

magistrates,  given  under  the  stat.  9  Geo.  4,  c.  31,  ss.  27  himself  of  this 
and  28  (a),  they  having  heard  the  complaint,  and  dismissed  ^fence  to^n* 
it,  awarding  the'  costs  of  the  summons  to  be  paid  by  the  '^^^  ^*'  *ji® 

'  ®  *r  J  same  assault, 

defendant.  unless  it  be 

spedally  plead- 
ed. 

Piatt,  and  Steer,  for  the  plaintiffs,  objected  that  the 
certificate  ought  to  have  been  specially  pleaded. 

B.  Andrews,  for  the  defendant. — The  words  of  the 
statute  are,  that  if  the  party  "  shall  have  obtained  such 
certificate,  in  every  such  case  he  shall  be  released  from 
all  further  or  other  proceedings,  civil  or  criminal,  for  the 
same  cause.*' 

GuRNEY,  B.,  (having  conferred  with  the  other  learned 
Barons). — ^We  are  unanimously  of  opinion  that  this  cer- 
tificate ought  to  have  been  specially  pleaded.    The  sta- 

(a)  Set  forth  Garr.  Supp.  339,  and  Chit,  edit  of  Bam'f  JuRtice, 
Vol.  1,  p.  271. 
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tute  does  not  enact  that  it  shall  be  given  in  evidence  under 
the  general  issue.  Whenever  a  statute  gives  a  defence,  it 
should  be  specially  pleaded.  It  is  so^  where  either  a  bank- 
ruptcy, or  a  discharge  under  the  Insolvent  Act,  is  to  be 
used  as  a  defence,  or  where  the  Statute  of  Limitations  is 
intended  to  be  relied  on. 


The  certificate  was  not  put  in. 

The  case  went  on  upon  its  merits;  and  the  jury  found  a 
verdict  for  the  defendant,  on  the  plea  of  son  assauU  de- 
mesne. 

Plait  and  Steer^  for  the  plaintiff. 
B.  Andrews^  for  the  defendant. 

[Attomies — Rhode*  4*  B./  and  Homidge.'] 


COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  in  London^  after  Easter  Term^  1834. 

BEFORE  LORD  CHIEF  JUSTICE  TIKDAL. 


Lawrence  v.  Potts. 

Assumpsit  on  an  attomey^s  bill.— The  costs  were 
incurred  in  conducting  an  action  of  ejectment,  in  which 
the  sanity  of  the  defendant's  father^  who  had  made  a  will, 
and  bequeathed  his  property  away  from  the  defendant, 
was  the  main  question.  The  plaintiff  conducted  the  case 
up  to  the  time  for  delivering  briefs  to  counsel,  havuig  se* 
veral  times,  from  the  month  of  April  to  October,  required 
the  defendant  to  furnish  him  with  money  on  account    He 


May  30M. 

An  attorney, 
who  has  com- 
menced an  ac- 
tion for  his 
client,  has  a 
right  to  refuse 
to  go  on  with- 
out an  advance 
of  money  on 
account,  pro- 
Tided  he  gives 
his  client  suiB- 
dent  notice  of 
his  intention 
to  enable  him 
to  make  the  required  provision. 

If  an  attorney  has  reanmabU  and  probable  groimds  for  ecmmencifig  an  action,  and  desists  from 
prosecuting  it,  because  he  cfiertoardt  discovers  that  the  cause  cannot  be  successfully  proceeded 
with,  he  is  entitled  to  recover  his  costs  from  his  client. 
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did  not  do  so,  and  the  result  was,  that  a  rule  was  made  1334, 

absolute  for  judgment  as  in  case  of  a  nonsuit. 

Atcherley,  Serjt,  for  the  defendant. — ^An  attorney  can- 
not stop  short  because  the  funds  are  not  forthcoming,  and 
suffer  his  client's  claim  to  be  defeated  on  that  account. 
The  question  is,  whether  an  attorney,  who  has  brought 
a  cause  up  to  the  time  for  delivering  briefs  to  counsel,  and 
then  stops,  can  maintain  an  action  for  his  bill?  Also,  if 
a  man  brings  an  action,  which  he  knows  has  no  foundation, 
to  induce  the  other  side  to  come  to  some  terms,  his  con- 
duct is  not  justifiable  either  in  law  or  morals.  An  attor- 
ney cannot  recover  in  respect  of  an  action  he  advised  and 
brought,  if  he  had  not  at  the  time  any  fair  and  sperate 
ground  of  success. 

Several  witnesses  were  called  for  the  defendant,  from 
whose  evidence  it  appeared,  that  the  plaintiff  had  received 
10/.  on  account  before  issue  was  joined  in  the  action  of  eject- 
ment ;  and  that  after  issue  joined  he  said  he  should  not  carry 
the  cause  into  Court  unless  he  had  a  sum  of  S5/.  They 
also  stated  that  the  plaintiff  said,  at  one  time,  there  was 
a  good  cause  of  action,  and  he  had  no  doubt  he  should 
not  be  obliged  to  call  all  his  witnesses.  At  another  time 
he  said,  there  was  one  very  important  witness,  if  they 
could  get  hold  of  him,  viz.  the  barber  who  shaved  the 
testator*  But  it  did  not  appear  that  they  had  ever  heard 
him  say  any  thing  in  discouragement  of  the  action  until 
after  he  had  abandoned  it,  and  delivered  his  bill  of  costs. 

Wilde,  Serjt,  in  reply. — It  appears  that  the  plaintiff 
continued,  from  April  to  October,  asking  at  intervals  for 
a  sum  of  25L,  which,  on  their  offer,  he  agreed  to  take 
instead  of  31/.     Van  Sandau  v.  Brown  (a)  is  the  latest 

(a)  2  Moore  &  Scott,  543.  That  is  desirous  of  giving  up  the  con- 
case  decides,  that,  <'  if  an  attorney     duct  of  a  cause,  be  must  give  his 
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1834.  decision  as  to  the  law  of  the  case.  A  man  is  not  to  turn 
round  on  the  sudden ;  but  if  he  gives  reasonable  opportu- 
nity to  the  client  to  furnish  the  money,  and  it  is  not  fur- 
nishedy  he  is  not  bound  to  go  on  without  it.  In  the  pre- 
sent case>  the  demands  from  April  to  October  furnished 
such  reasonable  opportunity,  and  gave  the  defendant  due 
and  faur  notice  of  the  plaintiff's  intention. 

TiNDAL,  C.  J. — This  is  an  action  to  recover  the  sum  of 
31/.,  being  the  balance  of  a  bill  for  business  done  by  the 
plaintiff  as  an  attorney.  There  is  no  doubt  that  the  bu- 
siness has  been  done,  and  no  objection  is  made  to  the 
charges.  It  is  said,  on  the  part  of  the  defendants,  that,  as 
the  attorney  carried  on  the  cause  till  it  was  just  time  to 
take  it  into  Court,  he  has  no  right  to  stop  short  for  want 
of  funds.  I  do  not  think  that  is  any  legal  answer  to  the 
claim  in  the  present  case.  If  the  plaintiffhad  undertaken 
the  cause  on  an  agreement  to  advance  all  the  funds,  he 
could  not  turn  round  afterwards,  and  refuse  to  go  on  un- 
less money  were  furnished.  But  there  is  not  any  proof 
of  such  an  understanding  between  the  parties.  Still,  how- 
ever, an  attorney  has  no  right  just  at  a  pinch  to  say,  I  will 
not  carry  your  cause  any  further  without  an  advance  of 
money.  But  here,  there  was  sufficient  notice  from  April 
to  October.  The  early  part  of  the  cause  is  not  in  dispute. 
All  goes  on  regularly  till  the  time  for  carrying  it  into 
Court.  It  is  well  known  that  keeping  witnesses  and  deli- 
vering briefs  are  heavy  expenses.  An  attorney  has  a  right 
to  say,  I  will  not  be  your  banker  for  all  expenses.  He  has 
a  right  to  refuse  to  go  on  without  funds,  provided  he  does 
not  do  it  in  a  hurried  manner,  and  take  his  client  by  sur- 
prise, when  he  has  no  time  to  make  provision.  I  am, 
therefore,  of  opinion  that  this  ground  of  defence  com- 

client  reasonable  notice  of  his  in-  ducted  the  suit,  and  is  not  obliged 

tentiontodoso;  and  after  he  has  to  wait  till  ito  final  determina- 

given  such  notice  he  may  sue  for  tion." 
the  costs  incurred  while  he  con- 
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pletely  fails.    The  second  ground  of  defence  is,  that  the         1^34, 

action  of  ejectment  ought  never  to  have  been  brought. 

But  it  is  to  be  considered  upon  this  part  of  this  matter^  that 

a  party  states  his  own  case  to  his  attorney^  and  there  is 

no  doubty  that,  up  to  a  certain  time,  the  plaintiff  thought 

there  was  a  good  cause  of  action.    If  he  had  reasonable 

and  probable  ground  for  commencing  it,  and  desisted  only 

for  the  want  of  funds,  or  because  he  afterwards  found 

that  the  cause  could  not  be  sustained,  then  he  will  be 

entitled  to  recover  for  his  work  and  labour. 

Verdict  for  the  plaintiff— Damages  3R 
Wilder  Serjt,  and  CAandlegSy  for  the  plaintiff. 
Aieherleff,  Serjt.,  and  Hoggins,  for  the  defendant 
[Attornies — Lawrence^  Co.,  and  Che$terJ] 
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Sitting  in  London  after  Trinity  Term,  1834. 

BEFORE  MR.  JUSTICE  PARK. 

{Who  sat  for  the  Lord  Chief  Justice.) 

Chubb  r.  Flannaoan  and  Another, 
CyASE  for  a  libel  in  the  Horticultural  Journal  and  Flo-  a  Hbei  contain- 

riStS   Register.  tiiement  by  two 

It  appeared  that  the  plaintiff,  who  had  previously  been  ^JJ^"??  *" 
in  business  as  a  linen-draper,  was  for  several  years  in  stating  that  they 

deemed  it  ne- 
oenary  to  cau- 
tion their 
friends  againat  afrauduUni  repreteniatum  that  any  part  of  their  business  had  been  removed,  it  being 
obfloas  that  their  concern  was  still  carried  on  solely  at  No,  9,  Mansion  House  Street,  and  that  they 
had  no  connexion  with  a  shop  recently  opened  in  anoiher  place  under  circumstances  grossly  misre- 
presented,  and  highly  discreditable,  with  a  view  of  d^auding  them  of  a  part  of  their  business,  is 
not  justified  by  proof  that  the  person  alluded  to  (who  had  been  for  several  years  in  partnership 
with  them),  had  issued  a  bill,  in  which,  after  thanking  his  firiends  for  their  fiivours  during  his  resi- 
dence at  No,  9,  opposite  the  3iansion  Bouse,  he  stated  that  hohad  removed  Ms  establishment  to  another 
place,  where  the  business  would  be  carried  on  under  the  firm  of  R.  R.  C.  4"  Co. ;  and,  in  addition 
10  this,  l|»d  put  over  his  shop  door,  "  R.  R.  C.  4*  Co.,  removed  from  opposite  the  Mansion  House" 

If  the  publication  of  a  libel  consists  in  merely  selling  a  few  copies  of  a  periodical,  in  which,  inter 
aha.  It  is  coAt«ined,oiie  question  for  the  joryis,  did  the  parties  know  what  it  was  they  were  selling. 
VOL.  VI.  G  a  N.  P. 
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1834.  partnership  with  the  defendants,  Messrs.  Flannagan  & 
Nuttings  and  that  the  business  of  the  firm  was  carried  on 
at  No.  9,  Mansion  House  Street.  This  partnership  hav- 
ing been  dissolved,  the  defendants  continued  to  carry  on 
the  business  in  the  same  premises,  and  the  phuntiff  took 
premises  and  set  up  business  in  Newgate  Street  Upon 
doing  so  he  issued  printed  biUs,  notifjing  his  place  of 
business,  &c.,  which  he  circulated  among  the  trade. 
They  were  in  die  following  form : — 

"  R.  R.  Chubb  begs  to  return  his  most  sincere  thanks 
to  his  patrons  and  friends  for  the  very  liberal  favours  con- 
ferred upon  him  during  liis  residence  at  No.  9,  opposite 
the  Mansion  House;  and  to  inform  them  of  his  having 
removed  his  establishment  to  Nos.  10  and  11,  Newgate 
Street,  near  the  General  Post  OflSce,  where  the  seed  and 
florist's  business  will  be  carried  on  in  all  its  departments, 
under  the  firm  of  R.  R.  Chubb  &  Co. 

'^  This  firm,  from  their  extensive  connexions  on  the 
Continent,**  &c. 

The  bill  contuned  a  great  many  other  particulars,  all 
of  them  speaking  of  "  the  firm,'*  or  mentioning  the  name 
"  R.  R.  Chubb  &  Co.** 

In  addition  to  this,  the  plaintiff  caused  this  inscription 
to  be  placed  over  the  door  of  the  premises  in  Newgate 
Street— '*  Chubb  &  Co.,  Seedsmen  and  Florists,  re- 
moved firom  opposite  the  Mansion  House.** 

The  defendants,  conceiving  themselves  aggrieved  by  this 
conduct  on  the  part  of  the  plaintiff,  caused  to  be  inserted 
in  the  7th  number  of  the  Horticultural  Journal  and  Flo- 
rists* Register,  published  on  the  8th  of  February,  1834, 
an  advertisement,  which,  after  stating  that  they  would  have 
ready  for  delivery  in  May  a  quantity  of  dahlias,  describing 
them  in  a  long  list,  proceeded  as  follows: — 

''  Messrs.  F.  &  N.  consider  it  almost  unnecessary  to 
state,  that,  after  fifty  years*  experience,  their  seeds,  &c., 
are  selected  firom  the  best  stocks;  but  they  deem  it  neces- 
sary to  cautioa  their  firiends  against  a  firauduknt  repie- 


Cbubb 
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sentation  that  any  part  of  their  business  has  been  removed  193^^ 
firom  the  old  estaUished  concern,  it  being  obvious  to  all 
who  know  them  that  the  concern  is  carried  on  solely  at 
No.  9,  Mansion  House  Street,  and  that  they  never  had  Ff.*NiiAOAii. 
the  most  remote  connexion  with  the  shop  recently  opened 
in  another  part  of  the  town,  under  circumstances  grossly 
misrepresented  and  highly  disoreditablej  with  a  view  of 
defiraudmg  them  of  a  part  of  their  business." 

In  the  body  of  the  same  number  in  which  the  adver^ 
tisement  was  inserted,  under  the  head  '^  Chit  Chat/'  thc^ 
following  paragraph  appeared: — 

"  Messrs.  Flannagan  &  Nutting,  whose  shop,  oppo* 
site  the  Mansion  House,  was,  during  the  whole  dahlia  sea* 
son  constantly  supplied  with  a  splendid  show  of  blooms, 
have  announced  that  their  dahlias,  comprising  every 
known  variety,  will  be  ready  for  defivery  in  May.  By  the 
way,  one  of  the  most  impudent  attempts  to  draw  off  part 
of  the  connexion  of  this  highly  respectable  firm  has  been 
meflfectually  made,  by  a  fellow,  the  very  sight  of  whom,  to 
say  nothing  of  his  conversation,  would  convince  a  man  that 
any  thing  above  a  linendraper*s  porter  was  beyond  his 
capacity,  though  he  possesses  ail  the  low  cunning  of  an 
experienced  impostor.  The  character  is,  however^  writ- 
ten upon  his  brasen  face  in  such  legible  terms  that  he 
oould  hanHy  take  in  an  idiot." 

These  two  articles  formed  the  libel  complained  of.  The 
only  evidence  to  connect  the  defendants  with  the  article , 
headed  "  Chit  Chat,"  was  that  of  a  clerk  to  the  plaintiff  *s 
attorney,  who  proved  that,  having  previously  seen  in  the 
shop  window  of  the  defendants,  the  nimber  in  which  the 
advertisement  was,  which  had,  as  afirontispiece,  an  engrav- 
ing of  the  Queen  Adelaide  tuhp,  be  went  into  the  shop^ 
where  both  the  defendants  were,  and  asked  the  price  of 
die  tulip  represented  in  the  engraving;  and,  on  being  in- 
formed, asked  if  the  number  which  ccmtained  the  engrav- 
ing had  any  article  which  would  teach  him  how  to  train 
up  the  flower,  if  he  bought  it.  The  defendant  Nutting 
replied— !-^^  Probably  it  does.''    Upbn  his  asking  for  one, 
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1834.  ^^^  same  defendant  told  him  that  he  had  not  one  at  pre- 
sent; that  he  had  sold  several;  but  that,  if  the  witness 
would  look  in  again,  he  would  let  him  have  one. 

Several  witnesses,  who  were  in  the  seed  trade,  proved 
iJiat,  in  their  opinion,  both  articles  applied  to  the  plaintiff^ 
and  could  not,  from  the  peculiar  circumstances  mentioned 
in  them,  be  considered  as  applicable  to  any  other  person. 

The  printed  bill,  circulated  by  the  plaintiff,  was  men- 
tioned in  the  declaration,  in  the  introductory  allegation  to 
all  the  counts;  and  it  was  averred,  that  the  object  of  the 
defendants  was  to  misrepresent  and  cause  it  to  be  misun- 
derstood. It  was,  therefore,  of  course,  produced  in  evi- 
dence on  the  part  of  the  plaintiff.  The  defendants  pleaded 
the  general  issue  to  those  counts  which  contiuned  the  part 
under  the  head  of  "  Chit  Chat,**  and  a  justification  as  to 
those  counts  which  only  set  out  the  advertisement 

Talfourd,  Serjt,  for  tiie  defendants,  contended  that  the 
plaintiff's  printed  bill  was  in  itself  proof  of  the  truth  of 
ihe  statement  in  the  advertisement;  and  with  respect  to 
the  other  part,  though  tiie  defendants  might,  in  strict  law, 
be  answerable  for  it,  yet,  as  they  only  sold  a  few  copies, 
and  were  not  proved  to  be  in  any  way  connected  with  the 
authorship,  it  was  only  a  case  for  very  small  damages.  He 
submitted  that  die  plaintiff  had  not  acted  ingenuously,  as 
the  public  would  reasonably  conclude  by  his  bill  and  the 
inscription  over  his  door  that  the  whole  firm  of  which  he 
had  been  a  member,  and  not  one  partner  only,  had  re- 
moved to  Newgate  Street.  He  also  remarked  on  the  cir- 
cumstance that  two  other  actions  for  the  same  libel  against 
the  printer  and  the  publisher  followed  in  the  cause  paper, 
which  could  not  be  necessary  to  answer  the  ends  of  justice. 

Park,  J.,  in  summing  up,  after  remarking  that  the  jury 
had  notiiing  to  do  at  priesent  vrith  the  other  actions,  inter 
alia,  said — There  are  four  questions  for  your  consideration 
in  this  case ;  the  first,  whether  the  defendant  published  the 
articles  complained  of?  the  second,  whether  those  articles 
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apply  to  the  plaintiff?  the  third,  whether  you  consider  -^^^ 
that  those  articles  are  a  libel?  and  the  *fouith»  what  da- 
mages you  think  the  plaintiff  is  entitled  to?  As  to  the 
part  under  the  head  of  **  Chit  Chat/'  the  question  for  you 
will  be,  did  the  defendants  know  what  they  were  selling  (a)  ? 
It  seems  that  a  witness  asked  whether  the  book  would 
teach  him  how  io  train  up  the  flower  of  which  it  contained 
a  drawing.  The  answer  of  one  defendant  in  the  presence 
of  the  other  was,  *'  Probably  it  does/*  You  will  consider 
whether  this  does  not  shew  that  they  were  acquainted  with 
the  contents  of  the  book  they  were  selling.  With  respect 
to  the  advertisement,  a  justification  is  pleaded  to  those 
counts  in  the  declaration  which  are  confined  to  it.  Upon 
•the  part  of  the  defendants,  no  evidence  is  offered  in  sup- 
port of  such  plea;  but  it  is  said,  that  the  inscription  over 
the  door  and  the  printed  bill  shew  that  the  plaintiff  in- 
tended to  have  it  understood  that  all  the  firm  of  the  house 
in  Mansion  House  Street  had  removed  to  Newgate  Street. 
•The  common  sense  of  the  thing  appears  to  me  to  be,  that 
he  meant  to  intimate  that  his  part  of  the  establishment, 
and  not  all  the  individuals  composing  it,  had  been  removed. 
It  is  for  you  to  say,  whether  the  articles  complained  of  are 
a  libel  or  not.  I  should  be  justified  in  giving  you  ray 
opinion  upon  that  point ;  but  I  shall  not  do  so,  as  I  ima- 
gine you  will  have  no  difficulty  in  coming  to  a  right  con- 
clusion. The  question  of  damages  is  wholly  for  your  con- 
sideration. You  will  say,  whether  a  justification  put  on 
the  record,  and  not  substantiated  by  evidence,  (unless  you 
think  it  is  proved  by  the  evidence  on  the  part  of  the  plain- 
tiff), is  not  an  aggravation  of  the  original  offence. 

Verdict  for  the  plaintiff— Damages,  50/. 

fVilde  and  Coleridge,  Serjts.,  and  FoUett,  for  the  plaintiff. 
Tc^aurdj  Serjt.,  and  Bere^  for  the  defendants. 

[Attornie*— Hflnis,  aud  Lane  4"  P-'] 

(a)  See  Smith  t.  Wood,  3  Camp.  323 ;  Rex  ? .  AmphleU,  4  B.  &  G.  35; 
and  Com.  Dig.  Lib.  B.  1. 
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1834. 
March  Uth.  CUUBB  r.  WbsTLEY. 

Ontbetrimiof  xN  this  case,  which  was  an  action  fer  the  same  libel, 
the  pubUsb^'of  Bgaiost  the  publisher  of  the  "  Horticultural  Journal,** 
ri5iS?for?"  ^i^^f  Serjt.,  in  stating  the  case  for  the  plamtiff,  obserred, 
libel  contained     that,  after  the  Terdict  in  the  former  case,  he  would  not 

In  It,  artldet 

pnbiiibed  frimi  have  proceeded  with  the  present,  but  for  certain  remarks 

!!iiii^gtoUM  ^hich  had  from  month  to  month  been  made  in  the  same 

•«^»  ^  •*'  journal  on  the  subject  of  this  libel,  and  the  parties  who 

piaintifl;arere-  were  supposed  to  be  Concerned  in  the  actions  for  it.     He 

deM^Mooniflio  was  proceeding  to  read  some  of  those  articles,  when — 

the  libel  wm 
pabliihed,  and 

as  shewing  that  Talfourd,  Serjt.,  for  the  defendant,  objected  that  they 
the  work  oond-  were  not  admissible,  as  they  might  be  the  subject  of  an- 
^XZ    otlier  action. 

plaintlft 

Park,  J.,  was  of  opinion,  that  they  were  admissible,  as 
shewing  the  motive  of  the  defendant  quo  anitno  the 
former  libels  were  published,  and  also  as  shewing  that  the 
defendant  himself  considered  those  libels  as  applying  to 
the  plaintifr(a). 

After  Wilde,  Serjt.,  had  stated  the  case  for  the  plaintiff; 
Talfaurdf  Serjt,  expressed  the  regret  of  all  the  parties 
concerned  in  the  publication,  and  promised,  on  their 
parts,  that  the  injury  should  not  be  repeated. 

A  verdict,  by  consent,  was  then  taken  in  this 
and  the  next  case,  which  was  against  the 
printer  of  the  journal,  with  iOs.  damages 
in  each. 

(a)  See  the  cases  on  this  sub-  other  Words  or  Libels,**  2Dd  edit, 

ject,  collected  in  Rotcoe,  Dig.  of  p.  29S;  and  see  HutU  ?.  Afgar^ 

Evidence  at  N.  P.,  tit.   "  Case  ante,  p.  245. 
for  Defamation**— *'  ETidence  of 
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Sittings  in  London  after  Hilary  Term^  18S2, 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


LaNCUM  V,  LOVELL  (fl).  «  »  «.  . 

JLIEBT  for  tolls  claimed  by  the  plaintiff  as  lessee  under  in  an  action  of 

the  mayor  and  burgesses  of  Northampton,  for  carriages  fewee  o/thc 

passing  through  a  certain  street  at  Northampton,  and  for  ^'foTtoiTtra- 

cattle  sold  in  the  market  there.     Plea — ^Nil  debit  (6).  vene  for  a 

wag^n,  and  a 
market  toll  for 

Wilde,  Seijt.,  for  the  plaintiff.— We  shall  shew  that  ^SSlata"  n- 
the  crown  had  the  soil,  and  granted  it  with  all  privileges  formation  quo 

warranto  by  the 

to  the  town  of  Northampton,  at  a  rent  originally  of  120/.,  Attomey-Oe-  ^ 
but  which  has  been  since  reduced.     There  were  proceed-  filSai^th"**" 
ings  on  a  quo  warranto  in  Queen  Elizabeth's  time,  which  ■«:»*'»>»'  the  cor- 

^  *  poration,  m 

were  abandoned  by  the  then  Attorney-General,  and  a  new  reapect  of  the 
charter  was  granted  in  the  forty-first  year  of  that  reign,  daim!^*  an? 
If  tolls  are  of  such  a  nature  that  a  good  legal  origin  can  JJJ^jV^^  "^ ' 
be,  it  may  be,  presumed :  and  in  this  case,  afler  the  length  evidence,  aa  it 

,  ,  did  not  appear 

of  time  during  which  the  tolls  have  been  collected,  such  that  it  was  pro- 
an  origin  may  be  fairly  presumed.  We  shall  shew  a  demand  Jn^Tnformaiion, 
of  and  payment  by  all  carts  met  with  of  the  description  **^*  *"  '^^}^'' 

tr   J  J  r  me}[\%,  not  hemg 

of  that  sought  to  be  charged  by  this  action.    Sometimes  evidence,  unless 

the  toll  was  collected  by  the  servants  of  the  corporation,  finding  of  a  jury 

and  sometimes  by  their  lessees.     Thus  far  as  to  the  toll  "J^jjj'^  ,1,^^ 

traverse.    Then,  as  to  the  market  toll,  a  charter  was  an  exempiifica- 

-    .       -  .  ^  _-,  1.1.  m   .        1      *****'  of  ajudg- 

granted  in  the  reign  of  Elizabeth,  which  is  sufnciently  ment  in  an  action 
distinct  in  this  respect ;  and  another  in  the  reign  of  George  u,rcorpora^ion, 
the  Third.  for  setting  up  ' 

a  stall  in  a 
market,  with  a 
Justification  pleaded  of  such  right  without  paying  toll,  was  not  inadmissible,  as  it  might  connect  it- 
self with  the  issue  in  the  progress  of  the  cause. 
For  the  other  pointt  decided,  see  the  margin  of  the  respective  porta  of  the  case  to  which  they  apply » 

(a)  This  case  would  have  been  only,  bas  not  taken  place,  on  ac^ 

published  in  its  order,  but  the  count  of  the  death  of  the  plaintiff, 
notes  of  it  were  mislaid,  and  were  (6)  This  plea  is  put  an  end  to 

not  found  till  lately.  The  new  trial,  by  the  new  rules,  H.  T.  4  Will.  4. 
which  was  granted  on  one  point 

YOL.  VI.  H  H  N.  p. 
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1834.  ^^  ^^  P^^  of  ^^^  plaintiff  the  following  evidence  was 

produced : — 

An  examined  extract  from  the  Pipe  Roll  in  the  fifth 
year  of  Eling  Stephen,  1140^  was  produced  by  Mr.  Henry 
William  Hewlett,  and  translated  by  him  as  follows : — 

'^  Robert  Revill  renders  account  for  the  town  and  bo« 
rough  of  Northampton,  &c. 

''  S9  Henry  II.,  Thomas  Fitzboume  renders,  &&  The 
same  sheriff  renders  account  for  the  town  and  borough  of 
Northampton." 

A  charter  was  then  produced  from  the  muniments  of 
the  corporation,  of  the  first  year  of  Richard  1  (1189).  It 
granted  that  all  the  burgesses  of  Northampton  should 
have  certain  privileges,  and  all  other  liberties  and  free 
customs  which  the  citizens  of  London  had,  rendering  ISO/, 
for  the  town  of  Northampton,  with  all  tiie  appurtenances. 
Then  was  produced  a  charter  of  5S  Hen.  S,  reciting  the 
former,  and  speaking  of  the  impediment  of  war,  and  con- 
firming the  former  privileges,  notwithstanding  the  effect 
of  such  impediment.  An  examined  copy  of  a  special 
commission,  2  Edw.  I,  from  the  Patent  Rolls  in  the 
Tower  was  then  put  in ;  it  contained  authority  to  certain 
persons  assigned  to  inquire  of  tiie  acts  of  sheriffs  in  dif- 
ferent counties,  and  among  them  the  county  of  North- 
ampton, and  what  demesne  lands  there  were,  and  what 
suits,  customs,  services,  and  other  things  had  been  sub- 
tracted from  the  kmg,  and  who  had  subtracted  them.  An 
extract  was  then  produced  of  tiie  Record  of  the  Receipts 
of  the  Exchequer  at  the  Chapter-house  at  Westminster, 
containing  the  inquisition  found  upon  the  commission. 
With  respect  to  the  town  of  Northampton,  it  mentioned 
(inter  alia)  that  tiie  master  of  tiie  hospital  had  withdrawn 
his  tolls  for  goods  sold  in  the  market,  by  what  warrant 
the  jury  knew  not,  to  the  damage  of  the  lord  the  king  and 
the  burgesses  of  Northampton;  and  that  the  Earl  of 
Cornwall  had  withdrawn  certain  customs  which  the  king 
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was  accustomed  to  receive  on  the  king's  highway  at        iqq^^ 
Billing. 

The  deputy  town-derk  (Mr.Sawbridge)  proved  that  Bil- 
Hug  was  two  or  three  miles  from  Northampton^  and  he  had 
heard  that  Lord  Pomfret  took  tolls  there  for  the  duchy  of 
Cornwall.  The  inquisition  also  mentioned  several  other 
matters,  the  object  of  introducing  which  in  evidence  was 
to  shew  that  the  soil  was  in  the  crown. 

Two  charters  were  produced,  one  of  38  Hen.  6,  and 
the  other  11  Hen.  7.  The  latter  gave  to  the  mayor,  bail- 
iffs, and  burgesses  of  Northampton  power  to  elect  a  re- 
corder, and  stated  that  the  same  fairs  or  markets  be  to 
continue  every  year  for  ever.  It  confirmed  aU  customs, 
by  whatsoever  name  they  used  to  have  them,  which  from 
time  of  memory  the  corporation  were  accustomed  to  have, 
although  they  had  been  accustomed  to  abuse  or  had  not 
used  them. 

A  charter  of  1  Hen.  8  was  produced,  which  recited  the 
grant  of  the  town  of  Northampton  at  120^.  a  year. 

The  deputy  town-clerk  stated,  that  the  corporation  now 
paid  98/.  a  year,  and  had  done  so  ever  since  he  had  known 
any  thing  of  the  town. 

The  next  piece  of  evidence  was  of  a  quo  warranto  by 
the  attorney  in  the  reign  of  Queen  Elizabeth,  stating  that 
the  mayor,  bailiffs,  and  burgesses  had  used  without  war- 
rant, &c.  No  return  was  made  by  the  sheriff;  but  there 
was  an  entry  that  the  attorney-general  had  been  inquired 
of  if  he  intended  further  to  prosecute  it. 

Sir  J*.  Scarlett,  for  the  defendant. — ^This  is  not  receiv- 
able in  evidence.  It  is  a  mere  information,  to  which  the 
party  never  appears,  and  on  which  no  judgment  is  given. 
If  any  judgment  had  been  given  the  proceeding  would 
have  been  evidence. 

Wilde,  Serjt,  for  the  plaintiff.— The  discontinuance  is 
-«  £act  we  can  prove.    It  is  competent  to  shew  a  prosecu- 


Lancum 

LoVBLIm 
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1834'  ^^"  ^y  ^^®  Crown,  afterwards  abandoned.    It  10  conp- 

petent  to  shew  any  public  prosecution,  and  the  object  here 
is  to  introduce  a  new  charter  granted  in  the  following 
year. 

TiNDAL,  C.  J. — I  am  inclined  to  think  that  it  is  not  re- 
ceivable in  evidence ;  upon  this  ground.  The  only  cases  in 
which  judgments  of  this  description  have  been  admitted, 
have  been  those  in  which  the  matter  has  gone  before  a 
jury  of  twelve  men,  and  therefore  is  matter  of  public  no- 
toriety.   It  is  an  endeavour  to  perpetuate  evidence. 

Sir  /•  Scarlett. — An  indictment  upon  which  nothing 
had  been  done  would  not  be  evidence. 

TiNDAL,  C.  J. — That  is  so;  I  shall  reject  the  evidence. 
Go  on  to  the  next  charter. 

A  charter  of  the  41  Eliz.  (the  next  year  to  the  quo 
warranto)  was  read.  It  contained  a  confirmation  of  pri- 
vileges ;  and  used  these  words,  ''  that  they  may  have 
and  keep  as  heretofore  accustomed  a  free  market  or  fair, 
with  all  such  reasonable  tolls,  and  tolls  for  beasts,  &c.,  as 
may  legally  be  taken,  and  as  they  have  been  accustomed.** 

An  exemplification  sealed  of  a  judgment  in  the  King's 
Bench  in  a  case  of  Tke  Mayor  of  Northampton  v.  Ward{([i) 
was  produced  from  the  muniments  of  the  corporation.  The 
record  was  read,  and  stated  that  the  declaration  was  in 
trespass  for  putting  up  a  stall  in  the  market. 

Sir  J.  Scarlett  objected. — It  is  not  relevant.  The  true 
nature  of  it  is  to  shew  a  right  of  soil,  and  that  as  against 
an  individual  has  nothing  to  do  with  a  right  to  take  toll. 

TiNDAL,  C.  J. — I  cannot  say  that  it  may  not  connect  it- 

(a)  2  Strange,  1238. 
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self  with  the  issue  as  the  cause  proceeds.    The  justifica-         ^^^^ 
tion  is  of  a  right  to  set  up  a  stall  without  paying  toll.     I 
cannot  say  that  it  may  not  be  evidence  to  affect  the  ques- 
tion in  issue. 

The  reading  of  the  record  proceeded. — There  was  a 
traverse  by  the  plaintiff  of  the  custom  pleaded  by  the  de- 
fendanty  and  the  jury  found  that  there  was  no  custom  for 
a  butcher  to  erect  a  stall  free  of  stallage,  and  assessed  da^ 
mages  for  the  mayor  and  burgesses. 

A  charter  was  then  produced  of  the  36  Geo.  3.  It  re- 
-cited  that  the  corporation  by  former  charters  had  enjoyed 
certain  privileges^  and  that  they  had  petitioned  for  their 
confirmation.  It  mentioned  one  fair  or  mart,  and  used 
the  words  "  give,  grant,  ratify,  and  confirm  that  they  may 
have  and  hold  like  as  heretofore  a  free  market  on  every 
Wednesday.*'  It  mentioned  tollage,  courts  of  pie  poudre, 
&c.,  and  reasonable  toll  or  tollage  for  the  sale  of  beasts, 
&c.,  as  well  in  the  market  as  any  other  place,  and  as  they 
had  been  accustomed.  It  confirmed  all  former  grants  and 
charters,  and  all  those  customs  which  they  had  reasonably 
used  and  exercised,  &c. 

A  counterpart  of  a  feoffment,  dated  May  8,  1617,  from  A  counterpart 
the  corporation  to  one  Rainsford,  of  a  hogsty,  yard,  and   by'the'oorpora- 
garden,  was  produced  from  the  corporation  records.    It  |^awd  "land ' 
contained  a  covenant  by  the  mayor,  bailiffs,  and  burgesses  *«• "» *«  *own 

.  .  oINorthampton, 

to  permit  all  the  charters  they  had  in  their  custody  to  be  produced  from 
produced  for  the  defence  of  the  title.  *ro^o«uion 

muniments, 
wac  held  inad- 

Sir  J.  Scarlett  objected. — The  deed  itself  is  only  evi-  J^ngthatno 
dence  when  it  goes  along  with  the  possession.  But  this,  ^l^^I^^^' 
being  the  counterpart,  is  not  evidence  at  all.  the  property. 


Wilde^  Serjt. — It  is  material  evidence  of  the  muniments 
of  the  corporation  to  shew  that  they  have  been  in  the 
habit  of  making  grants;  and,  if  they  take  a  counterpart, 
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1834.         ^b*^  >*  evidence  of  their  common  course.   After  the  leases 
have  expired,  the  connterpart  is  reasonable  endence. 

Sir  J.  SearlM. — ^The  deed  is  not  received  as  evidence 
of  an  admission  by  the  party ;  it  is  only  received  in  evi- 
dence to  explain  the  possesaon;  and  a  tide  deed  of  what 
he  has  conveyed  away  cannot  be  evidmce  for  him.  It  is 
only  a  signature  by  a  party  who  is  not  a  party  to  this  re* 
cord. 

TiMDAL,  C.  J.,  inquired  of  the  deputy  town-derk  whe- 
ther rent  was  payable  to  the  corporation  in  respect  of  the 
property,  and,  being  answered  in  the  negative,  said — It 
seems  to  me  that  it  is  not  evidence. 

Several  leases  granted  by  the  corporation  to  tenants  of 
land,  &c«  were  put  in,  of  various  dates,  between  the  S4th 
June,  1687,  and  the  ISth  October,  1826. 

A  lease  of  ioUi  frmn  the  corporation  to  one  Gibson, 
dated  19th  December,  1765,  was  then  put  in.  It  was  of 
toUs  called  the  great  tolls,  and  the  tolls  at  any  of  the  fiiirs 
on  the  sale  of  aU  sorts  of  catde  bought  and  sold  within 
the  liberdes  of  the  said  town  of  Northampton,  and  which 
were  lately  collected  by  the  two  bailiflb  of  the  same  town 
for  the  time  being ;  and  also  aU  other  the  usual  toQs  arising 
from  divers  catde  and  various  sorts  of  goods,  wares,  and 
merchandizes  brought  to  or  travelling  through  the  said 
town  of  Northampton,  and  which  have  been  for  many 
years  last  past  let  to  and  collected  by  Elizabeth  Knop, 
widow,  at  the  Magpie,  situate  in  the  south  quarter  of  the 
said  town ;  and  also  all  and  singular  other  the  tolls  arising 
from  all  and  every  or  any  of  the  markets  held  in  the  said 
town  for  all  sorts  of  five  cattle  bought  and  sold  within  the 
liberties  of  the  said  town,  and  also  the  tolls  called  the 
pickage  or  stallage,  and  St  Greorge's  pence,  and  all  other 
the  tolls,  perquisites,  and  profits  which  have  been  for  se* 
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veral  years  last  past  let  to  and  collected  by  William  An-  1^34 
nan.  Out  of  which  said  tolls  and  other  tolls  collected  in 
the  said  town,  66/.  13«.  4c/.  was  sometime  since  granted 
by  the  crown  to  the  dean  and  canons  of  Windsor;  and 
81/.  (is.  8d.,  other  part  of  the  said  tolls,  was  since  also 
granted  by  the  crown  to  the  Earl  of  Nottingham,  in  fee 
farm,  saving  and  excepting  to  the  said  mayor,  bailiffs,  and 
burgesses,  their  successors  and  assigns,  tolls  arising  upon 
com,  fruit,  fish,  and  other  eatables,  to  hold  for  seven 
years,  yielding  and  paying  the  yearly  rent  or  sum  of  87/., 
being  part  and  parcel  of  the  said  several  fee-farm  rents.*' 
Mr.  Sawbridge,  the  deputy  town-clerk,  proved  that  the 
two  above-mentioned  sums  continue  to  be  paid,  and  that 
Gibson,  the  lessee,  had  been  an  alderman  of  Northampton, 
but  was  dead.  On  his  cross-examination  he  said  that  the 
Magpie  was  near  the  South  Bridge,  in  Bridge  Street,  and 
that  there  was  a  toll  taken  at  Bottom  End,  within  100  yards 
of  the  bridge,  which  he  always  understood  was  for  the  • 
bridge  under  Lord  Pomfret.  Several  agreements  for  the 
letting  of  the  tolls  in  1799,  1800,  1801,  and  1805,  were 
produced — the  several  leases,  which  it  was  stated  had 
been  made  after  that  granted  to  Gibson,  not  being  to  be 
found  upon  search. 
A  book,  purporting  to  contain  the  accounts  of  the  it  wu  proved 

-         ^-,^.^  •-^^  .  1        thatltludbe«n 

town  treasurers  from  1765  to   1782,  was  put   m;    the  the  practice,  u 

entries  were  in  the  hand-writing  of  the  then  town-clerk.  l^tneMwhowat 

The  present  town-clerk,  who  had  been  in  office  above  <»nvc"fnt  with 

thirty  years,  proved  that  the  course  was  for  the  town-clerk  could  1 


to  receive  information  from  the  treasurer,  and  enter  it  in  town-^reuorer 

the  book,  and  for  the  treasurer  to  attend  the  auditors,  un-  ^^^^^^ 

less  prevented  by  illness  or  accident,  and  verify  by  the  ^ith  informa- 

tion,  from  which 
he  nade  out  hit 
(the  tmturer't)  accounts,  and  also  for  the  treatarer  to  attend  before  the  auditors,  unless  prevented 
bj  illness  or  accident,  and  produce  vouchers  verifying  the  town-clerk's  statement  Entries  in  books 
of  that  description,  commencing  with  the  year  1766,  were  tendered  In  evidence.  Some  of  them  were 
signed  bj  the  auditors  as  allowed,  and  to  some  of  them  appeared  only  an  unsigned  entry  of  thdr 
having  been  examined :— Held,  that  those  which  were  signed  by  the  auditors  were  admissible 
without  proof  of  any  attendance  by  the  particular  treasurer  before  the  auditors,  or  of  any  entry 
in  his  writing,  charging  himself:  partly  on  the  ground  that  there  was  reasonable  evidence  of  his 
having  made  the  town-clerk  his  agent  for  the  making  out  of  the  accounts. 
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1834.  production  of  vouchers  the  items  taken  down  by  the  town-' 
clerks  after  which  the  auditors  signed  the  allowance  of  the 
account  (a). 

Sir  J.  Scarlett^  objected. — If  there  had  been  proof  of 
attendance  by  the  treasurer  before  the  auditors  it  would 
be  evidence,  because  it  would  be  proof  in  an  action 
against  him  for  money  had  and  received.  But  the  evi- 
dence of  the  town  clerk  only  proves  a  custom ;  and  sup- 
pose an  action  had  been  brought  against  a  treasurer,  the 
evidence  of  its  being  usual  for  the  treasurer  to  attend 
before  the  auditors,  without  shewing  that  he  did  attend, 
would  not  be  sufficient. 

TiNDAL,  C.J. — Perhaps  that  would  not  do  if  it  had 
occurred  within  the  memory  of  any  living  witness,  but  it 
is  going  far  back. 

Sir  J.  Scarlett. — The  decisions  have  never  gone  farther 
than  to  admit  proof  of  the  handwriting  of  the  deceased 
person  charging  himself.  The  signature  of  the  auditors 
does  not  make  it  any  more  evidence. 

Wilde^  Serjt. — It  is  reasonable  evidence.  It  is  not  to 
be  assumed  that  a  public  officer  would  not  act  according 
to  the  course  and  practice  of  the  corporation.  The  ac- 
count is  on  the  face  of  it  in  the  ordinary  and  accustomed 
course.  The  signature  of  the  treasurer  is  not  necessary, 
if  it  appear  that  he  rendered  the  account  charging  him- 
self. The  practice  would  be  evidence  against  him  unless 
he  shewed  that  he  did  not  attend ;  besides,  he  has  access 


(a)  It  was  proved  that  the  de-  poration    papers,  nor   was   any 
ceased  treasurer  himself  kept  a  such  in  the  possession  of  hu  re- 
book,  l)ut  no  Bdch  book  could  be  presentatives. 
found  on  search  among  the  cor- 
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to  the  corporation  books,  and  allows  their  entries  to  re- 
main unaltered. 

Sir  J.  Searleii. — I  agree  that  it  is  not  because  he  writes 
merely,  but  because  he  charges  himself.  The  writing  is 
the  evidence  of  his  charging  himself;  but  here  he  is 
charged  by  other  people.  According  to  the  evidence  of 
the  practice,  it  does  not  appear  that  the  account  is  not 
passed  in  his  absence.  The  town-clerk *s  evidence  only 
comes  from  the  year  1790,  and  we  cannot  infer  what  it 
was  thirty  years  before.  The  account  on  the  face  of  it  is 
a  charge  against  the  treasurer  by  some  other  people; 
they  must  shew  that  the  treasurer  was  there,  or  they  can- 
not give  it  in  evidence. 

TiNDAL,  C.  J. — It  seems  to  me  that  there  is  a  distinc- 
tion between  different  parts  of  this  book.  As  to  some, 
the  accounts  purport  to  be  allowed  by  certain  persons  in 
office :  as  to  others,  there  is  only  the  handwriting  of  a 
clerk — "  this  account  was  examined.*'  I  think,  in  a  case 
where  an  account  is  made  out  and  submitted  to  the 
mayor,  and  signed  by  the  proper  officers,  I  am  bound  to 
receive  it  in  evidence.  It  appears  to  me,  on  this  ground, 
the  only  question  is,  whether  there  is  reasonable  evidence 
that  the  treasurer  made  the  town-clerk  his  agent  in 
drawing  up  the  account.  It  seems  to  me  that  the  only 
way  in  which  it  can  be  made  out,  as  it  is  in  the  town- 
clerk's  writing,  is  by  the  treasurer's  furnishing  him  with 
vouchers.  The  testimony  goes  as  long  back  as  any 
person  living  can  give  evidence,  and  I  think  it  may  be 
taken  that  the  same  course  prevailed  at  an  earlier  period. 
But  I  will  take  a  note  of  the  objection. 

Several  items  were  read  of  the  receipt  of  rent  from  the 
farmer  of  the  tolls,  commencing  with  1766. 

The  lease  to  the  plaintiff  was  put  in,  dated  in  1829. 

Several  old  witnesses  were  called,  who  proved  the  pay- 
ment of  two-pence  for  every  loaded  cart  or  waggon  passing 
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1834.  along  the  street  of  Northampton.  Several  collectors  of 
the  tolls  proved  that  the  load  was  two  hundred  weight  or 
upwards ;  but  one  sudi  that  the  toll  was  taken  for  a  cart 
if  it  contained  any  luggage  at  alL  Several  witnesses  also 
proved  the  payment  of  a  penny  for  every  beast  brought  to 
the  market.  Some  of  the  collectors  made  agreements 
with  carmen  and  the  owners  of  waggons  in  the  neighbour- 
hood mstead  of  taking  the  toll  every  time. 

To  shew  the  reasonableness  of  the  market  toll,  it  was 
proved  that  it  was  the  same  as  was  paid  at  other  places  in 
the  same  county.  It  appeared  that  there  were  certain  but« 
chers  living  out  of  the  town  who  rented  stalls  in  the  market 
under  the  corporation,  and  the  collectors  were  desired  to 
abstain  from  collecting  the  toll  for  their  carts.  Examined 
extracts  from  the  Pipe  Roll,  31  Hen.  2,  and  S  Ed.  1,  were 
read;  the  former  contained  these  passages — **  William 
Fitzurbun  renders  account  for  the  town  of  Northampton. 
The  burgesses  of  Northampton  render  100  marks  for 
having  their  town  in  chief  of  the  king.  The  same  sheriff 
renders  account  of  60«,"  The  latter  extract,  which  was 
of  a  return  to  a  commissioner,  said — ^*  The  town  of 
Northampton,  which  used  to  be  holden/'  &c.  *'  is  now 
holden  in  chief  of  the  king."  Also,  ^*  the  burgesses  of 
Northampton  have  therein  free  courts,  pillories,  coroners, 
&c.,  and  this  by  grant  of  our  lord  the  king.'*  It  was 
further  proved  that  the  beast  market  had  been  very  small, 
only  three  or  four  beasts  coming  every  week  tfll  the  year 
180S,  in  the  time  of  a  very  active  mayor,  when  an  advertise- 
ment was  inserted  in  the  papers  stating  that  a  market  would 
be  held  regularly ;  and  from  that  time  it  had  increased 
considerably.  A  board  waa  put  up  at  the  collector's 
house,  stating,  that,  if  either  buyer  or  seller  were  free,  then 
only  half  toll  would  be  demanded. 

Sir  J.  Scarleiif  for  the  defendant. — I  never  knew  a 
case  where  the  evidence  of  perception  of  tolls  was  so 
slight,  of  so  short  a  date,  and  so  unsupported  by  docu- 


TRINITY  TERM,  4  WILL.  IV.— C.  P.  447 

ments.  There  is  a  difference  between  a  corporation  |g34^ 
claiming  and  an  individual  claiming.  Where  an  individual 
claims,  a  defendant  is  contending  with  his  equal ;  but  when 
a  corporation  claims,  it  is  done  at  the  public  expense ; 
and  in  such  a  case  an  individual  may  pass  by  instances 
on  the  ground  of  being  deterred  by  the  expense  of  re- 
sisting. An  individual  also  is  subject  to  accidents,  which 
do  not  afifect  corporations.  An  individual  may  be  a  minor, 
or  a  married  woman,  and  the  agent  or  the  husband  may 
not  take  the  trouble  to  enforce  the  right ;  such  a  person's 
documents  also  may  be  withdrawn.  But  a  corporation 
has  a  perpetual  existence — no  minority^  no  coverture ;  it 
has  public  officers,  and  public  offices  for  records.  It 
often  happens  that  jMrivate  corporation  documents  are 
older  than  any  public  records;  and  in  this  very  case  there 
is  a  charter  produced  by  the  corporation  of  1  Ric.  1, 
which  we  cannot  find  in  the  Tower.  Therefore,  I  say  a 
jury  ought  to  be  exceedingly  suspicious  of  the  evidence 
of  perception  of  tolls  claimed  by  a  corporation  when  sup- 
ported by  modem  instances,  without  any  entry  in  the 
corporation  books  of  an  early  date.  This  might  be  good 
evidence  in  the  case  of  individuals ;  but  in  the  case  of  a 
corporation  it  is  of  very  little  weight.  If  I  understood 
rightly^  the  plaintiff^  dainis  what  is  called  toll  traverse, 
and  also  a  market  toll.  Toll  traverse  is  where  a  person, 
who  is  owner  of  land  over  whi6h  no  right  of  way  exists, 
may  grant  one  on  payment  of  a  toll;  and  if  it  exists  for 
many  years  the  public  acquires  a  right  to  the  way,  and 
the  individual  to  the  toll.  This  is  the  case  with  the  Duke 
of  Bedford  as  to  Covent  Garden  Market.  The  declaration 
gives  no  notice  of  what  is  claimed,  whether  toll  thorough 
or  toD  traverse.  Toll  thorough  is  where  the  party  is 
under  an  obligation  to  do  repairs,  and  it  is  not  maintain* 
able  without;  and  there  is  no  evidence  here  that  the  cor- 
poration are  under  any  obligation  to  repair  the  streets  of 
Northampton,  and  therefore  there  is  no  toll  thorough  in 
this  case;  and  I  contend  that  the  town  of  Northampton 
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lg34^  has  not  established  any  evidence  of  a  right  to  toll  trayerse* 
If  there  be  any  such  right  when  did  it  begin?  The 
evidence  goes  to  shew  that  the  property  in  the  soil 
originally  belonged  to  the  crown>  and  was  conveyed  to 
the  burgesses  of  Northampton  for  two  hundred  marks  in 
the  reign  of  Henry  2.  But  it  is  quite  indifferent  when  it 
was  conveyed;  for  I  take  it  for  granted  it  will  be  conceded 
that  there  were  highways  through  Northampton  before 
the  burgesses  had  it.  Now,  a  toll  traverse  cannot  be 
after  the  ground  is  dedicated  to  the  public.  There  is  no 
account  from  the  Pipe  Rolls  of  any  account  rendered  to 
the  king  from  Northampton  for  tolls  by  the  sheriff  or 
any  one  else.  In  the  reigns  of  Stephen  and  Henry  2, 
the  borough  was  in  the  king,  and  the  sheriff^  of 
Northamptonshire  renders  account ;  but  there  is  no  ac- 
count of  tolls^  which,  if  there  had  been,  the  diligence  of 
the  other  side  would  have  found  it :  there  is  perquisite, 
&c.,  but  no  toll.  The  charter  of  Richard  1,  grants  cer- 
tain franchises  from  the  rights  of  the  crown,  and  that  all 
the  inhabitants  of  Northampton  be  quit  from  toll  and  last- 
age  from  all  places  and  ports  of  the  sea;  and  adds/'  we  have 
granted  to  them  the  aforesaid  customs,'*  This  word  in  an- 
cient charters  is  of  various  significations ;  and  where  the 
<;ontext  justifies,  it  may  mean  toll;  but  the  word  ''aforesaid*' 
in  this  case  limits  it  to  what  had  been  previously  mentioned. 
It  goes  on  to  say,  "and  all  other  liberties  and  free  customs 
which  our  citizens  of  London  had  or  have/'  This  only 
means  free  usages,  not  bondage.  I  submit  that  it  is  no 
grant  of  toll ;  if  they  had  the  toll  before  then,  the  right  to 
it  could  be  confirmed,  but  it  is  not  The  charter  of 
2  Hen.  S  is  used  to  shew  that  there  was  a  restoration : 
there  is  no  mention  of  toll  there,  nor  is  there  any  evidence 
of  any  toll  being  collected  while  the  town  was  in  the  king's 
hands ;  if  there  had  been  they  would  have  produced  it.  Then 
as  to  the  commission  and  return  in  the  time  of  Richard  2, 
not  one  of  the  articles  read  from  the  return  has  any  thing 
to  do  with  the  toll  claimed.    The  tolls  at  a  fair  have 
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nothing  to  do  with  this  cause ;  and  there  is  not  in  the  |g34, 
return  any  allusion  to  toll  which  will  not  be  satisfied  by 
toll  at  a  fair.  The  words  are — ^'were  always  used  to 
give  tolls  for  their  merchandize  sold  and  bought  in  this 
town.'*  This  means  only  toll  at  a  fair,  where  in  those 
early  days  goods  were  sold;  but  it  does  not  describe 
toll  traverse,  which  is  not  for  selling  and -buying,  but  for 
passing  through  the  town.  Then  the  withdrawing  what 
the  king,  put  on  does  not  apply;  and  the  case  of  the 
master  of  the  hospital  only  applies  to  toll  on  goods  bought 
and  sold.  Then  as  to  the  men  of  Preston,  there  is  no 
mention  of  what  the  toll  is ;  but  you  have  no  right  to 
suppose  it  to  be  toll  traverse,  comparing  it  with  what 
goes  before.  The  very  curious  part  of  the  document  says, 
that  the  Earl  of  Cornwall  and  another  person  have  with«> 
drawn  the  toll  at  Billing  Bridge,  and  in  Salt  Street.  Now 
Billing  Bridge  is  not  in  Northampton,  therefore  it  is  not 
toll  traverse.  I  have  read  these  to  shew  that  toll  traverse 
is  not  of  necessity  included,  and  is  in  most  instances  ex- 
pressly excluded;  all  the  toll  the  document  shews  is  a 
toll  on  goods  bought  and  sold,  as  to  the  rest  it  is  not 
ambiguous,  but  totally  silent.  This  return  professes  to  be 
a  return  of  all  sorts  of  things  which  the  king  and  the 
burgesses  claim:  the  words  are — *'  They  say  that  the  bur- 
gesses of  the  town  and  borough  of  Northampton  have 
therein  courts,  pillories,  gallows,  &c.,  and  this  by  the 
grant  of  the  lord  the  king,  and  all  his  ancestors  from  the 
time  of  our  lord  the  king  Henry  the  Elder."  Would  not 
toll  traverse  have  been  included  here  if  it  had  existed  ? 
This  is  pregnant  evidence  that  it  did  not  exist  at  that 
time.  Then,  in  the  charter  of  Hen.  7,  no  mention  is 
made  of  toll  traverse;  the  Crown  indeed  could  not 
grant  toll  traverse  after  a  grant  to  the  corporation  of 
the  land  with  a  highway.  I  will  shew  that  no  toll  passed 
by  this  very  charter;  it  was  decided  thus  in  Cro.  Eliz. 
part  2.  Then  the  charter  of  41  Eliz.  contains  no  allusion 
to  toll  traverse,  nor  any  statement  from  which  it  can  be 
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1834.*  ipfened  that  it  exbted.  But  it  shews  what  they  paid  the 
rent  for;  that  they  had  these  lands  in  and  near  North- 
ampton by  various  charters;  it  only  confirms  land,  not 
all  lands  and  all  tolls.  There  are  only  the  general  words 
at  the  end  which  are  in  every  charter,  confirming  only 
what  they  had  before,  not  granting  any  thing  new.  The 
charter  of  Hen,  6, 1  pass  by.  Then  comes  the  exempli- 
fication of  a  judgment  in  the  reign  of  Geo.  8.  It  only 
shews  that  they  possessed  the  land.  By  Rex  v.  Miller, 
on  a  quo  warranto,  the  corporation  lost  their  privileges; 
and  on  their  petition  the  charter  of  S6  Geo.  S  renewed 
them,  in  consequence  of  their  dissolution.  It  granted 
nothing  new,  it  was  only  a  revival  of  an  old  market,  and 
not  the  creation  of  a  new,  and  the  Ung  could  not  give  a 
toll  in  an  old  market,  which  was  without  it.  The  first  do- 
cument as  to  tolls  is  in  1765.  It  is  admitted  that  the  cor- 
poration have  books  from  the  time  of  Edward  6,  and  from 
Elizabeth's  time  they  have  regular  journals.  If  they  had 
these  tolls,  who  collected  them?  BatUfis?  Where  are  the 
entries!  It  was  not  lessees,  for  they  have  not  a  single 
lease  anterior  to  1765.  I  never  knew  such  a  case  so  sup- 
ported. Mr.  Jeyes  admitted  that  there  was  not  a  single 
entry  as  to  toll  traverse.  This  of  itself  puts  an  end  to  the 
case.  The  accounts  of  the  treasurer  entered  in  a  book 
contain  no  entry  of  any  receipt  of  tolls.  It  is  conclusive 
proof  that  in  1765,  or  just  before,  this  usurpation  of  tolls 
commenced.  It  was  an  usurpation,  not  ripe  till  then  for  a 
lease ;  or  there  would  have  been  anentry  of  the  appointment 
of  collectors.  The  first  lessee  was  one  of  their  own  al- 
dermen, and  this  shews  that  it  originated  in  usurpation. 
The  recitals  in  the  lease  are  no  evidence.  There  is  an 
extraordinary  one,  as  if  the  tolls  had  been  actually  con- 
veyed to  the  dean  and  canons  of  Windsor  by  the  king.  It 
is  a  very  cunning  recital ;  the  fact  is,  that  it  was  part  of 
the  fee-farm  rent,  and  not  of  the  tolls.  It  is  a  false  re- 
cital, made  to  create  evidence,  which,  if  it  had  occurred 
100  years  before,  might  have  been  thought  something  of. 
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Then  they  do  not  shew  any  thing  after  the  seven  years'  jg^. 
lease  of  Gibson  expired  tSl  an  agreement  by  the  mayor  in 
1799.  Now,  if  the  tolls  were  worth  87/.  in  1767,  would 
not  the  value  have  been  much  increased  in  1799,  on  ac« 
count  of  the  increase  of  trade?  Yet  in  1799  they  were  let 
at  76/.,  and  7L  for  the  bailiff.  If  the  majority  of  persons 
had  paid  the  tolls,  they  would  have  been  doubled  by  that 
time.  The  instances  of  payment  they  have  proved  are  of 
persons  who  went  only  four  or  five,  or  at  most  ten  times  in 
a  year,  and  it  was  not  worth  any  person's  while  to  resist 
to  any  extent.  But  what  refusals  there  were  prevented 
the  increase.  From  1782  to  1811  no  treasurer's  accounts 
are  produced.  The  last  rent  was  65/.  It  grew  into  a  se- 
rious usage  after  twenty  years.  Cook  paid  210L  in  1820, 
and  the  present  man  pays  220L ;  and  if  you  find  your  ver- 
dict for  the  tolls  to-day  they  will  let  at  400/.  or  500/.  a  year ; 
for  I  shall  shew  that  many  of  the  sums  which  were  paid 
were  very  smalL  Pickford's  was  only  17«.  4dL  a  year;  and 
unless  people  joined  to  resist  the  toll  might  go  on.  Nothing 
is  more  easy  than  to  establish  such  a  toll.  The  collector 
takes  the  toll  from  those  who  will  pay,  and  those  who  will 
not  he  at  first  lets  go  without,  till  it  grows  large  enough  for 
an  action,  and  then  the  corporation  bring  it.  Now  what  is 
the  toll  ?  Ought  not  a  toll  to  be  certain  ?  If  the  toll  was 
collected  of  two  hundred  weight,  would  there  not  have 
been  a  weighing  machine  ?  It  is  not  reasonable  to  have 
the  same  toll  for  two  hundred  weight  and  two  tons.  But 
it  is  not  confined  to  two  hundred  weight.  Mrs.  George 
says  she  took  toll  if  there  was  any  luggage.  Is  this  uni- 
form ?  Is  it  consistent  ?  It  wants  that  essential  ingredient 
of  certainty  to  give  it  a  legal  existence.  There  is  no  entry 
in  any  ancient  book --no  schedule  till  the  year  1811.  That 
claims  for  a  covered  waggon  two-pence,  and  for  wheels 
shod  with  iron  two-pence.  There  is  no  proof  of  this.  The 
collectors  also  each  go  by  a  diflferent  rule.  I  will  open 
now  very  shortly  my  evidence  on  the  part  of  the  defendant. 
I  shall  shew  by  the   oldest  document  in   the  country. 
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Domesday  Book,  that  Northampton  was  an  ancient  town 
in  the  tune  of  the  Conqueror  and  of  Edward  the  Con- 
fessor, and  that  there  was  a  highway  to  the  north,  and  no 
toll.  If  I  do  this  there  is  an  end  of  my  friend's  case  as 
to  toll  traverse.  In  William  the  Conqueror's  time,  men- 
tioning different  properties,  it  says,  *'  the  King  hath  the 
soke."  '*  The  burgesses  of  Anton  (Northampton)  render 
8s.  8d.  for  their  houses  to  the  king  in  fee  farm."  In  many 
parts  of  Domesday  tolls  are  mentioned,  but  none  as  to 
Northampton.  If  toll  traverse  did  not  exist  then,  it  can* 
not  now.  The  town  of  Coventry  was  then  in  existence  on 
the  other  side  of  Northampton,  and  it  was  a  populous 
place,  and  must  have  had  a  highway  there  without  toll ; 
for  if  toll  had  been  claimed  it  would  have  been  mentioned 
in  Domesdsy.  Then  I  shall  produce  a  grant  of  king  John 
(pretty  much  in  the  same  terms  as  king  Richard's  charter), 
which  says,  that  they  shall  elect  a  reve,  who  is  to  account 
to  the  king;  and  no  mention  is  made  of  a  mayor  at  all. 
This  charter  does  not  contain  a  word  of  any  tolls  granted. 
Then  I  shall  shew  temporary  grants  for  murage,  pontage, 
and  paving,  inconsistent  with  the  toll  now  set  up,  viz. 
that  they  might  take  of  every  cart  taking  goods  of  North- 
ampton to  be  sold  a  halfpenny,  of  the  cart  of  a  person 
without  Northampton  a  penny,  &c. ;  but  these  were  to 
cease  at  the  end  of  three  years.  If  they  had  a  toll  tra- 
verse before,  would  it  not  have  been  referred  to  ?  I  do  not 
say  this  is  a  conclusive  argument,  but  in  such  a  case  it  is 
an  argument  worthy  of  consideration.  There  are  also 
three  acts  of  Parliament,  passed  previous  to  the  year  1814, 
for  paving  the  streets  of  Northampton,  in  which  there  is 
a  reservation  of  the  Pomfret  Toll,  but  not  of  the  toll  tra« 
verse  for  the  town.  But  in  the  year  1814  they  had  got, 
as  they  thought,  strong  enough  on  their  claim  to  get  a 
clause  introduced  into  an  act  passed  to  amend  those  acts, 
which  clause  contained  a  reservation  of  the  toll.  I  shall 
shew,  with  respect  to  the  toll  itself,  that  some  refused  ta 
pay,  and  others  paid  only  a  smaller  sum,  as  a  penny  in- 


TRINITY  TERM,  4  WILL.  IV.— C.  P.  453 

stead  of  twopence.  One  man  who  owed  as  much  as  I/.  5s.  1834. 
was  let  off  on  paying  Is.  6d.  This  was  while  the  usurpa- 
tion was  growing.  A  few  instances  of  resistance  acquiesced 
in  by  the  corporation  are  worth  a  hundred  instances  of 
persons  acquiescing  in  the  demand,  because  the  smallness 
of  the  toll,  and  the  inconvenience  of  being  detained,  would 
prevent  their  resisting,  and  induce  them  to  pay.  These 
observations  apply  to  the  toll  traverse. 

With  respect  to  the  market  toll : — Toll  on  cattle  and 
goods  sold  is  not  incidental  to  a  market.  It  may  be  granted 
with  the  market  originally  by  the  crown ;  but  if  it  is  not 
the  party  must  be  content  with  pickage  and  stallage  only. 
This  is  shewn  by  the  case  of  Heddy  v.  Wheelhouse  (a), 
which  was  an  action  of  trespass  in  which  the  defendant 
justified  the  taking  as  being  for  toll  in  a  fair;  but  the 
law  is  the  same,  whether  in  a  fair  or  a  market.  The 
Court  were  of  opinion  that  the  toll  was  not  granted  under 
the  general  words  of  the  charter  of  Hen.  7,  as  to  a  fair. 
The  words  of  the  charter  of  Elizabeth,  which  was  ob- 
tained a  few  years  after  this  decision  (probably  on  account 
of  the  uncertainty  of  the  evidence)  only  amount  to  a  ge- 
neral grant  of  what  they  before  had : — "  And  moreover  we 
grant  and  confirm  to  the  mayor,  bailiff,  and  burgesses  of 
the  town  of  Northampton,  that  they  may  and  may  be  able 
to  have  and  hold  as  they  have  heretofore  been  accustomed 
to  have  and  hold  a  free  market  on  every  Wednesday, 
Friday,  and  Saturday,  with  tolls,*'  &c.  On  this  I  say.  it 
was  not  a  new  grant  of  a  market,  and  the  king  cannot  add 
a  toll  to  an  old  market.  In  point  of  fact  they  only  hold  it 
on  the  Saturday.  As  to  Daintree,  it  only  means  such  tolls 
as  were  taken  at  Daintree  at  the  time  of  ttie  charter ;  it 
does  not  shew  when  it  commenced  to  be  taken  at  Dain- 
tree. I  shall  shew,  that,  before  the  year  1796^  no  beasts 
were  sold  in  the  market  mentioned  in  the  charter  obtained 
in  that  year,  and  that  for  long  after  no  toll  was  paid  for 
them.     The  words  of  that  charter  amount  only  to  a  con- 

(«)  Cro.  Eliz.  558,  591. 
VOL.  vr.  I  \  K.  p. 
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^^^  firmation.  It,  like  that  of  Elizabeth,  recognises  an  ex- 
isting market,  and  is  not  a  grant  of  a  new  one ;  therefore, 
no  other  toll  was  claimable  than  that  which  existed  before. 
Then  let  us  see  what  toll  existed  before.  I  shall  shew  by 
many  witnesses  that  no  toll  was  paid  before  the  year  1800. 
Then  as  to  the  advertisement  in  the  paper  in  Holt's 
mayoralty,  signed  by  the  mayor  in  1802,  it  was  not  till 
seven  or  eight  years  after  that  the  toll  was  demanded  on 
beasts  sold  in  the  market.  The  evidence  on  this  subject 
is  very  slight.  Some  paid,  but  the  majority  resisted.  The 
main  part  of  the  evidence  applies  to  the  fair  days.  As  to 
the  butchers,  they  were  not  exempted  by  any  custom ; 
but  when  a  sheepskin  was  seized  for  toll  they  met  and 
combined  to  defend  themselves,  and  gave  notice  to  the 
collector,  and  it  was  given  up,  and  butchers  now  load  in 
Northampton,  and  send  up  meat  to  London,  and  have  not 
paid  since  ;  and  they  are  a  large  class  of  persons.  The 
toll  on  corn  at  first  was  taken  in  kind — a  bowl  of  com  out 
of  each  sack.  Now,  if  this  was  the  right  which  they  ori- 
ginally had  they  could  not  change  it  into  a  twopenny  toll. 
The  case  on  the  part  of  the  plaintiff  is  a  most  flimsy  case, 
and  for  a  corporation  it  is  a  case  full  of  suspicion,  not 
supported  by  documents  or  satisfactory  evidence  of  pay- 
ment, while  the  defendant's  case  is  decisive,  as  founded 
upon  the  successful  resistance  made  to  the  claim. 

A  witness  was  called  to  produce  extracts  in  English 
from  Domesday  Book.  He  stated,  that  he  had  made  his 
translation  from  a  printed  copy  of  the  book  in  the  original 
language,  and  had  compared  his  translation  with  the  ori- 
ginal, but  he  had  not  any  examined  copy  taken  from  and 
compared  by  him  with  the  original  book. 

Wilde^  Seijt,  submitted  that  a  copy  of  the  original 
should  be  produced,  in  order  that  the  Court  might  judge 
of  the  meaning. 

Sir  J.  Scarlett. — ^It  is  an  objection  inter  apices  juris. 
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Wilde,  Serjt,  then  consented  to  admit  a  printed  copy 
of  the  book,  which  was  sent  for,  and  the  extracts  were 
read  by  the  witness,  de  bene  esse.  They  turned  out  to 
be  correct:  — 

1.  A  passage  was  then  read  as  follows: — ^"Le welly n 
received  toll  of  salt  that  came  to  the  manor-house.*' 

2.  "  Leston  in  Bedfordshire.  The  toll  of  the  market 
is  worth  71" 

"Northwhite  in  Cheshire.  Whosoever  from  another 
fair  bringeth  away  a  wain  with  two  or  more  oxen  giveth 
for  toll  fourpence." 

"  Burton  and  Ferriday  in  Lincolnshire.  The  men  of, 
take  other  toll  than  they  took  in  the  time  of  King  Edward.'* 
— "  Castfel  they  do  likewise." 

The  charter  of  King  John  was  read,  and  two  grants  to 
the  town  of  Northampton  of  murage  were  read.  One  was 
in  9  Hen.  3,  for  three  years,  and  the  other  in  36  Hen.  S^ 
for  two  years  only.  Grants  of  toll  for  pontage  and  pavage 
for  limited  periods  were  also  put  in ;  also  three  acts  of 
Parliament  of  the  18,  37,  &  54  Geo.  3,  for  paving, 
watching,  and  lighting  the  town  of  Northampton,  in  which 
there  was  a  proviso  that  nothing  therein  i^hould  affect  the 
tolls  payable  to  the  Earl  of  Pomfret.  The  witness  who 
produced  the  examined  translation  of  the  grants  of  murage, 
&c.,  stated,  on  his  cross-examination  by  Wilde,  Serjt,,  for 
the  plaintiff,  that  grants  in  aid  were  made  to  many  towns 
in  the  kingdom,  and  that  he  did  not  recollect  ever  seeing 
one  which  contained  any  exception  of  existing  tolls. 

A  presentment  of  the  3  Edw.  3  was  read  from  a  Record 
Roll  of  the  Pleas  of  the  Crown  before  the  Justices  in 
eyre,  reciting  several  cases  of  extortion  in  the  taking  of 
toll.     On  the  cross-examination  of  the  witness  who  pro-  The  defendant 
duced  it,  it  came  out  that  there  was  one  roll  made  up  for  llj,*da  pirtof  a 

Record  Roll 
of  presentmentfl  before  Justices  in  eyre,  and  it  appearing  that  there  was  one  roll  for  each  hundred, 
ind  that  reference  was  made  in  one  part  (o  another  part  of  the  same  roll,  it  was  held  that  the 
plaintiflr  was  entitled  to  have  read  such  parts  a«  he  thought  proper. 

Ii2 
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\^S4.  ^^^^  hundred,  and  that  another  part  of  the  roll,  which 
contained  the  above  presentment,  contained  another  pre- 
sentment relating  to  the  town  of  Northampton,  which 
Wilde,  Serjt.^  for  the  plaintiff,  wished  to  have  read. 

Sir «/.  Scarlett,  and  Janes,  Serjt.,  objected. — It  is  a 
distinct  matter;  it  is  like  different  indictments. 

Wilde,  Serjt. — There  is  but  one  roll  for  every  hundred. 
The  presentments]  are  made  under  the  same  authority, 
and  returned  at  the  same  time  and  in  the  same  manner ; 
and  the  entry  read  relates  to  the  town  of  Northampton, 
and  I  have  a  right  to  the  whole  of  the  roll.  It  is  returned 
on  the  same  document,  and  may  affect  the  other  parts  by 
explanation.  The  part  produced  is  only  garbled  without 
it.  In  the  part  introduced  are  the  words — **  After  which 
came  the  defendants,  and  made  fine,  as  appears  amongst 
the  presentments  of  Northampton." 

N.  R.  Clark,  same  side. — Without  the  reference  it  does 
not  appear  for  what  they  made  fine.  It  is  like  a  declara- 
tion without  a  plea,  or  an  indictment  without  further  pro- 
ceedings. 

The  witness  stated  that  the  presentments  came  all  con- 
secutively. 

Tin  DAL,  C.  J. — ^It  seems  to  me  that  I  must  take  this  as 
one  indictment  (for  a  presentment  is  an  indictment)  against 
these  four  persons,  and  that  they  appeared.  Their  ap- 
pearance is  stated  as  of  another  term,  but  still  the  record 
is  made  up  distinctly  on  the  subject. 

A  witness  was  then  called,  who  stated  that  sixty  years 
ago  there  was  no  cattle  market  at  Northampton,  and  that 
when  he  occasionally  took  a  few  sheep  there  he  did  not 
pay  any  toll  for  them. 


Lancum 
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Another  witness,  a  butcher,  stated  that  he  had  known  1334 
the  market  since  1778,  and  that  there  was  "  none  to  speak 
off*  that  he  saw  country  butchers  come  in  carts  to  the 
market,  but  never  saw  them  pay  any  toll ;  that  on  the  Lovbll. 
13th  of  January,  18^1,  toll  was  demanded  of  his  man,  and 
a  skin  taken  by  the  collector  in  default  of  payment,  but, 
in  consequence  of  a  determination  of  the  butchers  gene* 
rally  to  resist  the  payment,  the  collector  came  and  paid 
the  value  of  the  skin  to  him.  The  witness  added  that 
toll  had  not  been  demanded  of  him  since,  but  stated  that 
he  had  a  stall  in  the  market,  for  which  he  paid  the  corpo- 
ration two  guineas  a  year. 

Another  witness,  a  butcher,  living  eight  miles   from  Pewoniwho 

have  refused  to 

Northampton,  was  called ;  but  on  his  stating  that  he  had  pay  toll  traTenc 
refused  about  a  year  previous  to  pay  toll,  and  had  not  paid  are*coMetcnt* 

it  since—  witne8se«,ex 

necessitate,  for 
the  defendant, 

fFilde,  Serjt,  objected  that  he  was  not  a  competent  debt  by  the  les- 
witness,  as  the  verdict,  if  the  plaintiff  succeeded,  might  toVhVchthl*'"*' 
be  used  as  evidence  aminst  him.  He  cited  the  case  of  the  general  issue 

^  is  pleaded. 

Earl  of  Falmouth  v.  George  (o). 

Sir  J.  Scarlett* — It  seems  to  me  that  the  objection  is 
equally  valid  against  all  the  king's  subjects,  as  the  claim 
is  against  all.  It  is  too  general,  as  all  may  have  occasion 
to  pass  through. 

Tin  DAL,  C.  J. — It  only  goes  to  exclude  those  who  have 

(a)  2  Moore  &  Payne,  457.  In  quenting  the  cove  was  not  a  com- 
that  case  the  plaintiff  claimed  a  petent  witness  to  disprove  the  ex- 
right  under  a  custom  to  take  the  istence  of  the  custom,  as  he  had 
second  best  fish  out  of  every  boat-  an  immediate  interest  in  the  event 
load  frequenting  and  landing  fish  of  the  suit ;  for,  if  the  defendant 
at  a  certain  cove,  at  which  the  obtained  a  verdict,  the  ^vitness 
plaintiff  and  his  ancestors  main-  would  be  protected  from  the  con- 
tained a  capstan  and  rope  for  their  sequences  of  the  non-payment  of 
use  in  vtormy  weather.  And  it  the  tolls  by  himself, 
was  held  that  a  fisherman  frc- 
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refused  to  pay.     My  only  difficulty  is,  that  it  is  not  the 
precise  issue. 

Sir  J.  Scarlett  —  This  verdict  could  not  be  evidence 
without  other  evidence  by  parol^  to  shew  the  ground  of  the 
resistance.  It  would  very  much  shorten  cases  if  such  an 
objection  were  to  prevail. 

TiNDAL,  C.  J. — That  is  what  I  feel  at  the  moment.  It 
might  be  that  he  had  no  cattle  there.  The  form  of  action 
does  not  appear  in  Lord  Falmouth  v.  George. 

Wilde,  Serjt. — It  was  debt^  with  a  plea  of  nil  debet;  and 
the  very  same  objection  was  taken ;  and  the  Court  spoke  {a) 
of  the  verdict  tcith  other  evidence  being  admissible  in  an 
action  against  the  witness.  A  case  in  Douglas  was  also 
referred  to  by  them  (i). 

Jones,  Serjt.,  for  the  defendant. — The  rejection  of  a 
witness  under  such  circumstances  ought  to  be  confined  to 
cases  where  there  was  a  special  statement  of  the  custom 
in  the  pleadings,  and  not  appUed  to  the  common  form  of 
action,  where  the  verdict  might  have  proceeded  upon  a  va- 
riety of  grounds. 

TiNDAL,  C.  J. — I  should  have  thought  so.  I  will  take 
a  note  that  the  witness  was  tendered ;  but  I  cannot  re- 
ceive the  evidence  with  that  case  before  me.  I  cannot 
say  that  he  is  competent.    I  think  there  is  great  weight  in 

(o)  The    Chief  Justice,   who  question  at  the  trial  was  whether 

pronounced  the  judgment  of  the  there  was  a  custom  or  not,  would 

Court,  said  (inter  alia)  ''Although  be  admissible,  should  an  action  be 

the  declaration  did  not  set  out  the  brought  against  the  iritness  for 

custom*  yet  as  the  plaintiff  claim-  landing  fish  without  paying  the 

ed  his  right  upon  a  custom,  and  toll.** 

the  defence  consisted  in  a  denial  (b)  The  Company  rf  Carptnterg 

of  it,  the  judgment  in  this  case.  ofShrefo$buryit,Httyward^\'Do\\g. 

with  evidence  shewing  that  the  374.            ^ 
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the  answer  to  the  case»  but  sitting  at  Nisi  Prius  I  cannot         1334. 
decide  against  it  (a). 

Several  old  witnesses  were  then  called ;  from  whose  evi- 
dence it  appeared^  that,  at  firsts  the  toll  for  waggons  laden 
with  corn  used  to  be  taken  with  a  bowl  out  of  one  of  the 
sacks,  and  that  afterwards  a  toll  of  two-pence  was  substi- 
tuted,  which  many  paid,  but  some  refused.  It  also  ap- 
peared that  very  few  cattle  indeed,  according  to  the  testi- 
mony of  one  witness — "  an  odd  cow  or  two" — were  sold  in 
the  market  previous  to  the  year  1802  ;  and  it  was  proved 
that  at  that  time  papers  were  printed  by  the  mayor,  stating 
that,  at  the  request  of  the  farmers  and  others,  he  appointed 
a  market  for  beasts  and  sheep  to  be  held  on  Saturday  at 
certain  places  (specifying  them),  and  about  a  month  after 
this  the  number  of  cattle  became  very  considerable. 

It  further  appeared,  that  the  toll  of  two-pence  for  wag- 
gons was  not  uniformly  demanded  of  the  non-freemen, 
and  that  though  some  freemen  were  charged  half  toll, 
some  were  allowed  to  pass  without  paying  any  at  all. 

Several  witnesses,  who  had  refused  to  pay  the  toll  within 
such  a  time  as  that  the  right  to  claim  it  would  not  be 
barred  by  the  Statute  of  Limitations,  were  rejected  on  the 
authority  of  The  Earl  of  Falmouth  v.  George^  according 
to  the  decision  mentioned  supra. 

Wilde^  Serjt.,  in  reply. — Toll  traverse  is  a  reasonable 
toll  No  man  has  a  right  to  use  my  land  without  my  con- 
sent ;  and  if  I  give  up  the  land  for  the  benefit  of  the  public, 
I  may  dictate  the  terms,  and,  with  the  authority  of  the 
crown  by  charter,  may  claim  a  reasonable  compensation  for 
the  right  of  traversing  over  my  land.     One  man  may  have 

(c)  The  inclination  of  hi6  Lord-  was  granted  on  the  ground  of  the 

ship's  opinion  in  favour  of   re-  rejection  of  the  evidence.    See 

ceiving  the  witness,  has  been  since  2  M.  &  Scott,  843.  The  argument 

confirmed  on  argument  in  the  ap-  was  by  special  arrangement  held 

plication  for  a  new  trial,  which  beforeamigorityof  the  15  Judges. 
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1831.  ^^®  ^^U  and  another  the  land,  and  it  becomes  necessary  to* 
shew  then  that  the  toll  and  the  land  belonged  originally  to 
the  same  person.  This  is  illustrated  in  Lord  Falmouilis 
ccue.  The  site  of  the  town  of  Northampton  was  origi- 
nally private  property,  either  of  the  crown  or  some  one 
else  ;  and  a  right  of  way  was  granted  over  part  of  the  soil 
for  the  consideration  of  a  toll.  As  to  the  market  toll,  there 
is  no  answer  to  my  case.  It  has  been  said,  it  is  a  new 
market ;  the  witnesses  proved  it  to  be  an  old  one.  But  it  is 
no  matter  which.  I  did  not  produce  the  charter  of  Eliza- 
beth to  shew  that  no  market  existed  before.  No  doubt 
these  markets  existed  before  time  of  legal  memory.  There 
was  a  grant  of  a  fair  in  Hen.  7th's  time,  and  a  question 
arose  on  this.  In  that  case  the  pleader  only  set  out  the 
charter  of  Hen.  7,  thinking  that  the  grant  of  a  fair  was 
enough  in  that  charter  alone,  but  the  Court  thought  that 
was  not  enough.  But  in  the  following  year,  to  get  rid, 
perhaps,  of  doubts  of  evidence,  a  charter  was  granted  by 
Queen  Elizabeth,  which  grants  them  to  hold  as  they  here- 
tofore held  a  free  market,  with  toll,  &c.,  and  an  authority 
to  take  and  levy  in  all  the  said  fairs,  marts,  and  markets 
all  such  reasonable  toll  as  is  taken  in  any  borough  or  town 
in  the  county  of  Northampton,  or  which  they  had  taken 
themselves.  It  is  said  that  it  is  not  an  ancient  market  for 
this  kind  of  cattle.  That  does  not  matter;  persons  may 
,  bring  what  has  not  been  brought  before,  and  must  pay. 
There  is  another  charter  of  Geo.  3,  which  grants  a  market 
with  toll.  The  pence  for  the  few  beasts  which  came  be* 
fore  1802  was  not  worth  collecting.  The  alterations  at 
that  time  were  not  for  establishing  a  new  market,  but  for 
putting  the  cattle  in  a  new  place.  But  this  was  not  acted 
on.  Once  some  cattle  were  put  there  near  a  window,  but 
complaint  was  made,  and  the  cattle  were  removed  to  the 
old  place.  The  collection  began  when  it  was  worth  while, 
and  has  been  continued  ever  since.  No  alteration  has 
taken  place  in  the  toll.  It  is  an  ancient  market.  How 
can  we  prove  this  in  the  absence  of  documents,  except  by 
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witnesses  ?  and  with  them  I  have  gone  back  as  far  as  fifty         \g^^ 
years,  which  is  as  far  as  one  can  well  go.     The  market 
toll  has  always  been  demanded,  and  under  the  charter  is 
clearly  payable. 

Now,  as  to  the  toll  traverse.  Many  of  the  lands  of  the 
crown  were  let  out  to  farm,  and  Northampton  was  very 
early  in  that  situation.  I  have  shewn  this  from  the  year 
1140.  I  have  shewn,  that,  as  early  as  Hen.  2nd*s  time,  it 
-was  fanned  by  the  burgesses  of  Northampton.  The  cor- 
poration are  the  lords  of  the  manor,  and  hold  courts ;  and 
have  in  some  leases  a  reservation  of  services  to  them  as 
lords  in  chief.  The  terms  in  the  charter  of  Richard  are 
suflScient  to  pass  the  whole  which  the  crown  had.  The 
charter  of  John  is  in  fact  the  same  as  that  of  Rich.  1.  The 
charter  of  Hen.  2  speaks  of  the  waste.  I  read  presentments 
about  both  tolls — one  of  them  is, ''  Simon  de  Brightwell,  in 
the  king's  highway,  which  is  called  Salt  Street,  and  the 
Lord  Roger  de  Montfort,  at  the  bridge  of  Billing,  have 
withdrawn  from  the  lord  the  king  and  the  bailiffs  of  North- 
ampton the  customs  and  tolls  which  the  lord  the  king  and 
his  bailiffs  and  burgesses  of  Northampton  have  at  all  times 
been  accustomed  to  receive  and  have  there,*'  &c.  This 
shews  that  these  two  great  men  had  withdrawn  or  with- 
held this  toll  from  the  corporation  of  Northampton.  This 
makes  out  a  highway  toll — a  passage  toll  payable  at  that 
time.  The  part  of  the  presentment  which  my  friend  re- 
lies on  was  confined  to  royal  liberties,  and  such  like.  In 
the  charter  of  Elizabeth,  the  grant  of  the  land  is  accom- 
panied by  the  words  *^  tolls,  customs,  privileges."  This 
cannot  be  market  tolls,  for  they  are  mentioned  farther  on. 
I  have  proved  by  an  old  man  of  near  ninety  that  he  had 
heard  his  father  say  that  he  always  paid  the  two-pence. 
My  friend  says,  that  they  take  toll  for  two  hundred  weight 
and  upwards,  and  yet  they  have  no  weighing  machines. 
The  toll  is  payable  for  a  loaded  cart;  but  the  corporation, 
to  prevent  question  as  to  what  is  a  loaded  cart,  have  said 
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16d4.  ^^  ^^''  collectors, ''  Do  not  take  toll  under  two  hundred 
veight."  Then  it  is  said  there  is  no  toll-gate;  but  that 
shews  that  it  was  not  payable  at  any  particular  place,  and 
it  would  not  be  worth  while  to  have  collectors  and  gates 
all  over  the  town.  These  arguments  are  both  against  my 
friend.  A  toll  cannot  be  created  now — ^it  would  be  impos- 
sible. Old  witnesses  would  have  heard  of  the  commence- 
menty  if  it  had  any,  in  modern  times*  A  lease  has  been 
shewn  of  the  tolls  from  1765.  The  tolls  were  always 
appropriated  to  the  payment  of  the  fee-farm  rent.  Dis- 
putes did  take  place,  and  a  halter  was  distrained  by  the 
collector.  Domesday  records,  ^^Keceived  of  Northampton 
SOL  \0s, ;  this  pertains  to  the  farm  of  the  town."  As  to 
the  grants  in  aid,  they  are  in  the  usual  way.  As  to  the  act 
of  Parliament,  it  is  for  making  a  rate  upon  the  houses. 
There  is  a  reason  why  Lord  Pomfret  should  be  mentioned, 
that  is,  that  the  old  bridge  was  to  be  taken  down.  This 
would  not  affect  the  corporation,  and  it  was  therefore  un- 
necessary to  put  in  any  exception  for  them. 

After  the  learned  Serjeant  had  commented  on  the  un« 
certainty  of  the  defendant's  parol  evidence— 

TiNDAL,  C.  J.  (in  summing  up)  said — The  question  is 
whether  at  a  very  ancient  time  a  toll  was  payable  for  the 
right  of  way  over  this  particular  place,  because,  this  being 
a  public  highway,  the  law  will  not  allow  a  toll  without  a 
consideration  for  it.  If,  before  the  toll  was  payable,  the 
land  belonged  to  the  crown,  and  the  crown  granted  it  out 
to  the  public,  that  will  be  sufficient.  The  question  will 
be,  whether  you  think  upon  the  evidence  that  a  toll  must 
have  been  originally  taken  by  the  crown,  for  if  so  you 
will  find  for  the  plaintiff;  but  if  it  was  an  usurpation  since 
the  time  when  the  road  was  a  public  highway,  dedicated 
to  the  public  without  any  grant,  or  with  a  grant  without 
any  consideration,  then  you  will  find  for  the  defendant.    I 
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do  not  mean  that  there  must  be  positive  evidence,  but  you 
must  look  at  the  mode  of  enjoyment ;  and  if  you  find  that 
for  a  long  series  of  years,  as  far  back  as  human  testimony 
can  carry  it,  the  toll  has  been  taken,  or  that  as  much  do- 
cumentary evidence  as  could  reasonably  be  expected  has 
been  produced,  you  may  presume  that  the  toll  had  a  legal 
origin.  You  will  have  to  say  whether  the  establishment 
of  the  toll  was  of  antiquity  equal  to  the  time  when  the 
soil  of  Northampton  was  in  the  hands  of  the  crown. 
There  is,  on  the  part  of  the  plaintiff,  a  considerable  body 
of  evidence  to  shew  that  the  toll  of  two-pence  has  been 
paid  at  different  parts  of  the  town,  but  chiefly  in  the 
Bridge  Street.  It  is  said,  on  the  part  of  the  defendant, 
that  the  toll  has  not  been  certain.  Now  it  is  of  great  im- 
portance that  it  should  be  certain.  You  will  consider, 
therefore,  how  far  this  affects  the  claim.  If  the  corpora-  if  the  lesaeeof 
tion  itself  had  varied  the  toll,  it  might  be  of  importance ;  po«don*4*r^r 
but  it  seems  that  it  was  the  lessees  who  did  it ;  and  if  you   ^y  temporary 

•^  agreement,  the 

can  see  that  it  was  a  variation,  not  for  the  purpose  of  amount  of  toil 
claiming  more  at  one  time  than  another,  but  for  the  pur-  viduau,  it  shall 
poses  of  convenience,  and  that  convenience  of  both  parties,  righJ^ifje'j*!!, 
it  will  not  affect  the  plaintiff's  right.  The  living  testimony  if  it  appear  to 
seems  to  carry  the  matter  back  to  about  seventy  or  eighty  variaUon,  not 
years  ago.    The  only  evidence  of  possession  by  the  plain-  ©f ciaimfngmore 
tiff  is  of  leases  from  the  year  1768,  and  the  receipt  of  at  one  time  than 

"^  ^  another,  but  for 

rent  by  the  treasurer  of  the  town  from  the  year  1765.     It  the  convenience 


is  said,  on  the  part  of  the  defendant,  that  this  is  very 
slight  evidence.  It  does  not  appear  to  me  that  the  in- 
stances proved  are  very  strong  or  very  numerous.  I  con- 
fess that  one  might  have  expected  more  evidence  from  the 
archives  of  the  corporation';  but  that  is  not  to  decide  the 
matter,  if  you  think  the  other  evidence  satisfactory.  It  is 
said,  on  the  part  of  the  defendant,  that  if  the  toll  had  been 
so  long  in  the  hands  of  the  corporation,  there  would  have 
been  earlier  entries,  or  leases,  or  accounts  of  bailiffs,  ac- 
counting for  the  receipt  by  themselves  or  others.    There  is 


ofbotbpartiei. 
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1B34.  nothing  to  be  answered  to  this,  but  that  they  have  them 
not.  The  non-production  of  such  evidence  is  not  alone 
sufficient  to  counterbalance  the  other  testimony  in  the  case. 
You  must  look  at  the  general  complexion  of  the  case.  It 
appears  that  there  are  other  accounts,  but  they  have  no- 
thing to  do  with  the  toll.  You  will  have  to  say  whether 
you  are  satisfied  that  the  soil  was  in  the  crown  at  the  time 
when  the  toll  was  first  payable,  and  that  the  toll  was 
granted  on  the  dedication  of  the  highway  to  the  public. 
It  seems  that  as  far  back  as  the  year  1 140,  which  is  before 
the  time  of  legal  memory,  that  an  account  was  rendered 
to  the  crown  for  the  borough,  which  shews  that  the  soil 
was  in  the  crown  then,  and  till  the  year  1181.  Then 
comes  the  charter  of  Richard  1 ,  which  grants  what  was 
previously  let  to  farm.  Then  the  charter  of  Hen.  3  grants 
the  town  in  capite.  Then,  with  respect  to  the  present- 
ment in  the  time  of  Ed.  1,  the  question  is  whether  it  ap- 
plies to  the  toll  in  dispute.  Then  as  to  the  defendant's 
evidence.  On  his  part  they  begin  by  producing  Domes- 
day Book.  And  it  is  said,  that  if  there  had  been  a  toll 
payable  it  would  have  appeared  in  Domesday.  That  book 
was  composed  about  the  year  1066.  It  is  admitted  that 
it  is  not  mentioned  there;  but  if  the  toll  has  originated 
before  the  first  year  of  the  reign  of  Rich.  1  it  would  be 
in  time.  Therefore,  though  it  may  not  be  mentioned  in 
1070  or  1080,  yet  if  it  was  in  existence  before  1  Rich.  1 
it  would  be  in  time.  There  are  some  instances  of  the 
mention  of  toll  in  Domesday,  but  they  are  very  few.  But 
it  might  not  be  a  profit  to  the  crown,  as  Northampton  was 
fanned  out,  and  the  king  would  have  the  rent,  and  all 
subordinate  profits  would  be  received  by  the  farmer.  The 
charter  of  king  John  does  not  seem  to  carry  it  any  further. 
Then  with  respect  to  the  various  grants  in  aid,  it  appears 
by  the  cross-examination  of  the  witness  who  seems  con- 
versant with  these  matters,  that  it  is  not  usual  to  mention 
the  original  tolls.     It  may  be  in  aid  of  the  town's  then 
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resources  without  specifically  mentioning  them.  The  pre*  |g34^ 
sentment  of  3  Edw.  3  is  a  complaint  of  extortion  in  the 
bailiffs,  and  if  that  had  been  for  taking  the  two-pence  of 
carts  it  would  have  been  very  important.  But  you  must 
see  whether  it  in  any  way  touches  the  present  claim.  It 
seems  to  apply  to  a  toll  at  a  fair,  and  not  to  a  toll  of  the 
kind  claimed  here.  Then  as  to  the  act  of  Parliament  of 
18  Geo.  3,  and  the  other  acts  on  the  same  subject,  in 
which  there  is  a  proviso  relating  to  Lord  Pomfret*s  toll,  it 
appears  that  he  was  more  nearly  connected  with  the  sub- 
ject matter  than  the  corporation  were.  The  question  for 
you  with  respect  to  the  tolls  claimed  is,  whether  there  is 
reasonable  evidence  from  which  you  may  fairly  suppose 
they  had  a  legal  origin.  It  is  very  difficult  to  establish  a  toll 
without  some  foundation,  though  toll  may  be  claimed  by 
usurpation.  You  will  look  back  to  the  year  1768,  and  see 
whether  resistance  would  not  have  been  made  then  if 
there  was  no  ground  for  demanding  the  toll.  You  will  say 
whether  you  are  satisfied  that  the  ground  was  in  the  king, 
and  the  toll  demanded  at  the  time  when  the  road  first 
passed  through  Northampton ;  and  if  you  think  so,  then 
you  will  find  your  verdict  for  the  plaintiff  for  the  sum  of 
four-pence. 

With  respect  to  the  market  toll,  supposing  there  was 
no  market  before  the  charter  of  Geo.  3,  then  the  toll  will 
be  a  good  one,  although  the  word  ''  confirm'*  is  used  in 
the  charter,  because  it  might  be  introduced  only  in  case  it 
should  be  requisite.  It  is  said  that  the  king  cannot  grant 
a  new  toll  in  an  old  market.  But  in  this  case  you  must  be 
satisfied  that  there  was  a  market  of  which  the  public  was 
in  the  full  enjoyment,  without  paying  any  toll,  before  this 
matter  can  come  into  question ;  but  there  does  not  seem 
any  evidence  of  that.  If  there  was  an  bid  market,  at 
which  the  toll  was  received,  there  is  an  end  of  the  ques- 
tion that  way ;  and  if  there  was  not,  then  the  charter  of 
Geo.  3  giTants  a'new  one,  which  is  good  for  a  reasonable 
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toll,  according,  to  those  paid  in   other  places  in    the 
county. 

Verdict  for  the  plaintiff— Damages,  one  shilling. 

Wilde,  Serjt.,  N.  R.  Clarke,  and  Chillon  for  the  plaintiff. 

Sir  «/.  Scarlett,  Jones,  Serjt.,  and  Addison^  for  the  de- 
fendant. 

[Attornies — Jeyes,  aod  VincentJ] 


Adfourned  Sittings  in  London  after  Trinity  Term,  18S4. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 
June  26th,  MaRIN  V.  PaLMER,  Esq. 

Inauumpsitby  ASSUMPSIT  on  a  bill  of  exchange,  dated  September 

acceptor  of  an  18,  1832,  for  1000/.,  at  nine  months  from  the  date,  drawn 

fxcfange^'to**^  ^y  ^"®  Caley  on  and  accepted  by  the  defendant,  indorsed 

*Y'^  ffhVd *  ^y  Caley  to  L.  Goldsmid,  by  Goldsmid  to  one  Meyniac, 

oeiTed  the  bill  and  by  Meyniac  to  the  plaintiff, 

over  due;  a  After  the  formal  proof  of  handwriting  on  the  part  of  the 

protest,  which       plaintiff— 
bad  been  made     P»a*""^l 
of  it  by  the 

medUtein-  Aor^«,  Serjt.,  for  the  defendant,  stated  that  no  value 

iThand^of  *"  had  been  received  by  the  defendant  for  the  bill,  but  that 

*•  Pj*|**^^  being  in  want  of  money  he  accepted  this  bill  and  several 

by  the  defen-  others  for  the  purpose  of  raising  it,  but  that  one  of  the 

on  notice  to  parties  Concerned  in  the  negotiation  pledged  the  bill  in 

produce.     On 
its  production 

it  appeared  to  be  attested  by  a  subscribing  witness : — Held,  that  the  mere  circumstance  that  the 
protest  came  out  of  the  hands  of  the  plaintiff,  as  he  did  not  claim  title  under  it,  was  not  suffi- 
cient to  dispense  with  the  necessity  of  calling  the  subscribing  witness ;  but  it  being  proved  that 
on  two  occasions  the  paper  bad  been  produced  by  the  plaintiff's  attorney  to  the  defendant's  at* 
tomey,  as  the  protest  applying  to  the  bill  in  question,  it  was  admitted  in  evidence  without  proof 
of  the  attesution. 
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question,  without  any  authority,  for  a  sum  of  50/.,  which  ^^^^ 
he  applied  to  his  own  purposes.  He  further  stated,  that 
Meyniac,  the  person  who  indorsed  the  bill  to  the  plaintiff, 
had  protested  it  some  weeks  after  it  became  due,  and 
therefore  the  plaintiff,  receiving  it  when  over  due,  took  it 
subject  to  every  infirmity  to  which  it  was  subject  in  the 
hands  of  Meyniac. 

The  protest  was  put  in  by  the  plaintiff's  attorney,  in 
consequence  of  a  notice  to  produce.  It  appeared  to  have 
been  attested  by  a  subscribing  witness. 

MerewetheTf  Serjt.,  for  the  plaintiff,  submitted  that  it 
must  be  proved  in  the  regular  way. 

Storks,  Serjt,  for  the  defendant,  contended  that  the 
subscribing  witness  need  not  be  called,  as  the  instrument 
came  out  of  the  custody  of  the  opposite  party. 

TiNDAL,  C.  J. — It  is  not  a  foreign  bill.  It  does  not  re- 
quire a  protest.  Suppose  yoti  give  a  man  notice  to  pro- 
duce a  deed,  unless  he  claims  under  that  deed,  you  must 
call  the  subscribing  witness. 

Storks,  Serjt.,  then  called  the  defendant's  attorney,  who 
stated  that  on  two  occasions  the  plaintiff's  attorney  pro- 
duced the  instrument  in  question  as  the  protest  applying 
to  the  bill. 

Mereweiher,  Serjt.,  still  urged  his  objection  to  the  read- 
ing of  the  protest. 

TiNOAL,  C.  J. — ^The  case  does  not  stand  now  as  it 
did.    Here  is  an  admission  by  the  attorney  in  the  cause. 

Mereweiher,  Serjt. — ^The  admission  does  not  carry  it 
any  farther  than  the  other  evidence.  There  was  no  ad- 
mission that  all  had  been  done  rightly.     It  might  not,  at 
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Ig3^  far  as  the  attorney  could  tell,  be  a  legal  protest,  as  it  was 

made  not  by  the  plaintiff,  but  by  a  third  party. 

C  Cressfoell,  on  the  same  side. — It  must  be  shewn  that 
the  party  was  the  holder  of  the  bill  at  the  time,  consistently 
with  the  case  of  Barough  v.  White  (ja).  It  is  merely  a 
declaration  of  the  party,  and  is  not  receivable  unless  he 
was  the  holder  at  the  time  when  it  was  made.  The  Court 
of  King's  Bench  last  term  confirmed  that  case,  but  refused 
to  carry  the  doctrine  any  further.  It  was  in  a  case  of  the 
sale  of  an  estate.  It  is  no  more  than  if  a  letter  of  Mey- 
niac*s  had  been  shewn,  which  would  not  be  evidence  with- 
out proof  that  Meyniac  was  the  holder  of  the  bill  at  the 
time ;  otherwise  a  party  might  be  bound  by  the  declara- 
tions of  one  having  no  interest  in  the  matter. 

TiNDAL,  C.  J. — It  appears  to  me  to  stand  upon  the  pe- 
culiar circumstances  of  the  case.  There  was  an  under- 
standing between  the  two  attornies.  On  two  occasions  the 
paper  was  produced  as  the  protest  of  this  bill,  and  I  think 
that  supersedes  the  necessity  of  proving  it  by  calling  the 
subscribing  witness. 

The  bill  became  due  on  the  Slst  of  June,  1833,  and  the 
protest  was  dated  l^th  of  July,  1833. 

It  appeared  from  the  evidence  of  a  person  named  Levi, 
who  described  himself  as  a  general  dealer  in  bills,  that  the 
bill  in  question  was  accepted,  together  with  others,  for  the 
purpose  of  raising  money  for  the  use  of  the  defendant; 
that  the  defendant  did  not  receive  any  money  at  all  upon 
the  bill  in  question;  that  he  the  witness  held  it  till  two  or 
three  months  before  it  became  due,  when  he  gave  it  to  his 
brother  who  was  going  to  America,  to  raise  upon  it  a  sum 
of  50/.,  which  he  obtained  from  a  person  named  Lewis, 
since  dead;  that  Lewis  was  frequently  applied  to,  to  give 

(a)  4  B.  &  C.  325  J  6  D.  &  R.  379}  2  C.  &  P.  8.      . 
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up  the  bill,  but  would  not.     On  his  cross-examination  he         |g34, 
stated,  that  although  the  defendant  received  no  money 
upon  this  particular  bill,  yet  he  had  handed  him  over, 
since  the  month  of  August,  1832,  monies  amounting  al- 
together to  between  three  and  four  thousand  pounds. 

TiNDAL,  C.  J.,  to  the  plaintiff's  counsel — As  it  stands 
at  present  the  defendant  has  been  defrauded  of  this  bill. 
It  is  for  you,  therefore,  to  shew  that  Meyniac  gave  consi- 
deration for  it. 

A  witness  was  then  called,  who  stated  that  Lewis  gave 
him  the  bill  in  question,  accompanied  by  the  following 
letter,  in  the  defendant's  hand-writing : — **  The  bill  drawn 
by  Caley,  dated  Sept.  18, 1832,  at  nine  months,  for  1000/., 
is  my  acceptance,  and  will  be  paid."  That  a  few  days 
after  this  he  saw  Meyniac,  who  was  recommended  to  him 
by  Goldsmid,  to  whom  he  had  previously  offered  the  bill, 
and  Meyniac  agreed  to  give  wine  for  the  bill,  and  trans- 
ferred to  him  at  the  docks  240  dozen  of  white  hermitage, 
which  he  transferred  to  Lewis;  and  the  wines  were  handed 
over  to  Lewis's  possession.  The  witness  added  that  he 
was  not  acquainted  with  the  value  of  wines,  but  that  he 
sold  three  dozen  to  a  friend,  at  30^.  a  dozen. 

TiNDAL,  C.  J. — Have  you  the  warrants  or  the  books  of 
the  dock  company  to  shew  that  all  this  really  passed  ? 

Meyniac  was  then  called,  and  stated  that  he  was  a  wine 
grower  in  France,  and  Marin,  the  plaintiff,  also;  that 
Marin  resided  near  Bordeaux,  at  which  place  the  defen- 
dant had  an  estate ;  thfeit  he  had  dealt  with  the  defendant's 
house  before ;  that  he  gave  the  wine  for  the  bill,  in  conse- 
quence of  the  defendant*s  letter  being  shewn  him,  and  that 
it  was  worth  four  guineas  a  dozen  at  the  least ;  that  after 
he  had  given  the  wine  he  handed  the  bill  over  to  Gold- 
smid to  cash,  who  kept  it  till  after  it  was  due,  and  then  re- 

voL.  VI.  K  K  M.  p. 
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1434.  turned  it  with  his  indorsement  on  it  to  the  witness  for  the 
purpose  of  having  it  protested;  that  he  the  witness 
handed  it  over  to  the  plaintiff,  who  gave  him  full  value 
for  it. 

Storks,  Serjt.,  relied  on  the  absence  of  Lionel  Goldsmid, 
and  the  non-production  of  evidence  from  the  dock  com- 
pany's books,  as  throwing  discredit  upon  the  account  of 
the  transfer  of  the  bill  to  Meyniac. 

Meretoether,  Serjt.,  replied. 

TiNDAL,  C.  J.,  left  it  to  the  jury  to  say  whether  the  bill 
had  been  obtained  bon&  fide  or  not. 

The  jury  inquired  whether  they  must  give  a  verdict  for 
the  whole  amount  of  the  bill. 

TiNDAL,  C.  J.,  told  them  they  must  give  a  verdict  for 
what  they  thought  was  given  by  Meyniac  as  th6  consider- 
ation for  the  billy  and  that  would  depend  upon  their  opinion 
as  to  the  value  of  the  wine. 

The  jury  found  for  the  plaintiff,  damages  501/.,  being 
at  the  rate  of  two  guineas  a  dozen  for  the  wine. 

Meretcether,  Serjt,  and  C.  Creswett,  for  the  plaintiff. 
Siorks,  Serjt.,  for  the  defendant. 

[Attornies— &m^f«r  ^  Pttgh,  and  Boxer.} 
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Murray  v.  Moutrie.  j^^^  2^^^ 

XrESPASS. — The  declaration  stated  that  the  plaintiff  it  is  the  duty  of 
was  a  seaman  on  board  a  whale  ship,  called  the  Corsair,  ^*,^J^"g^/e* 
of  which  the  defendant  was  master,  and  that  the  defendant,  in  case  of  mis- 
on  the  20th  of  June,  1831,  assaulted  and  imprisoned  him.   of  the  crew,  pre- 

The  defendant  pleaded,  first,  not  guilty,  and,  secondly,  J^^^^Zn\T'' 
several  special  pleas,  in  which  he  justified  the  trespass,  on  punishment,  to 

*       ,      *  ,   .     ./r»  1.      1      1-  1  .  institute  inquiry, 

the  ground  that  the  plamtitt  was  disobedient  and  mutinous,  with  the  as- 
and  therefore  he  moderately  chastised  him ;  and  because  otbenTand  to 
he  had  previously  stabbed  a  seaman  named  Chamberlain,  ^"^^  '^®  ^^^"^^ 

'^  "^  ,  entered  in  the 

he  thought  more  than  usual  restraint  was  necessary  to  be  log. 

put  upon  him.    The  plaintiff  took  issue  on  the  pl^a  of  not  employed  in 

guilty,  and  to  the  special  pleas  replied  excess,  upon  which  ^'{J^^^*^^**®' 

issue  was  joined.  whaler,  in  con- 

sequence of  a 

It  appeared  from  the  evidence  of  the  plaintiff's  wit-  quarrel  with  the 
nesses  that  he  was  cutting  up  blubber  off  the  coast  of  ^^Ij^wi^  fr^ 
Japan,  and  the  defendant  told  him  to  cut  it  thinner;  that  *j»«  mate,  threw 

'^        ,     ,  down  his  knife, 

the  plaintiff  said  he  could  not,  that  he  cut  it  as  thin  as  and  refused  to 
any  other  man  in  the  ship,  and  yet  the  captain  was  always  wo^L™hr 
grumbling  at  him ;  that  upon  this  the  captain  abused  him,  '^P  g~^*'^' 
and  laid  hold  of  his  collar,  upon  which  there  were  more  duet  was  rfnof- 
words,  and  the  chief  mate  struck  the  plaintiff;  that  he  moderate  pun- 
then  threw  down  his  knife,  and  said  he  would  not  do  any  lh^'^^,[iihough 
more  work  in  a  ship  where  he  was  so  ill-treated ;  that  he  the  punishment 

-  ,1  ,1  .  •■  #.11  11.  ^«'«  excessive, 

went  down  below,  and  the  captain  and  mate  followed  him,  yet,  if  the  sea- 
and  brought  him  up,  and  put  handcuffs  on  him,  and  he  "pl^ss^on!™* 
was  a  few  hours  after  taken  down  into  the  pantry,  and  ™ight  have  put 

*  "^  ^  an  end  to  it,  and 

confined  there,  with  irons  on  his  hands  and  feet,  during  refused,  hecouid 
the  night,  for  nearly  four  months ;  that  he  was  on  deck  damages  for  the 
walking  about  in  the  day-time  with  handcuffs  only  on ;  Jhe  punilhmem 
that  at  first  he  was  kept  on  bread  and  water,  and  after-  after  such  re- 
wards had  two  pounds  of  meat  a  week,  the  men's  allowance 
being  one  pound  a  day  each ;  that  in  November,  1831,  he 
was  taken  ashore  at  Wahoo,  in  the  South  Seas,  and  was 
left  there,  after  a  communication  between  the  captain  and 

kk2 
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1834.  ^^^  English  consul  there.  The  witnesses  stated,  that  at 
night  he  could  only  lie  on  his  back,  and  could  not  turn 
round,  and  that  a  man  died  in  a  place  adjoining  the  pantry, 
and  the  body  became  very  offensive  from  the  bites  of  cock- 
roaches, and  that  the  men  were  ordered  not  to  speak  to 
him,  nor  give  him  any  of  their  provisions.  It  appeared 
that  the  plaintiff  had  in  a  fit  of  anger  stabbed  a  man 
named  Chamberlain  several  months  before,  for  which  he 
underwent  the  punishment  of  cobbing,  which  punishment 
the  plaintiff's  witnesses  said  was  suggested  by  the  defen- 
dant, but  this  was  denied  by  the  defendant's  witnesses. 

The  witnesses  for  the  defendant  also  proved  that  it  was 
understood  that  no  flogging  was  allowed  on  board,  and 
that  putt  ng  in  irons  was  the  only  punishment  which  could 
be  resorted  to.  Several  of  the  crew  also  swore  that  they 
remonstrated  with  the  plaintiff,  and  asked  him  to  return  to 
his  duty,  thinking  it  a  shame  that  he  should  be  idle  while 
they  were  working  night  and  day ;  but  that  he  said,  he 
would  be  damned  if  he  did  any  more  work  on  board  the 
ship.  It  was  also  proved  that  the  captain  himself  had 
several  times  told  the  plaintiff  he  might  have  the  irons 
taken  off  if  he  would  promise  to  return  to  his  duty,  but 
he  refused,  and  that  he  employed  his  time  in  reading  no- 
vels and  old  newspapers,  which  were  lent  him  by  one  of 
the  crew.  It  appeared  also  that  there  was  not  any  British 
consul  to  be  met  with  till  they  came  to  the  place  at  which 
he  was  sent  ashore.  The  ship's  log  was  put  in,  but  it 
only  contained  three  entries — one  as  to  the  commencement 
of  the  transaction,  one  as  to  the  diminution  of  his  allow- 
ance, and  one  as  to  his  refusing  to  take  bread  and  water. 

Wildey  Serjt,  for  the  plaintiff. — If  a  man  is  to  be  se- 
riously punished,  inquiry  should  be  instituted,  and  the 
result  recorded  in  the  log.  In  the  present  case  it  is  in 
the  plauitiflf's  favour  that  so  small  a  portion  is  entered  in 
the  log,  for,  if  such  things  as  are  said  to  have  happcBed 
had  taken  place,  they  would  have  been  entered.     On  the 
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state  of  this  record  it  is  admitted  that  the  defendant  might  1934, 
at  first  have  inflicted  some  punishment  for  misconduct, 
but  it  is  alleged  that  the  punishment  was  continued  impro- 
perly. As  to  the  cobbing,  if  the  captain  did  not  propose  Mowtrie, 
or  take  part  in  it,  he  ought  to  have  been  present  to  see 
that  it  was  not  excessive.  The  plaintiff  is  entitled  to  da- 
mages for  the  suffering  he  has  undergone,  and  also  for 
being  prevented  from  sharing  in  the  profits  of  the  ven- 
ture. 

TiNDAL,  C.  J.,  in  summing  up, 'said — The  question  for 
your  consideration  will  be,  uhether,  under  the  circum- 
stances, any  thing  which  the  captain  did  to  the  plaintiff 
exceeded  the  just  measure  of  punishment.    If  it  did,  you 
must  find  your  verdict  for  the  plaintiff;  if  it  did  not,  then 
you  will  find  for  the  defendant,  for,  in  point  of  law,  he  will 
be  justified.      By  the  common  law  a  similar  power  of 
moderate  chastisement  is  given  to  the  captain  of  a  ship 
as  there  is  to  a  parent  and  a  schoolmaster.   The  late  Lord 
Tenterden  often  observed,  that  it  was  always  desirable, 
and  indeed  the  duty  of  the  captain,  to  institute  an  inquiry, 
and  have  it  entered  on  the  log  what  the  result  was.     It 
seems  to  me  that  it  is  undoubtedly  both  his  duty  and  his 
interest.     It  is  his  duty,  because,  by  availing  himself  of 
the  advice  of  others,  he  prevents  himself  from  acting 
solely  on  his  own  feelings,  which  may  be  excited;  and  it 
is  his  interest,  because  it  furnishes  evidence  in  his  favour 
to  be  used  on  the  day  of  trial.     And  it  is  matter  of  regret 
that  a  course  which  is  so  simple  and  so  useful  has  not  been 
resorted  to  in  the  present  case.    There  are  two  points  for 
consideration,  first,  what  was  the  offence  committed,  and, 
secondly,  what  was  the  punishment  inflicted.     I  have  no 
hesitation  in  saying,  that  the  plaintiff*'s  throwing  down  the 
knife,  and  refusing  to  work,  was  an  offence  and  a  breach 
of  the  articles;  and,  if  the  rest  of  the  crew  had  done  the 
same,  it  would  have  wholly  destroyed  the  venture,  and  the 
captain  had  certainly  a  right,  for  the  sake  of  example,  to 
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1834.  inflict  a  moderate  and  proportionate  punishment.  There 
is  some  doubt,  on  the  evidence,  as  to  whether  the 
plaintiff  was  kept  in  close  confinement  for  the  first 
MouTRiE.  ^gjj  Qy  twelve  days,  or  had  temporary  relaxation;  but  it 
seems  that  handcufis  were  kept  on  the  whole  time,  from 
the  S6th  of  June  to  November,  when  they  arrived  at 
Wahoo.  It  'does  not  seem  that  the  offence  committed 
was  one  likely  to  affect  the  existence  of  order  and  disci- 
pline in  the  ship,  by  inducing  others  to  follow  his  example. ' 
There  is  a  considerable  portion  of  the  defendant's  evi- 
dence, which,  if  you  befieve  it,  will  go  materially  to  reduce 
the  damages,  provided  you  think  the  punishment  improper, 
and  find  your  verdict  for  the  plaintiff.  You  must  apply 
your  mind  to  say  whether  the  plaintiff  might  have  got  out 
by  making  some  concession.  For,  if  so,  he  cannot  claim 
compensation  in  damages  for  that  which  he  might  have 
prevented  by  his  own  conduct. 

Talfourd,  Serjt.,  for  the  defendant. — We  put  the  re- 
fusals to  return  to  work  as  continuous  acts  of  disobedience^ 
justifying  a  continuation  of  imprisonment. 

TiNDAL,  C.  J.-r-Is  not  that  the  way  in  which  I  have  put 
it?  I  do  not  see  how  you  can  separate  it.  Every  refusal 
would  be  knocking  himself  out  of  work,  and  not  a  ground 
for  any  damages. 

Verdict  for  the  plaintiff— damages  50/. 

WiUef  Serjt,  and  Cofnyn^  for  the  plaintiff. 
Talfourd,  Serjt.,  and  Hutchinson,  for  the  defendant. 
[Attornies — J.  W.  Howard,  aDd  Yomg  Sf  Desbcrough,] 
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1834. 
Chalmers  v.  Shackbll  and  Others.  ,  ,    .  . 

July  Ath. 

C^  ASE. — The  declaration,  which  consisted  of  only  one  Ia  an  action  for 
count,  after  the  usual  averment  of  the  plaintiflTs  good  char-  a  plea  of  jiuus- 
acter,  and  an  allegation  that  he  had  been  convicted  of  SS^thcpiaimiff 
forffery  and  pardoned,  proceeded  as    follows: — "And  h«d  forged  and 

1  .iiiitT>  1.  .       ottered,  know- 

whereas  at  a  certain  place  called  the  Rotunda,  situate  m  ingittobeforg^ 

the  county  of  Surrey,  certain  meetings  for  the  promotion  of  exchange*!  to 

of  sedition  and  blasphemy  had  been  held."     It  then  pro-  ^^^^^^^^^ 

ceeded  to  allege  that  the  defendants,  on  the  27th  January,  dant,  the  aame 

1833,  published  in  a  certain  newspaper  called  the  John  be  given  as 

Bull,  of  and  concerning  the  plaintiff,  and  of  and  concern-  ^^^^ 

ing  his  said  conviction  and  pardon,  and  of  and  concerning  thepiaintiflnfhc 

the    said  meetings  at  the  said  Rotunda,    tha  following  thoMofffencet; 
|.i^l  but  if  the  evi- 

UDei  : —  ^ence  &II9  short 

of  satisfying  the 
jury  that  the 

•'Verily  the  Whigs  select  choice  subjects  for  the  exer  strict  legal  of- 
cise  of  his  Majesty's  grace !  A  few  weeks  since,  the  town  mitted,  they 
was  astonished  at  the  respite  from  death  of  two  men,  who  ^cuprovedinto 

had  been  found  guilty  of  a  murder  under  circumstances  of  <*>«'  considera- 
..  .  .  -  ,      I         t  .        tion  in  esumat- 

pecuhar  atrocity ;  it  was  then  suggested,  that  the  respite  ingthe damages. 
was  granted  to  court  the  favour  of  the  mob-ocracy  of  ^^^  \^  cwe'for 
Lambeth,  as  Lord  Palmerston  had  then  some  intention  of  f  Hbei  state, 

'  inter  aha,  that 

Standing  for  that  borough.     In  the  Times  of  Friday  is  the  at  a  certain 

n  11       -  place  certain 

followmg:  meetings  for  the 

_,  ^^  promotion  of  se- 

"  From  a  Correspondent. — Mr.  Chalmers,  who  was  con-  diUon  and  Was- 

victed  of  forgery  at  the  sessions  of  May  last  at  the  Old  l)^^^^^^ 

Bailey,  has  received  his  Majesty's  gracious  pardon.    The  **'*.. ^u?!^^^^^^ 

case  was  reserved  by  the  Court  over  several  sessions  for  concerning  the 

the  opinions  of  the  Judges  on  various  points  of  law,  which  and'^conceming 

were  ultimately  decided  against  him,  and  he  was  at  length  ***•  *^*d  Sand 

sentenced  to  be  transported  for  life.      Sentence  having  concerning  the 

been  passed,  the  case  became  fit  to  be  recognised  by  the  ubei  charging 

him  among 
other  things 
with  having  taken  thechair  at  the  sud  place,  but  not  saying  any  thing  of  the  character  of  the  meet- 
ings there,  it  will  not  be  ground  of  nonsuit  should  the  plaintiff  at  the  trial  fail  to  prove  that  the 
meetings  were  such  as  he  described  in  his  inducement. 
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1834.  Secretary  of  State  on  the  merits,  and  the  result  of  the  in- 
vestigation isy  that  Mr*  Chalmers  has  received  a  pardon 
under  the  Great  Seal,  discharging  him  from  all  the  conse* 
quences  of  the  verdict,  and  restoring  him  to  the  enjoyment 
of  all  his  civil  rights  and  privileges,  the  same  as  if  the  con- 
viction had  not  taken  place  (a).** 

**  In  the  former  case,  the  murderers  were  men  of  such 
notoriously  bad  characters,  that  the  officers,  when  they 
heard  of  the  deed,  immediately  proceeded  to  take  them 
up  on  suspicion.  In  this  case,  we  know  that  the  crime  of 
forgery  was  not  new  to  Mr.  Free  Pardon  Patrick  Chal- 
mers ;  and  we  think  we  can  offer  some  reasons  for  this  act 
of  Whig  liberal  mercy. 

'*  Mr.  F.  P.  P.  C.  was,  for  some  time  previous  to  his  in- 
carceration on  this  charge,  an  eminent  mob  leader  in  a 
small  way.  He  called  a  public  meeting  in  Smithfield — he 
headed  a  deputation  to  the  Lord  Mayor,  to  call  a  meeting 
of  the  Livery,  to  petition  for  the  abolition  of  the  punish- 
ment  of  Death  for  Forgery — ^he  often  took  the  chair  at 
the  Rotunda,  and  he  is  or  was  the  intimate  friend  of  that 
much  persecuted  and  respectable  publisher  of  treason, 
Hetherington.  These  are  surely  convincing  reasons  that 
Mr.  Patrick  Chalmers  is  a  fit  subject  for  the  mercy  of  the 
Sovereign.  But  if  these  should  fail  to  convince,  we  have 
one  still  which  must  be  unanswerable— the  PoUtical  Union 
met,  within  these  few  weeks,  to  petition  {or  this  man*s  par- 
don, and  he  is  pardoned  accordingly  ! 

The  defendants  pleaded,  first,  not  guilty,  and  secondly, 
a  special  plea,  which  stated  in  substance  that  the  plaintifip 
had  been  guilty  of  forging  and  of  uttering,  knowing  it  to  be 
forged,  the  acceptance  of  his  brother,  Mr.  David  Chal- 
mers, of  Edinburgh,  on  a  bill  of  exchange  for  ^220/.  (&)• 


(a)   See  the  case  of  Bex  v.  which  the  pluntiff  had  acted  as  a 

Ckdmert,  ante, Vol.  5,  p.  331 .  mob  leader,  and  attended  seditions 

(6)  There  were  also  special  pleas,  meetings,  but  no  evidence  was 

alleging  particular  insUnces  in  given  upon  them. 
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A  witness  was  called  on  the  part  of  the  plaintiff,  who 
stated  on  cross-examination  that  he  had  heard  the  plain- 
tiff say  he  had  been  over  at  the  Rotunda,  but  he  had  never 
been  there  himself,  and  did  not  know  what  meetings  were 
held  there. 

Spankie,  Serjt.,  for  the  defendant,  submitted  that  some 
evidence  must  be  given  by  the  plaintiff  of  the  character 
of  the  meetings  at  the  Rotunda,  and  that  if  it  were  not 
the  plaintiff  must  be  nonsuited. 

TiNDAL,  C.  J.— I  think  some  evidence  must  be  given. 
Very  general  evidence  will  do. 

Stammers,  for  the  plaintiff,  applied  to  his  Lordship 
to  amend  the  declaration  by  striking  out  the  allegation  in 
question,  which  he  submitted  might  be  clone  without  in- 
jury to  the  plaintiff's  cause  of  action. 

TiNDAL,  C.  J. — I  cannot  do  that.  You  say  that  the 
libel  was  published  of  and  concerning  the  meetings. 

A  witness  was  then  called,  but  he  was  not  able  to  prove 
the  nature  of  the  meetings  at  the  Rotunda. 

TiNDAL,  C.  J. — There  is  a  case  in  which  a  libel  was 
stated  to  have  been  published  of  a  man  in  two  trades  (a), 

(a)  Figgins  v.  Cogtioell,  3  M.  &  his  aforesaid  trade  of  a  carpenter ^ 

Selw.  369. — In  that  case  the  de-  spoke  the  words  complained  of. 

claration  alleged  that  the  plaintiff  The  plaintiff  at  the  trial  proved 

was   a  carpenter  and  ttoarn  ap^  that  he  was  a  carpenter;  but  failed 

prauer^  and  that  the  defendant  in-  to  prove  that  he  was  a  sworn  ap- 

tending  to  it^ure  him  in  hit  ttveral  praiser,  and  was  in  consequence 

traden  as  aforesaid,  and  to  prevent  nonsuited.    But  the  Court,  after 

persons  from  employing  him  in  argument,  set  aside  the  nonsuit, 

the  way  of  his  taid  several  trades^  on  the  ground  that  it  was  "  a  parti- 

in  a  certain  discourse  which  he  had  ble  allegation. ' ' 
of  and  concerning  the  plaintiff  in 
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and  it  was  held  that  you  might  divide  the  allegation.  This 
seems  to  come  within  the  principle  of  that  case.  At  all 
events^  it  comes  so  near  to  it  that  I  shall  not  nonsuit;  but 
I  wiU  reserve  the  point. 

The  evidence  on  the  part  of  the  defendants,  in  support  of 
the  justification  with  respect  to  the  forgery,  was  in  sub- 
8tance«  that  a  bill  of  exchange  for  2^/.,  drawn  upon 
and  purporting  to  be  accepted  by  David  Chalmers,  of 
Edinburgh,  payable  at  the  house  of  the  plaintiff  in  Lower 
Thames-street,  was  presented  and  dishonoured,  in  conse- 
quence of  which  the  agents  of  the  payee  wrote  to  the  sup- 
posed acceptor  at  Edinburgh,  who  was  the  plaintiff's  bro- 
ther, and  received  an  answer  from  him  stating  that  he 
never  accepted  any  such  bill,  and  they  were  wrong  in  ap- 
plying to  him.  Upon  which  they  sent  for  the  plaintiff,  and 
bad  repeated  interviews  with  him,  in  which  he  did  not  at 
all  explain  the  transaction,  but  only  said  that  the  bill  would 
be  retired,  and  that  there  must  be  some  mistake. 

It  was  also  proved  that  various  steps  had  been  taken  to 
procure  the  attendance  of  David  Chalmers  as  a  witness, 
and  also  to  get  him  to  submit  to  an  examination  on  inter- 
rogatories, for  which  purpose  a  commission  was  actually 
issued,  but  both  endeavours  were  unsuccessful. 

TiNDAL,  C.  J.,  in  summing  up,  said — We  cannot  consi- 
der the  plea  in  any  other  way,  or  on  any  other  kind  of  evi- 
dence, than  if  we  were  trying  die  plaintiff  for  the  offence 
alleged  in  it.  If  you  find  that  the  plaintiff  has  been  guilty  of 
this  forgery,  it  will  have  some  bearing  upon  the  other  parts 
of  the  case.  It  seems  that  there  are  some  parts  of  the 
libel  which  are  not  answered  by  any  evidence,  such  as  the 
charges  of  being  the  leader  of  mobs,  and  of  attending  se- 
ditious meetings.  But  if  the  other  part  is  true,  it  will  go 
to  lessen  the  character  of  the  plaintiff,  and  to  rebut  the 
charge  of  malice  on  the  part  of  the  defendahts.    There  is 
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lio  direct  evidence  of  the  forgery,  or  that  the  plaintifTs  1834. 
brother  did  not  authorize  the  putting  of  his  name  upon 
the  bill.  It  is  said  on  the  part  of  the  defendants  that  the 
plaintiff's  conduct  was  inconsistent  with  innocence,  and 
shewed  that  he  had  feloniously  uttered  the  biU  with  the 
forged  acceptance  upon  it,  knowing  it  to  have  been  forged. 
Undoubtedly,  it  is  evidence  of  a  transaction  of  an  unusual 
character;  but  the  question  is,  whether  it  would  not  be 
going  a  step  too  far,  in  the  absence  of  any  direct  evidence 
that  the  brother  had  never  authorized  any  use  of  his  name 
before,  to  pronounce  the  plaintiff  guilty  of  that  offence.  If 
the  defendants  have  proved  to  your  satisfaction  that  the 
plaintiff  was  guilty  of  uttering  the  forged  acceptance,  that 
takes  out  of  the  case  the  whole  substantial  part  of  the 
charge.  But  you  may  still  give  your  verdict  for  the  plain- 
tiff on  the  part  which  relates  to  the  charge  of  being  a  mob 
leader,  &c. 

His  Lordship  left  it  to  the  jury  to  say  what  damages  the 
plaintiff  was  entitled  to;  and  repeated,  that  although  they 
should  think  it  was  not  satisfactorily  proved  that  the  plain- 
tiff had  been  guilty  of  the  forgery,  yet  that  the  circum- 
stances might  be  considered  in  mitigation  of  the  damages. 

Verdict  for  the  plaintiff— damages  30/.,  sub- 
ject to  a  motion  for  a  nonsuit  on  the  point 
reserved. 

Stammers  for  the  plaintiff. 

Spankie,  Serjt.,  and  R.  Alexander,  for  the  defendants. 

Attomies— Pfe«*,  and  Hopkinaon. 


In  the  ensuing  Michaelmas  Term,  Spankie,  Serjt., 
moved  pursuant  to  the  leave  given. — It  is  necessary  that  a 
party  who  has  qualified  by  his  inducement  the  nature  of 
the  libel  should  prove  it,  otherwise  the  libel  has  not  the 
character  which  he  attributes  to  it.     The  libel  only  speaks 
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1834.  of  the  plaintiff's  taking  his  seat  at  the  Rotunda,  which  is 
saying  nothing  against  him,  as  it  might  be  a  place  of  meet- 
ing for  scientific  purposes;  and  you  charge  him  with  no 
offence,  unless  you  shew  in  your  allegation  the  unlawful  na- 
ture of  the  meetings  at  that  place. 

Gaselee,  J. — Is  there  any  innuendo  as  to  the  taking 
his  seat  at  the  Rotunda? 

Spankie,  Serjt. — The  innuendos  are^  he  [meaning  the  said 
plaintiff]  often  took  the  chair  at  the  Rotunda  [meaning  the 
said  meetings  at  the  said  Rotunda].  There  was  therefore 
a  material  failure  of  proof  of  the  libel  so  described. 

TiNOAL,  C.  J. — The  question  is,  whether  there  was  not 
enough  left;   whether  it  was  not  divisible. 

Spankie,  Serjt. — ^The  nature  of  my  motion  is  two-fold. 
My  first  point  is,  that  if  there  is  only  one  count  and  one  li- 
bel, the  whole  libel  is  characterized  by  the  description  in 
the  inducement,  and  the  party  must  prove  it  all,  one  part 
is  so  bound  up  with  the  other.  My  second  point  refers  to 
incorrectness  in  the  declaration.  It  is,  that  the  innuendos 
add  a  new  meaning,  wholly  unauthorized  by  the  libel.  An 
innuendo  is  only  to  explain,  and  cannot  import  any  thing 
new  into  the  libel.  The  innuendos  in  the  present  case  are 
strained,  and  go  far  beyond  any  thing  contained  in  the  li- 
bel. To  that  part  of  the  libel  which  says,  ^*  he  headed  a 
deputation  to  the  Lord  Mayor,  to  call  a  meeting  of  the 
Livery  to  petition  for  the  abolition  of  the  punishment  of 
death  for  forgery,**  the  innuendo  is  [meaning  that  the 
plaintiff  might,  if  tried  and  convicted  for  the  crime  of 
forgery,  escape  the  punishment  of  death.]  To  that  part 
which  says,  **  and  he  is  or  was  the  intimate  friend  of  that 
much  persecuted  and  respectable  publisher  of  treason, 
Hetherington,*'  the  innuendo  is  [meaning  that  the  plaintiff 
had  been  a  publisher   of  treasonable  doctrine].     This 
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innuendo  goes  to  create  anew  charge  not  in  the  libel.  The 
next  innuendo  is  to  the  part,  *'  The  political  union  met 
within  these  few  weeks  to  petition  for  this  man*s  pardon, 
and  he  is  pardoned  accordingly;*'  [meaning  that  the  said 
pardon  of  the  said  plaintiff  had  been  obtained  by  the  said 
political  union,  and  not  through  the  innocence  of  the  said 
plaintiff].  This  is  rather  a  libel  on  the  Secretary  of  State 
than  on  the  plaintiff.  The  two  first  innuendos  are  clear- 
ly obnoxious  to  the  rule  that  an  innuendo  must  explain 
and  cannot  enlarge.  The  jury  may  have  acted  on  these ; 
and  if  they  are  allowed  to  do  so,  they  may  invent  new  libels^ 
and  impute  them  to  the  defendant.  On  this  latter  ground 
I  submit  that  the  judgment  should  be  arrested. 

TiNDAL,  C.  J.,  after  consulting  with  the  other  Judges,  said 
— As  to  the  effect  of  the  rule  upon  the  first  point  for  a 
nonsuit,  we  entertain  considerable  doubt  on  the  authority  of 
the  cases  which  have  been  already  decided.  But  as  there 
are  some  of  the  matters  urged  in  support  of  the  motion 
in  arrest  of  judgment,  on  which  we  should  wish  to  hear  a 
little  more  argument,  we  grant  the  rule  generally. 

In  the  course  of  the  term,  in  consequence  of  an  arrange- 
ment between  the  parties,  the  rule  was  made  absolute  by 
consent,  without  argument  (a). 

(a)  According  to  the  cases  de-  pened  by  the  collision  of  two  car- 

cided,it  seems  that,  in  point  of  law,  riages,  which  took  p\aice  without 

the  plaintiff  would  have  been  en-  anj^  fatdt  in  the  plaintiffs  but  that 

titled  to  retain  his  verdict.     As  the  defendant  published  a  libel  of 

to  the  first  point,  with  respect  to  and  concerning  tuck  accident ^  im- 

the  divisibility  of  the  introductory  puting  it  to  misconduct  in  him. 

allegations,  in  addition  to  the  case  The  plea  in  justification  stated 

of  Figgins  y.  CogsweUy  referred  to  that  the  accident  mentioned  in  the 

at  the  trial,  ante,  p.  477,  note  (a),  supposed  libel  was  the  same  with 

there  are  the  following  cases  which  that  referred  to  in  the  introductory 

appear  to  bear  upon  the  question :  part  of  the  declaration ;  and  it  then 

Lord  Churchill  v.  //tin/,  2  B.  &  slated  that  the  said  accident  hap- 

AM.  685. — ^There  the  declaration  pened  by  two  carriages  coming 

stated  that  an  accident  had  hap-  together,  and  by  the  plaintiffs  mit- 


4«« 


CASES  AT  NISI  PRIUS, 


1834. 


conduct  The  jury  having  found  for 
the  defendant  on  the  justification, 
but  for  the  pluntiff  as  to  a  part  of 
the  libel  not  justified  (relating  to  a 
drcumstance  connected  with  the 
accident),  it  was  contended  that 
the  verdict  upon  the  justification 
was  in  effect  a  finding  that  the  de- 
fendant had  not  published  a  libel 
concerning  the  accident  mention- 
ed in  the  declaration,  and  that  such 
accident  as  there  mentioned  had 
not  in  fact  occurred,  it  being  de- 
scribed in  the  pleadings  as  an  ac- 
cident  resulting  from  a  coUinan 
of  carriages  without  default  in  the 
plaintiff.  The  Court,  however, 
held  that  the  cuUition,  and  the  ab- 
sence of  fault  in  the  plaintiff  might 
be  considered  as  two  independent 
propositions,  and  that  the  jury  by 
finding  in  favour  of  the  justifica- 
tion had  negatived  the  last  and 
not  the  first. 

In  May  V.  Brown,  3  B.  &  C. 
113,  the  declaration  stated  that 
the  plaintiff  was  an  attorney,  and 
had  been  employed  as  vestry  clerk 
in  the  parish  of  A.,  and  that  whilst 
he  was  such  vestry  clerk  certain 
prosecutions'  were  carried  on 
against  B.  for  certain  misdemean- 
ors; and  in  furtherance  of  such 
proceedings,  and  to  bring  the  same 
to  a  successful  issue,  certain  sums 
of  money  belonging  to  the  pa- 
rishioners were  appropriated  and 
applied  to  the  discharge  of  the  ex- 
pences  incurred  on  account  of  such 
proceedings;  and  that  the  defen- 
dant, intending  to  injure  the  plain- 
tiff  in  his  profession  of  an  at- 
torney, and  to  cause  him  to  be 
esteemed  a  fraudulent  practiser  in 
his  said  profession,  and  in  his  office 
of  vestry  clerk,  uid  to  cause  it  to 


be  suspected  that  the  plaintiff  had 
fraudulently  applied  money  be- 
longing to  the  parishioners,  falsely 
and  maliciously  published  of  and 
concerning  the  plaintiff,  and  of  and 
concerning  his  conduct  in  his  office 
of  vestry  clerk,  andofandconcem-' 
ing  the  matters  aforesM,  a  libel, 
&c.  It  was  held  that  the  allega- 
tion, that  the  libel  was  published 
**of  and  concerning  the  matters 
aforesaid,^  did  not  make  it  neces- 
sary to  prove  precisely  that  the  li- 
bel did  relate  to  every  part  of  the 
matter  previously  stated.  And 
Lord  Tenterden,  then  L.  C.  J. 
Abbott,  stud— 1  think  that  the 
plaintiff  did  prove  so  much  of  his 
allegation  as  was  necessary  to 
maintain  his  action,  notwithstand- 
ing the  reference  to  introductory 
matter  by  means  of  the  words  "  of 
and  concerning,"  which  occurs  in 
the  subsequent  part  of  the  allega- 
tion. 

In  Lewis  v.  Walter,  3  B.  &  0. 
138,  n.  the  declaration  stated  that 
the  plaintiff  was  an  attorney,  and 
that  the  defendant,  intending  to 
injure  him  in  his  good  name,  and 
in  his  said  profession  of  an  attor- 
ney, published  a  libel  of  and  con- 
cerning the  plaintiff,  and  of  and 
concerning  him  in  his  said  profes- 
sion. At  the  trial  the  plaintiff 
failed  in  proving  that  at  the  time 
of  the  publication  of  the  libel  he 
was  an  attorney.  And  it  was  held 
that  this  was  not  a  fatal  variance 
between  the  allegation  and  the 
proof;  the  words  of  the  libel  bdng 
actionable,  although  not  used  with 
reference  to  the  professional  char- 
acter of  the^plaintiff. 

See  also  Rex  v.  Horne^  Cowp. 
672;  Teesdak  v.  Clement,  1  Chitty 


TRINITY  TERM,  4  WILL  IV.— C.  P. 


483 


Rep.  603;  Setters  v.  Killew,  7  D.& 
R.  121,  and  Rutherford  v.  Evam, 
4  C.  &  P.  74. 

On  the  second  point  as  to  the 
effect  of  the  innuendoes,  it  appears 
from  the  follomng  cases  that  a 
bad  innuendo  may  be  rejected  as 
surplusage: — 

In  Roberts  v.  Camden^  9  East, 
9dy  which  was  an  action  for  slan- 
der, imputing  perjury  to  the  plain- 
tiff, the  words  were,  "He  [mean- 
ing the  plaintiff]  is  under  a  charge 
of  a  prosecution  for  perjury.  G. 
Williams  [meaning  one  G.  Wil- 
liams, an  attorney  J  had  the  Attor- 
ney-Generars  directions[meaning 
the  directions  of  his  Majesty's  At. 
tomey-General  for  the  county  pa- 
latine of  Chester]  to  prosecute 
[meaning  to  prosecute  the  plain- 
tiff] for  perjury.  The  innuendo  as 
to  the  Attorney-General  of  Ches- 
ter was  objected  to  as  introducing 
new  matter.  Lord  Ellenborough, 
C.  J.,  said— We  think  there  is  no- 
thing in  tins  last  objection;  for, 
admitting  most  clearly  that  new 
matter  cannot  be  introduced  by  an 
innuendo,  but  that  it  must  be 
brought  upon  the  record  in  an- 
other way,  when  necessary  to  sup- 
port the  action,  yet  where  such 
new  matter  is  not  as  here  neces- 
sary to  support  the  action,  an  mnu- 
endo,  without  any  coUoquiwn^  may 
well  be  rejected  as  surplusage^  as  it 
can  have  no  effect  in  enlarging 
the  sense  of  the  words  used. 

And  in  Harvey  v.  French^  2 
Moore  &  Scott,  591,  and  1  Or.  & 
Mee.  I ,  the  libellous  words ' 


'*  Threatening  letters.  The  grand 
jury  ha?e  returned  a  true  bill 
against  a  gentleman  of  some  pro- 
perty, named  French;"  and  the 
innuendo  went  on  to  allege  that  it 
meant  to  insinuate  that  the  plun- 
tiff  had  sent  an  unsigned  letter  to 
one  T.,  threatening  to  kill  and 
murder  the  said  T.,  with  a  view 
and  intent  to  extort : — ^Held  that 
such  innuendo,  as  carrying  the 
meaning  far  beyond  the  import  of 
the  terms  of  the  libel,  was  bad; 
but  that  as  the  words  must  be  un- 
derstood in  their  ordinary  sense, 
and  could  not  be  read  otherwise 
than  as  meaning  that  the  grand 
jury  had  found  a  true  bill  against 
the  plaintiff  for  sending  threaten- 
ing letters,  the  counts  might  be 
sustained,  rejecting  the  innuendo  as 
surplusage. 

In  2  Wms.  Saunders,  171  c, 
it  is  lud  down,  that,  if  an  action 
be  brought  for  speaking  words 
all  at  one  time,  that  is,  all  in 
one  count,  and  there  is  a  verdict 
for  the  pluntiff,  though  some  of 
the  woitls  will  not  muntain  the 
action,  yet,  if  any  of  the  words 
will,  the  damages  may  be  given 
entirely ;  for,  it  shall  be  intended 
that  the  damages  were  given  for 
the  words  which  are  actionable, 
and  that  the  others  were  inserted 
only  for  aggravation. 

And  in  Lloyd  v.  Morris,  HlUes 
Rep.  443,  it  is  said,  <<  We  would 
take  it  that  the  jury  only  gave  da- 
mages for  such  part  of  the  words 
as  were  actionable,  and  that  the 
Judge  directed  them  so  to  do." 
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j^l  ^ff^  Bishop  r.  Bryant  and  Others. 

Semhie  that  J-  HE  declaration  contained  various  counts.  The  first 
ihat  "g^dT^  s^*t^^  ^^^^  'he  defendants,  on  the  19th  April,  1 833,  seized 
seised  under  a    and  distrained  the  ffoods  of  the  plaintiff*,  under  colour  of  a 

distress  for  rent  ^  '^ 

should  be  ap-  distfess  for  rent,  and  retained  possession  for  five  days,  and 

si^rn  ap-  "'^  ^^^^  quitted  and  abandoned  their  possession  and  the  dis- 

^wTm^scL.  ^^^^'    *"^^  ^h*^  afterwards,   although  the  first  distress 

i,c.  5,8.2,not-  could  have  satisfied  the  demands,   they  wrongfully  and 

the  schedule  of  vexatiously  made  a  second  distress  for  the  same  identical 

?  c.*98  d/re^to '  *rre*rs  of  rent,  and  kept  the  goods  for  five  days,  and  then 

that  for  an  ap-  unlawfully  Converted  them  to  their  own  use.     The  second 

praisement  un-  "  .«.!/•,  r*,, 

der20/.,whether  count  was  for  not  removmg  after  the  five  days.  There  was 
«r  m^e,'*  shaiT  &"  allegation,  that,  by  the  grievances  in  the  first  and  second 
Slln'^eobiuid  ^^^^'^  mentioned,  the  plaintiff^  was  hindered  from  carry- 
on  the  value  of  ing  on  his  business  of  a  pipe  manufacturer  in  as  large. 
If  the  tenant,  ample,  and  beneficial  a  manner  as  he  otherwise  would, 
rMuc«8*thata^-  *^^  ^^^  Otherwise  greatly  injured  and  damnified.  The 
praiseramay  not  tjjird  count  vas  for  not  giving  noticc  where  the  goods  were 

be  called  in,  and  miAin  .1  ■ 

in  consequence  removed  to.     The  fourth  was  for  not  causing  them  to  be 

madetheseiaure  appraised  by  two  swom  appraisers.      The  fifth  was  for 

^**"f"  1?*  carelessly,  negligently,  and  improperly  conducting  the  dis- 

jint  cannot,  In  tress ;  and  the  sixth  was  in  trover.     The  defendants  were 

phu'nof  that  Bryant,  the  landlord,  who  suffered  judgment  by  default, 

Ts^'an  Trre^u!  *"^  "  person  named  Chuck,  a  broker,  and  two  of  his  sons, 

"<y-  who  all  pleaded  the  general  issue. 

removed  by  the  The  plaintiff*  carried  on  the  business  of  a  pipe  maker; 

were  not  toJe^  and  it  appeared  from  the  evidence  of  the  witnesses  in  his 

originally  under  behalf,  that  in  April,  1883,  a  distress  was  put  in  for  a  quar- 

the  distress,  nor  •  ^     ^  '  ^,       1  1      •   «. 

included  in  the  ter's  rent,  being  10/.,  by  the  three  Chucks,  who  left  a  man 
SwTh'ey  were  named  Chassey  in  possession ;  that  on  the  sixth  day  after, 
at^lhe^timVthe  ^  *>^®  ^*™®  *8*'"^  "^  ^^^  plaintiff* was  asked  by  Chuck, 
tenant  may  senior,  to  pay  his  expenses,  which  he  did,  and  then  they 
fo^them.  "^  went  away,  and  Chassey  went  too,  and  remained  away  all 
night.  That  the  next  day  the  Chucks  came  again,  accom- 
panied by  two  others,  and  asked  where  Chassey  was— if 
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he  was  out  of  possession — and  went  and  fetched  him;  and  1^3^ 
all  began  to  remove  the  goods ;  that  there  were  not  any 
appraisers  there,  nor  any  constable^  before  the  removal  of 
the  goods;  that  they  took  away  grates  and  every  thing,  Bryant. 
and  so  negligently  handled  the  pipes  that  a  great  many 
were  broken.  It  was  also  proved  by  a  son  of  the  plaintiff, 
that  he  made  several  applications  at  the  house  of  Chuck, 
the  broker,  for  a  copy  of  the  condemnation,  but  could  not 
obtain  any  satisfactory  answer  from  either  of  them  on  the 
subject.  It  further  appeared,  that,  after  the  distress  and  de- 
livery of  the  inventory,  they  found  a  cupboard  in  which 
were  a  quantity  of  pipes,  a  sofa  bedstead,  an  electrifying 
machine,  and  a  model  of  a  ship,  all  of  which  they  removed. 

TiNDAL,  C.  J. — If  these  goods  which  were  taken  from 
the  cupboard  were  not  included  in  the  original  distress, 
an  action  of  trover  will  lie  for  them.  It  is  not  pretended 
they  were  included  in  the  inventory,  because  it  was  not 
known  at  the  time  that  they  were  there. 

Talfourdf  Serjt.,stated  that  he  appeared  for  Chuck  the 
elder,  and  that  Mr.  Kelly  was  counsel,  and  would  address 
the  jury,  for  the  other  two. 

TiNDAL,  C.  J.,  inquired  if  they  had  put  in  separate 
pleas,  and,  being  answered  in  the  negative,  said  to  Tal* 
fourd,  Serjt.,  then  you  must  address  the  jury  for  all  three. 
The  counsel  for  the  others  has  a  right  to  cross-examine 
the  witnesses,  but  there  must  be  only  one  speech. 

Talfourd,  Serjt.,  then  inter  alia  stated,  that,  as  to  the 
fourth  count  for  not  calling  in  two  sworn  appraisers,  Lord 
Lyndhurst,  C.  B.,  had  expressed  an  opinion,  that,  under 
the  57  Geo.  3,  c.  93,  one  sworn  appraiser  was  sufficient 
when  the  goods  were  under  20L,  as  the  schedule  of  charges 
contained  the  words — "  Appraisement,  whether  by  one 
broker  or  more,  6d,  in  the  pound  on  the  amount  of  the 
goods.'* 
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1834.  Petersdorff  then,   on  behalf  of  the  landlord,  who  had 

appeared  by  a  separate  attorney,  and  had  suffered  judg- 
ment by  default,  addressed  the  jury,  and  contended  that 
nominal  damages  would  be  sufficient  under  the  circum- 
stances. 

Chassey,  the  man  in  possession,  was  called  as  a  witness 
for  the  defendants.   He  stated  that  he  went  in  on  the  19th 
April,  and  the  inventory  was  then  taken ;  that  on  the  24th 
Chuck,  senior,  sent  for  Lawrence,  an  appraiser,  but  the 
plaintiff  requested  that  Lawrence  might  not  appraise  the 
goods,  because  he  did  not  wish  any  more  expense,  or  to 
be  exposed,  and  stated  that  he  would  be  satisfied   with 
Chuck's  own  appraisement,  upon  which  Chuck  condemned 
the  goods  himself.      The  condemnation  was  put  in,  dated 
the  24th,  and  expressed  that  Chuck  had  been  sworn  by  one 
Hasler,  a  constable.    The  amount  was  iil.  !«.,  at  which 
price  the  goods  were  offered  to  the  plaintiff  the  same  day ; 
but  he  said  he  could  not  pay  for  them,  and  requested  Chuck 
to  write  to  the  landlord  to  give  him  three  months'  further 
time.    The  witness  added,  that  the  plaintiff  requested  it 
might  stand  over  till  the  next  day,  and  said  he  would  pay 
the  expenses^  which  he  did,  amounting  to  15«.,  and  the 
goods  in  consequence*  remained  on  the  premises  till  the 
next  day,  when  they  were  removed. 

Wilde,  Serjt. — I  do  not  go  on  the  first  count,  but  on 
the  count  in  trover,  and  on  the  other  irregularities. 

Talfourd,  Serjt. — The  judgment  by  default  does  not 
connect  with  us  so  as  to  sustain  the  count  in  trover. 

Tin  DAL,  C.  J. — It  is  an  admission  on  the  part  of  the  land- 
lord that  he  was  guilty  with  the  others  who  have  denied  it 

Kelly. — A  joint  conversion  must  be  proved  against  us  on 
the  general  issue,  which  we  have  pleaded. 
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TiNDAL,  C.  J. — It  seems  to  me  that  he  constitutes  them 
his  agents  when  he  sends  them  in  to  make  this  distress ; 
and  if  they  wrongfully  or  negligently  take  away  any  thing 
they  ought  not^  he  is  Uable  for  their  acts. 

Wilde,  Serjt. — ^The  protection  thrown  round  the  tenant 
by  the  statute  is  not  matter  of  form,  requiring  only  nominal 
damages.  The  distress  broker  could  not  be  the  party  to 
condemn ;  Chuck's  condemnation  therefore  was  not  legal. 
But  he  did  not  in  fact  condemn  at  all  at  the  time;  it  was 
not  written  till  after  the  removal  of  the  goods.  I  cannot 
claim  the  verdict  on  the  ground  that  the  first  distress  was 
abandoned.  No  doubt  the  plaintiff  thought  it  was;  but 
it  is  possible  they  might  not  have  so  abandoned  the  first 
as  to  make  the  coming  in  again  on  the  25th  a  new  distress; 
and,  as  they  had  the  right  to  remain  in,  there  is  not  that 
serious  injury  which  makes  it  worth  while  to  argue  in  sup- 
port of  it.  I  rest  my  claim,  first,  on  the  removal  of  the 
goods  without  condemnation;  secondly,  on  the  taking 
away  goods  which  were  not  distrained,  viz.  the  gross  of 
Cobourg  pipes,  the  electrifying  machine,  the  model  of  a 
ship,  and  the  sofa  bedstead;  and  thirdly,  on  the  ground  of 
negligence  in  taking  the  distress.  There  was  negligence 
in  not  counting  the  pipes,  and  in  mixing  different  sorts  to- 
gether, and  in  selling,  not  being  able  to  shew  what  quan- 
tity was  sold.  This  was  not  reasonable  care.  As  to  the 
decision  said  to  have  taken  place  on  the  57  Geo.  3,  I 
contend,  that,  as  the  act  was  passed  to  give  additional  pro- 
tection to  poor  tenants,  it  cannot  by  a  particular  phrase, 
obviously  introduced  to  increase  that  protection,  repeal 
an  express  provision  in  the  former  act. 

TiNDAL,  C.  J.,  (to  the  jury). — It  appears  to  me  that 
there  are  three  points  which  must  be  submitted  to  your 
consideration;  first,  whether  the  defendants  were  guilty  of 
selling  the  goods  without  having  previously  appraised  them 
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I834i  ^  ^^  sworn  bix^ken,  as  requiied  by  the  statute  {  se- 
condly, whether  any  damage  was  done  to  the  goods  by 
want  of  proper  care  in  the  remoTal  of  them  ?  and,  thinHy, 
what  damage  has  been  occasioned  by  the  sale  of  those  ar- 
ticles which  were  not  in  the  inventory?  According  as  you 
find  the  counts  relating  to  these  matters  snstained  or  not 
by  the  evidence^  you  will  find  your  verdict  for  the  plaintiff 
or  the  defendants.  On  the  first  point  you  must  say  what 
damage  the  owner  of  this  property  has  sustained  by  reason 
of  its  not  having  been  appraised.  There  is  no  evidence  of 
the  time  at  which  the  sale  took  place;  and  if  the  appraise- 
ment was  made  before  the  taking  for  the  purposes  of  sale, 
all  would  have  been  done  that  was  necessary  as  far  as  the 
time  was  concerned.  Then  you  will  consider  whether  the 
necessity  of  the  appraisement  was  dbpensed  with  by  the 
plaintiff;  for,  if  you  are  satisfied  that  it  «as,  theu  be  can- 
not bring  an  action  for  the  neglect  of  that  which  he  has 
himself  dispensed  with.  I  recommend  you,  if  you  find  for 
the  plaintifi*  on  any  of  the  three  grounds  I  have  men- 
tioned, to  find  the  damages  separately  on  each,  as  it  may 
prevent  the  parties  from  coming  here  again. 

The  jury  found  for  the  plaintifT-^damages  on 
the  first  ground,  85/./  on  the  second,  10/.; 
and  on  the  third,  5/. 

Wildcy  Serjt.,  and  Steer,  for  the  plaintiff. 

Talfaurd,  Serjt.,  for  one  defendant. 

Kelly,  for  two  others. 

Petersdoffff  for  another. 

[Attornies — Bratucomb  and  G rover ^ — J,  Ifarman,'] 
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COURT   OP   KINGS  BENCH. 

Adjourned  Sittings  in  London  after  Triniti/  Term^  1834, 

BEFORE  LORD  DENMAN,  C»  J. 


1834. 


Rex  v.  Wiluam  Stoveld.  . ,  «,. 

Jttly  9th. 
Indictment  for  peijury  in  an  affidavit  on  shewing  if  in  an  indict- 
cause  against  a  rule  in  a  case  of  Winterflood  and  others  ^Mt'^tTDru 
against  the  defendant  The  indictment  averred  that  there  "•^erred  that  a 

^  caase  was  de* 

was  an  action  pending  between  Winterflood,  Combe,  and  pending  be- 

Brown,  and  the  defendant,  William  Stoveld.  c.  D.,  a  noUce 

The  writ  was  not  produced;  but  to  shew  the  existence  Jl^'edJn^ill^ 

of  the  action,  the  attorney  for  the  prosecution,  who  was  a.  B.  againgt  c. 

D..  and  slsned 

attorney  for  the  plaintiffs  in  the  action,  produced  a  notice  by  the  attorney 
of  set-off  intituled  in  the  cause,  which  he  swore  he  re-  JuflciJ^'J  "^i"**^ 
ceived  from  the  attornies  for  the  defendant  in  the  action.      denc«  ^o  »up- 

port  the  allega- 
tion. 

FoUettj  for  the  defendant,  objected  to  the  receipt  in 
evidence  of  the  notice  of  setoff.  It  can  at  most  be  only 
secondary  evidence.  The  proper  evidence  is  the  writ,  &c. 
There  is  no  proof  that  the  writ  or  the  issue  roll  are  lost. 
The  secondary  evidence  is  not  admissible ;  I  object  to  any 
evidence  till  the  writ  is  produced,  or  its  non-production 
accounted  for. 

Lford  Denman,  C.  J. — There  is  an  averment  in  the  in- 
dictment that  there  was  an  action  pending. 

Sir  J.  Scarlett^  for  the  prosecution.— I  admit  that  I 
cannot  carry  the  case  any  further.  The  only  distinction 
which  I  can  venture  to  offer  is,  that  it  is  an  admission  of 
the  party  that  there  was  an  action  brought  against  him. 
If  this  proceeding  were  between  other  persons  than  those 
who  were  parties  to  the  action,  it  would  not  be  sufficient. 
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1834.  Lord  Denman,  C.  J. — I  am  very  unwilling  to  stop  a 

proceeding  of  this  sort,  particularly  for  the  sake  of  de- 
fendants. It  is  the  duty  of  counsel  to  take  these  objec- 
tions, but  it  is  much  more  satisfactory  for  the  interests  of 
justice  that  these  cases  should  be  decided  upon  the 
merits.  But  really  I  think  it  is  an  insuperable  objection. 
The  evidence  is  given  in  this  proceeding,  and  it  is  averred 
in  the  indictment  that  an  action  was  pending  between 
Winterflood,  A.  B.  and  C.  D.,  and  William  Stoveld.  I 
think  the  defendant  must  be  pronounced  not  guilty. 

Folleit — Your  Lordship  b  of  opinion  that  it  is  the 
duty  of  counsel  to  take  such  objections. 

Lord  DsNMAN,  C.  J. — Yes,  it  is  undoubtedly  the  duty 
of  counsel  to  take  such  objections ;  but  it  is  also  the  duty 
of  the  Court  to  lean  against  them. 

Verdict — ^Not  guilty. 

Sir  J.  Scarlett  and  R.  V.  Richards,  for  the  prosecution. 
FoUelt  and  W.  H.  Watson,  for  the  defendant. 
[Attormes— Brooib,  and  E.  Blackmore.'] 
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COURT  OF  EXCHEQUER. 

Adjourned  SiUings  at  Westminster  after  Michaelmas 
Term^  1833. 

BEFORE   LORD   LYNDHURST,   C.    B.  IS33. 

Woodward  v.  Cotton  (a). 

^  '  Dec.  2nd. 

Debt. — ^To  recover  a  penalty  of  60/.  under  the  97th  A  local  act,  con- 

^    ,  ^  ^  M  m^m  ^»x  .  .       tainingiheutual 

section  of  the  statute  5  Geo.  4^  c.  125  (6),  concerning,  m-  clause  that  it 

ter  alia,  the  lighting,  watching,  amending  roads,  and  pre-  "tdukcnTbt 

venting  nuisances  and  annoyances  in  the  parish  of  St.  a  public  act,  &c., 

Mary,  Islington.  evidence  with- 

The  declaration  contained  twenty-seven  counts,  which  jJJI^havfng'leen 

charged  the  defendant  in  various  forms  with  having  nar-  ^^^lf  ^rin^T 

rowed   and  arched  over  a  certain  ditch  or  watercourse,  o'  compared 

.  with  the  origi- 

without  the  consent  or  approbation  of  the  trustees  men-  nai  on  the  Rolls 
tioned  in  the  above  statute;  and  also  with  having  so  done  °^A*gJ"™yJII\ 
contrary  to  the  terms  on  which  the  trustees  had  given  whog^vesdircc- 

•^  "  Uons  in  the  pro- 

their  consent,  viz.  in  the  size  or  capacity  of  the  ditch  or  gress  of  the 
watercourse.    The  plea  was  the  general  issue.  Tttwe^  u  liaWe 

to  an  action  for 
a  penalty  inflicted  by  an  act  of  Parliament  upon  any  person  who  alters,  covers  in,  or  arches  over 
any  drain,  &c.  contrary  to  the  consent  of  trustees  mentioned  therein. 

The  arching  over  an  old  diteh  of  tmaller  dimeiuioru  than  were  mentioned  in  a  consent  to  the 
making  of  a  sewer  in  writing  by  certain  trustees  under  an  act  of  Parliament,  was  held  to  be  a  breach 
of  a  section  providing  that  no  ditch,  drain,  or  other  watercourse  should  be  narrowed,  filled  up,  al- 
tered, covered  in,  or  arched  over  without  iht  content  of  such  trustees,  nor  in  any  oth&r  manner 
than  should  be  expretted  in  such  content, 

(a)  Not  inserted  before  on  ac-  up,  altered,  covered  in,  or  arched 

count  of  a  motion  pending,  which  over  by  any  person  or  persons 

was  not  decided  till  after  the  pub-  whatsoever,  without  the  consent 

lication  of  the  last  number.  and  approbation  of  the  trustees  in 

(6)  That  section,  after  enacting  writing  first  had  and  obtained,  nor 
that  the  trustees  might  vidden,  in  any  other  manner  than  is  or 
deepen,  &c.  &c.  all  the  water-  shall  be  expressed  in  such  con- 
courses, contained  the  following  sent;"  and  then  it  proceeded  to 
words : — '*  Provided  always,  that  state  that  any  person  who  did  so 
no  ditch,  drain,  or  other  water-  should  for  every  offence  be  sub- 
course  shall  be  narrowed,  filled  ject  to  a  penalty  of  60/. 


Woodward 

V. 


492  CASES  AT  NISI  PRIUS, 

1833.  ^^^  plaintiff  was  a  trustee  under  the  act>  and  the  de- 

fendant a  surveyor  employed  to  superintend  the  erection  of 
several  houses  at  HoIIoway.  A  sewer  being  requisite,  the 
Cotton.  defendant  applied  to  the  trustees  for  leave  to  make  one 
from  Holloway  Place  to  Walter's  Buildings^  in  which 
line  there  was  a  ditch  extending  between  two  other  sewers, 
which  ditch  it  was  proposed  to  convert  into  the  new  sewer. 
The  required  permission  was  given  by  the  trustees,  with 
a  stipulation  that  the  sewer  should  be  of  13  feet  capa- 
city. In  fact  it  was  made  of  10  feet  capacity  only.  The 
evidence  to  connect  the  defendant  with  the  doing  of  the 
work  waS|  that,  on  application  for  instructions  by  a  brick- 
layer, after  one  end  of  the  sewer  had  betn  begun,  he  «aid, 
*'  There  is  the  other  end  done ;  do  it  just  as  they  are  dobg 
it.**  It  appeared  that  the  defendant  bad  not  any  interest 
in  the  property,  which  belonged  to  the  assignees  of  per* 
sons  named  Harvey  and  Grice ;  and  also  that  the  direc- 
tions given  at  the  commencement  of  the  arching  over  of 
the  ditch  were  given  by  one  Shelley,  who  was  a  person  em- 
ployed in  the  building  of  the  houses,  and  was  to  build  a 
sewer  S  feet  in  width  and  4  feet  in  height.  It  was  also 
proved,  that,  after  the  consent  of  the  trusteeSf  and  before 
the  sewer  was  commenced,  a  letter  was  written  to  them  by 
the  solicitor  for  the  assignees,  stating  that  they  had  been 
required  to  make  a  sewer  of  much  larger  dimensions  than 
appeared  to  them  to  be  necessary,  and  requesting  that  a 
meeting  might  be  called  to  vary  the  previous  consent.  To 
this  an  answer  was  returned,  stating  that  the  trustees  would 
not  depart  from  their  original  determination* 

The  act  of  Parliament  contained  the  usual  clause,  that 
it  should  be  deemed  and  taken  to  be  a  public  act,  and  taken 
notice  of  by  all  judges,  &c.  without  being  specially  plead- 
ed. It  was  read  without  any  proof  as  to  when  it  was  print- 
ed, or  as  to  its  being  correct  according  to  the  rolls  of 
Parliament. 

Steer,  for  the  defendant,   submitted  that  the  plaintiff 
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must  be  nonsuited.  The  act  of  Parliament  has  not  been 
proved  as  it  ought  to  be.  It  is  only  for  the  present  pur- 
pose a  private  act,  and  cannot  be  judicially  taken  notice  of. 
Roscoe  on  Evidence,  p.  53,  where  the  case  of  Breti  v.  Cotton. 
Beales  is  referred  to.  That  was  the  Cambridge  Toll 
case  (a),  and  it  was  there  contended  that,  as  power  was  given 
to  tax  the  king's  subjects,  it  was  a  public  act.  Lord  Ten- 
terden  took  time  to  consider  and  consult  with  the  other 
Judges,  and  the  next  morning  said  he  had  consulted  the 
Judges  of  that  Court,  and  they  were  all  of  opinion  that  the  ^ 

act  must  be  proved. 

Lord  Lyndhurst,  C.  B.— Have  you  looked  at  the  acts 
repealed  by  the  present  statute  ? 

Shee,  for  the  defendant. — The  acts  repealed  are  all  pri- 
vate acts,  as  appears  from  the  statement  of  them  in  the  re- 
cital. Besides,  it  is  for  them  to  shew  that  the  act  repeals 
public  acts,  and  thereby  acquires  a  public  character. 

Lord  Lyndhurst,  C.  B. — I  think  it  seems  to  relate  to 
some  public  matters.  I  think  it  is  a  public  local  act.  and  I 
shall  not  stop  the  cause.  If  there  is  any  thing  in  your  ob- 
jection, you  shall  have  the  benefit  of  it  hereafter. 

Steer  then  submitted,  that,  as  what  was  arched  over  was 
only  an  old  ditch,  and  not  an  old  drain,  the  act  did  not 
apply. 

Lord  Lymdhurst,  C.  B. — It  was  proved  that  it  was  a 
ditch  between  two  sewers,  and,  if  it  was  not  a  watercourse, 
those  sewers  would  have  been  useless.  If  it  had  been  a 
dry  ditch,  perhaps  the  objection  might  have  been  cor- 
rect. 

Steer  then  further  submitted,  that  building  contrary  to 
(a)  It  is  reported  in  Moo.  &  Malk.  p.  421. 
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1833.        ^^^  ^^^  ^^^  ^^^  ^"^y  thing  subjecting  a  party  to  the  penalty, 
and  not  building  contrary  to  the  resolutions  of  the  trustees. 

Lord  Lyndhurst,  C.  B.,  thought  that  the  building, 
without  a  consent  for  the  particular  mode  of  building,  was 
a  building  contrary  to  the  intent  of  the  act  of  Parliament. 

Steer  then  addressed  the  jury,  and  contended  that  the 
defendant,  as  a  surveyor,  and  consequently  as  an  agent 
only,  was  not  liable;  but  that  the  principal  was  the  person 
answerable  as  the  person  who  did  the  act  complained  of. 

Witnesses  were  called  for  the  defence,  but  the  substance 
of  their  evidence  has  been  embodied  in  the  statement  of 
the  facts  of  the  case. 

It  being  contended  that  the  trustees,  if  they  had  intend- 
ed to  insist  on  the  particular  width  of  the  sewer,  should 
not  have  given  their  permission  to  the  making  of  it  in  the 
line  of  an  existing  watercourse  which  was  of  smaller  di- 
mensions— 

Lord  Lyndhurst,  C.  B.,  said — I  am  of  opinion  that  we 
cannot  inquire  into  the  propriety  of  the  direction  of  the 
sewer  on  a  question  of  size.  The  Legislature  has  left  it 
to  the  trustees  to  decide,  and  they  have  decided,  and  the 
act  of  Parliament  is  imperative. 

Sieer. — It  goes  to  shew  that  we  have  not  narrowed  it. 

Lord  Lyndhurst,  C.  B.— ^But  you  cover  it  in.  You 
are  not  to  alter  or  cover  in  any  old  watercourse  contrary 
to  the  order  of  the  trustees.  If  they  have  exercised  an 
improper  discretion,  they  may  be  dealt  with  in  some  other 
way.  The  question  we  have  to  try  is,  whether  you  have 
disobeyed  the  direction  of  the  trustees. 

His  Lordship  (in  summing  up)  said : — It  seems  to  me 
that  there  is  no  contradiction  of  the  witness  who  says  that 
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the  defendant  gave  orders  to  go  on  with  the  work.  The  ^933^ 
trustees  have  no  interest  in  the  penalty;  they  must  apply 
it  to  the  purposes  of  the  act.  They  have  a  public  duty 
cast  upon  them  to  see  that  the  sewers  are  made  of  the 
proper  dimensions.  It  seems  to  me  that  the  plaintiff's 
evidence  is  not  contradicted,  but  on  the  contrary  is  con- 
firmed by  one  of  the  defendant's  witnesses.  You  will 
have  to  find  whether  the  defendant  gave  directions  as  sur- 
veyor for  the  work  to  be  done ;  and|  if  you  think  he  did, 
you  will  find  as  a  consequence  that  the  plaintiff  is  entitled 
to  a  verdict  for  a  penalty  of  50/. 

Steer  J  for  the  defendant,  stated  that  the  plaintiff's 
counsel  must  select  one  of  the  twenty*seven  counts  on 
which  to  have  the  verdict  entered,  as  only  one  act  had 
been  proved  to  have  been  done. 

Lord  LyndhursTi  C.  B.|  assented,  and  Holt^  for  the 
plaintiff,  selected  the  SOth  count,  for  arching  over  a  drain 
contrary  to  the  consent  of  the  trustees;  and  upon  this 
count  a  verdict  was  entered  for  the  plaintiff,  and  for  the 
defendant  upon  all  the  others. 

HoU,  and  FoUett,  for  the  plaintiff. 

Steer,  and  Shee,  for  the  defendant. 

[Attomies— O/iofertAaio,  and  Bolton.'] 


In  the  ensuing  term.  Steer  obtained  a  rule  nisi  for  a 
nonsuit,  upon  the  two  points  made  at  the  trial,  as  to  the 
proof  of  the  act  of  Parliament,  and  the  liability  of  the  de- 
fendant as  surveyor;  which  rule,  after  argument,  was  in  a 
subsequent  term  discharged  (a). 

(a)  See  1  Cr.,  Mec.  &  Rose,      Beaumont  v.  Mountain,  4  Moore 
p.  44.    On  the  point  as  to  the  act      &  Scott,  177- 
of  Parliament,  see  the  case  .of 


CASES  AT  N18I  PRIUS, 
Sittings  at  Westminster ^  in  Easter  Term^  1834. 

UFORK  MR.  BARON  OURNBT. 


Herring  p.  Boyle. 

A.  (a  boy)  was  JT  ALS£  imprisonment  Plea — ^general  issue. 
fendant'sboard^  It  appeared  that  the  plaintiff  was  a  boy  who  was  placed 
m?thl!rihom"  ^y  *^'^  mother  at  the  defendant's  boarding  school,  and 
the  defendant  that  the  plaintiff's  mother  went  there  to  fetch  him  away, 
fused  to  pennit  when  the  defendant  refused  to  let  her  take  him  away«  or 
away.^  A?wat  ^^^°  ^^^  b™>  unless  the  amount  of  a  quarter's  schooling 
notdetamed^  ^**  P*^*^'  tbough  uot  then  due  J  the  plaintiff  *a  mother 
will,  nor  did  he  demanded  the  plaintiff  twice,  but  without  success^  the 
mother  had  ap-  defendant  declaring  that  he  would  not  deliver  up  the  boy 
hlln^esiwdto  unless  compelled  by  Aaftea*  i?or/?i«,  and  the  plaintiff  was 
her:— Held,       not  seut  homc  to  her  till  after  she  hs^d  sued  out  a  writ  of 

that  an  action  , ,  ,  i        , 

for  faite  impri-  habeas  oorpus.  There  was  no  evidence  that  the  deten- 
luT^luhr  Uon  of  the  plaintiff  at  the  ncbool  was  against  his  wUl,  or 
•01*1  of*r'bu?'  ^^^^  ^®  ^**  ^*  *'^  aware  of  what  bad  taken  place  between 
that  hit  mother   fais  mother  and  the  defendant. 

might  have 
maintained  an 

fcrw"tfori.'**^"  GuRNEY,  B.  (having  conferred  with  the  other  learned 
Barons),  said: — ^We  think  that  the  plaintiff  must  be  non- 
suited, it  not  being  proved  that  any  restraint  was  imposed 
upon  him  against  his  will;  although  we  think  that  an 
action  in  a  different  form  might  have  been  maintained  at 
the  suit  of  the  parent. 

Nonsuit. 
Comtfn,  and  Butt,  for  the  plaintiff. 

Hutchinson,  for  the  defendant. 

[Attornies— /.  Wright,  and  JTearni.] 


Ok  a  subsequent  day,  Comyn  moved  to  set  aside  the 
nonsuit;  and  the  Court  granted  a  rule  to  shew  cause, 
which,  after  argument*  was  discharged. 


TRINITY  TERM,  4  WLhh.  IV.-EXCH. 
Sittings  in  London,  after  Trinity  Term,  1834. 

BEFOR£  MJU  BARON  ALDBR60N. 


Warr  V.  Jolly.  June  28M. 

Islander. — The  declaration  stated  that  the  plaintiff  The  plaintiff;  a 
had  been  engaged  as  a  probationary  minister  to  a  dissent-  nirtc^^accwm- 
ing  congregation  at  St.  Leonard's,  near  Hastings,  in  or-  S°*!?^^„f. 
der  that  if  approved  of  he  should  be  appointed  to  be  the  defendant, 

t  .    .  A     1  •  .    ^1       who.  in  answer 

the  permanent  minister  of  that  congregation;    yet  the  to  questions  put 
defendant,  contriving  &c.,  in  a  discourse  with   George  Jf,^?j°^Jf  "** 
Bennett,  spoke  the  words  (which  imputed  hard  drinking  stated  that  his 
to  the  plaintiff  )y  whereby  the  congregation  refused  to  ap-  dant's)  wife  had 
point  him  permanent  minister.     Plea — General  issue.  against  Ae"* 

It  appeared   that  the  plaintiff  had  officiated  at  the  ^^!^^^ 
Quadrangle  Chapel  at    St.  Leonard's,  and  was,  at  the  — Heid^thatthis 
desire  of  Mr.  Jackson,  to  preach  at  the  Wesleyan  Chapel  ^muricatira, 
at  Hastings  on  a  particular  Sunday.      But  on  the  pre-  dero^expres- 
ceding  Saturday  Mr.  Jackson  sent  the  following  letter: —  wonsused  in  it 

were  not  action* 
able)  if  the  de- 

"  Dear  Sir, — I  have  been  a  Uttle  too  hasty  in  inviting  fendant  spoke 
you  to  take  my  pulpit  to-morrow,  since  I  find,  that,  owing  ^„  not  actuat- 
to  circumstances  over  which  I  have  no  control,  it  will  not  ^^Jj  ^^that 
be  agreeable. — I  am,  dear  Sir,  your's,  itwasincum- 

bent  on  the 

"  George  Jackson."      plaintiff  to  prove 

^  that  the  defen-. 

On  the  following  Monday  the  plaintiff  shewed  the  tuated  by  maii- 
letter  to  Mr.  Bennett,  and,  in  consequence  of  the  advice  °®"*  motives. 
of  the  latter,  the  plaintiff  and  Mr.  Bennett  (who  suggested 
that  the  defendant  could  throw  some  light  on  the  matter) 
went  to  the  defendant,  and,  in  answer  to  questions  put  hy 
them,  the  defendant  spoke  the  words  in  question,  which 
were—"  Mrs.  Jolly  has  recently  returned  from  Romsey; 
the  independent  minister  of  that  place  has  cautioned  her, 
and  through  her  myself,  against  you,  that  you  were  a 
man  of  intemperate  habits,  and,  in  proof  of  it,  on  one 
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1834.  occasion  you  called  upon  a  widow  lady  at  Gosport;  she 
asked  you  to  take  refreshment^  you  chose  cold  brandy  and 
water ;  she  uncorked  for  you  a  bottle  of  brandy — a  whole 
bottle  of  brandy — ^and  you  drank  the  whole  contents  of 
the  bottle  before  you  left  the  table  ;**  and  also  that  the 
plaintiff  was  *'  fond  of  lifting  his  hand  to  his  mouth." 
The  special  damage  was  not  proved.  There  was  no 
evidence  of  it 

BompaSf  Serjt.,  for  the  defendant.  As  the  words  used 
were  in  answer  to  questions  asked  by  the  plaintiff,  this  is  a 
privileged  communication. 

Alderson^  B. — If  the  communication  was  not  made 
bondjidey  I  think  the  plaintiff  will  be  entitled  to  a  verdict. 

Bampas,  Ser}t.|  addressed  the  jury. 

Alderson,  B.,  (in  summing  up). — The  words  are  pri- 
vileged by  the  occasion,  unless  you  are  satisfied  that  they 
were  not  spoken  band  fide 9  and  that  the  defendant  was 
actuated  by  malice ;  and  it  lies  on  the  plaintiff  to  shew 
that  the  defendant  was  actuated  by  malicious  motives. 

Verdict  for  the  defendant  (a). 

Knowles  and  Guest,  for  the  plaintiff. 
Bampas,  Serjt.,  and  Clarkson^  for  the  defendant. 
[Attornies-  fTrighi  4*  W.,  and  Palmer  ^  J*.] 

(a)  See  the  cues  of  Cockayne  t.  HodgkUum,  ante,  Vol.  6,  p.  643 1 
and  Woodward  v.  Lander,  post. 
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BEFORE   MR.   BARON   PARKE. 


Timothy  v.  Simpson.  July  2nd. 

jAlSS  AULT  and  false  imprisonment.    Pleas— ^/fr^/,  gene*  a.  kept  a  shop, 
ral  issue;  second,  that  the  defendant  was  possessed  of  a  o^which'^^ 
dwelling-house,  and  that  the  plaintiff  was  there  making  a  were  ticketed  at 
great  noise,  disturbance,  and  affray  in  the  breach  of  the  b.  entered  the 
peace  of  our  lord  the  king^  that  the  defendant  requested  mwuiedowrof 
him  to  depart,  but  that  he  refused,  and  continued  the  «Je*»^deiat 

'^  the  price  mark- 

making  of  the  noise,  disturbance,  and  afiray,  whereupon,  ed,  which  the 

to  pre8er?e  the  peace,  the  defendant  gave  charge  of  the  fiJ^dto^ieThim 

plaintiff  to  a  certain  policeman.    Replication — De  in-  rirldhimto" 

jurid,  levwe  the  shop, 

r  11  !!••/¥»  11  .Aii^'  wftiwd,  and 

It  appeared  that  the  plaintiff  was  an  upholsterer  m  Aid-  the  shopmen 
gate,  and  the  defendant  a  linen-draper  in  Bishopsgate-  on^hls^^Lc^ 
street  Without,  who  had  in  his  shop-window  a  number  of  ****?  ^*  *S*?» 

.  and  gave  B.into 

articles  of  linen  drapery,  with  prices  marked  upon  tickets  custody  :— 

«.,..,  "^  Held,  that  B. 

atnxeu  to  tnem.  ^,g  i^  trespasser 

It  further  appeared  from  the  evidence  of  the  plaintiff's  l^e'lh^^rhe 
clerk,  Charles  Ellis,  that,  at  about  five  o'clock  in  the  af-  had  been  told  to 
ternoon  of  the  37th  of  December,  the  plaintiff  and  his  agent  of  the 
clerk  saw  a  dress  in  defendant's  shop  window,  marked  ^^.^haTA.  wL 
58.  Ilrf.,  which  the  plaintiff  asked  his  clerk  to  buy;  the  not  liable  for  the 

'       ^  ■  -^  '  assault  com- 

clerk  went  into  the  defendant's  shop  and  asked  for  it,  and  mitted  by  the 
gave  the  defendant's  shopman  a  sovereign,  desiring  him  to  he  amelmo  the 
take  5«.  lid.  out  of  it.     He  said  the  dress  was  7s.  6rf.  '**t?'.  ~.,^« 

it  a  person 

The  clerk  asked  how  it  came  to  be  marked  5a.  lid.;  and  ^^en  not  assist 
the  shopman  said  he  could  not  help  that.      The  plaintiff  either  in  word 
then  came  in,  and  said  it  was  an  imposition.     One  of  the  not  liable  forlt 
shopmen  said,  **  I  suppose  we  must  let  him  have  it;"  and 
another  said,  ''Don't  let  him  have  it;  he  is  only  a  Jew; 
turn  him  out.'*    The  shopmen  then  turned  the  plaintiff 
out  of  the  shop;  a  policeman  was  sent  for,  who  took  the 
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1834.  plaintiflr  into  custody,  and  he  was  taken  to  the  station- 
house  by  the  direction  of  the  defendant. 
Another  witness,  named  Christie,  stated  that  he  was 
Simpson.  present,  and  heard  the  defendant's  shopman  desire  the 
plaintiff  to  leave  the  shop ;  he  said  he  would  not  without 
the  dress.  A  person  said  that  the  plaintiff  had  no  money, 
and  upon  thiB  he  produced  some  gold.  Several  persons 
then  struck  the  plaintiff;  and  the  witness,  being  ftighten- 
edj  ran  up  stairs,  and  met  the  defendant  coming  down  (he 
not  having  been  preaent  before),  and  desired  him  to  assbt 
the  plaintiff. 

BompaSf  SeijL — ^I  submit  that  the  defendant  is  not  lia- 
ble for  the  conduct  of  bis  servants.  When  he  came  down 
stairs,  there  was  an  afiray  and  a  breach  of  the  peace,  which 
justified  him  in  giving  all  the  parties  concerned  in  charge. 

Thesiger,  for  the  plaintiff. — If  a  man  advertises  goods 
at  a  certain  price,  I  have  a  right  to  go  into  his  shop  and 
demand  the  article  at  the  price  marked. 

Parke,  B. — ^No;  if  you  do,  he  has  a  right  to  turn  you 
out.  The  plaintiff  was  a  trespasser  in  continuing  in  the 
bouse.  He  had  no  right  to  continue  there  against  the 
will  of  the  owner  or  his  agent.  I  think  that  the  plea  is 
bad  in  not  stating  that  the  policeman  saw  the  afiray ;  and 
I  think  the  better  way  will  be,  to  enter  a  verdict  for  the 
defendant,  with  leave  for  the  plaintiff  to  move  to  enter  a 
verdict  for  him  for  such  damages  as  the  jury  shall  think 
him  entitled  to. 

Bompas,  Serjt.,  addressed  the  jury  for  the  defendant. 

Parke,  B.  (in  summing  up). — The  defendant  is  not  an- 
awerable  for  the  misconduct  of  his  shopmen  towards  the 
plaintiff,  as  it  occurred  during  his  absence  from  the  shop. 
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If  a  person  does  not  assist  in  a  trespass,  either  in  word  or 
deedi  he  is  not  liable  for  it. 

TiMOTBT 

Verdict  for  the  plaintiff  on  the  general  is-      Simpson. 
sue ;  and  verdict  for  the  defendant  on 
the  justification,  with  leave  to  move  to 
enter  a  verdict  for  the  plaintiff,  with 
15/.  damages. 

Thesiger  and  Henrj/,  for  the  plaintiff*. 

BompaSy  Serjt,  and  Hutchinson,  for  the  defendant. 

[Attornies— iVMw,  and  Lloyd»1 


In  the  ensuing  term,  Thesiger  moved  to  enter  a  verdict 
for  the  plaintiff,  in  pursuance  of  the  leave  given ;  and  the 
Court  granted  a  rule  to  shew  cause. 


Joel  r.  Morison.  /u/y  Srd. 

The  declaration  stated,  that,  on  the  18th  of  April,  18.'i3,  if  a  aenrant 

1         1   .     ./y.  ,.  n  •  1  1*      driving  his  mas- 

tne  plamtiti  was  proceedmg  on  foot  across  a  certam  public  ter'scart,  on  hii 
and  common  highway,  and  that  the  defendant  was  pos-  JJ^ew*  makeTde- 
sessed  of  a  cart  and  horse,  which  were  under  the  care,  *our  from  the 
government,  and  direction  of  a  servant  of  his,  who  was  aoane  purpose  of 
driving  the  same  along  the  said  highway,  and  that  the  de-  mutrr"wiii  be 
fendant  by  his  said  servant  so  carelessly,  negligently,  and  S"I^*7s**forany 
improperly  drove«.  governed,  and  directed  the  said  horse  injury  occasion- 
and  cart,  that,  by  the  carelessness,  negligence,  and  im-  uss  driving 
proper  conduct  of  the  defendant  by  his  servant,,  the  cart  Jja'^^i^^But 
and  horse  were  driven  against  the  plaintiff,  and  struck  him,  >f  *M«^»nt  t»ke 

o  ir  y  9   hignuwter'icart 

without  leave, 
at  a  time  when  it  is  not  wanted  for  the  purposes  of  business,  and  drive  it  about  solely  for  his  own 
pnrposes,  the  master  will  not  be  answerable  for  any  injury  he  may  do. 

VOL.   VI.  MM  N.  P. 
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1834.  whereby  he  was  thrown  down  and  the  bone  of  one  of  hn 
legs  was  fractured,  and  he  was  ill  in  consequence,  and  pre- 
vented from  transacting  his  business,  and  obliged  to  incur 
a  great  expense  in  and  about  the  setting  the  said  bone, 
&c.,  and  a  further  great  expense  in  retaining  and  employ- 
ing dirers  persons  to  superintend  and  look  after  his  busi- 
ness for  six  calendar  months.    Plea — Not  guQty. 

From  the  evidence  on  the  part  of  the  plaintiff  it  ap- 
peared that  he  was  in  Bishopsgate-street,  when  he  was 
knocked  down  by  a  cart  and  horse  coming  in  the  direction 
from  Shoreditch,  which  were  sworn  to  have  been  driven  at 
the  time  by  a  person  who  was  the  servant  of  the  defen- 
dant, another  of  his  servants  being  in  the  cart  with  him. 
The  injury  was  a  fracture  of  the  fibula. 

On  the  part  of  the  defendant  witnesses  were  called,  who 
swore  that  his  cart  was  for  weeks  before  and  after  the 
time  sworn  to  by  the  plaintiflTs  witnesses  only  in  the  habit 
of  being  driven  between  Burton  Crescent  Mews  and 
Finchley,  and  did  not  go  into  the  City  at  all. 

TAesiger,  for  the  plaintiff,  in  reply,  suggested  that 
either  the  defendant's  servants  might  in  coming  from 
Finchley  have  gone  out  of  their  way  for  their  own  pur- 
poses, or  might  have  taken  the  cart  at  a  time  when  it  was 
not  wanted  for  the  purpose  of  business,  and  have  gone  to 
pay  a  visit  to  some  friend.  He  was  observing  that,  under 
these  circumstances,  the  defendant  was  liable  for  the  acts 
of  his  servants. 

Paeke,  B. — He  is  not  liable  if,  as  you  suggest^  these 
young  men  took  the  cart  without  leave ;  he  is  liable  if  they 
were  going  extra  viam  in  going  from  Burton  Crescent 
Mews  to  Findiley  ;  but  if  they  chose  to  go  of  their  own 
accord  to  see  a  friend,  when  they  were  not  on  their  mas- 
ter's busmess,  he  is  not  liable. 

His  Lordship  afterwards,  in  summing  up  said — This  is 
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an  action  to  recover  damages  for  an  injury  sustained  by  the 
plaintiff,  in  consequence  of  the  negligence  of  the  defen- 
dant's servant.  There  is  no  doubt  that  the  plaintiff  has 
suffered  the  injury,  and  there  is  no  doubt  that  the  driver 
of  the  cart  wasguilty  of  negligence,  and  there  is  no  doubt 
also  that  the  master,  if  that  person  was  driving  the 
cart  on  his  master's  business,  is  responsible.  If  the  ser- 
vantSj  being  on  their  master's  business,  took  a  detour  to 
call  upon  a  friend,  the  master  will  be  responsible.  If  you 
think  the  servants  lent  the  cart  to  a  person  who  was  driving 
without  the  defendant's  knowledge,  he  will  not  be  respon* 
sible.  Or,  if  you  think  that  the  young  man  who  was 
driving  took  the  cart  surreptitiously,  and  was  not  at  the 
time  employed  on  his  master's  business,  the  defendant  will 
not  be  liable.  The  master  is  only  liable  where  the  ser- 
vant is  acting  in  the  course  of  his  employment  If  be  was 
going  out  of  his  way,  against  his  master's  implied  com« 
mands,  when  driving  on  his  master's  business,  he  will 
make  his  master  liable ;  but  if  he  was  going  on  a  frolic  of 
bis  own,  without  being  at  all  on  his  master *s  business,  the 
master  will  not  be  liable.  As  to  the  damages,  the  master 
is  not  guilty  of  any  offence,  he  is  only  responsible  in  law, 
therefore  the  amount  should  be  reasonable. 

Verdict  for  the  plaintiff — damages,  30/. 

Thesiger  and  S.  Martin,  for  the  plaintiff 
Platif  for  the  defendant. 

[Attomiea — Capei,  and  Nickson  4r  MQrhoii,j 
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BEFORE   LORD   LTNDHURST,  C.  B. 


juiyuh.  Cant  r.  Parsons. 

In  tre!ip«s8  for  X  RESPASS  for  falsely  imprisoning  the  plaintiff,  and 

ment  wS^r"'  Causing  him  to  be  taken  before  a  magistrate,  and  charged 

intiBt  be  given  of  ^j^h  embezzlement.     Plea — ^Not  guilty. 

circumstances  ,i-,.ii..«., 

from  which  the  It  appeared  that  the  defendant,  seemg  the  plaintiti  and 

m"aydecide  another  person  in  the  street,  desired  a  policeman  to  take 

whether  there  tJigm  into  custodv  for  embezzlement  and  swindling.     The 

was  or  was  not  •'                                                                          ° 

a  restraint  or  de-  policeman  objected,  but  told  the  persons  if  they  would  be 

person;  and  it  SO  good  as  to  go  With  him  he  would  take  the  advice  of  his 

for°witnewf  superior.     They  all  went  together  to  the  station-house, 

•wear  that  they  and  were  referred  from  thence  to  the  police-office.     The 

plaintiff  was  in  policeman,  who  was  called  on  the  part  of  the  plaintiff,  said 

thoug/t  t*hat  he  ^^^  ^^  parties  were  never  in  his  custody ;  that  they  heard 

airaint"^"oM's  ^™  rcfiise  to  take  charge  of  them,  and  went  voluntarily 

it  enough  to  with  him,  and  that  he  should  have  suffered  them  to  go 

shew  tliat  the  •!•    i         i_    j      i          j 

defendant,  at  a  away  if  they  had  pleased. 

police*  oflSce, 
stood  before  the 

plaintiff  and  Lord  Lyndhurst,  C.  B. — How  is  this  an  imprison- 

•aid, "  You  can- 
not go  away  till  ment  ? 
the  magistrate 

pears  that  he  Andrcws^  Scrjt.,  for  tfie  plaintiff,  replied  that  the  im- 

tha"atd'tude,  pHsonment  took  place  before  the  magistrate. 

and  went  to  an- 

offict  before  the  The  policeman  stated  further,  that  when  they  got  to  the 

mld"ewy*i.  ^^^^  the  magistrate  was  not  sitting,  and   the  plaintiff 

tempt  to  depvt.  and  his  friend  went  with  him  to  a  public-house  in  the 

neighbourhood  and  had  some  ale,  and  when  the  magistrate 

arrived  they  went  before  him— that  the  plaintiff  went  to 

the  bar  voluntarily. 

An  inspector  of  the  police  was  also  called  as  a  witness, 

and  he  stated  that  the  impression  he  had  was  that  the 


Cant 
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plaintiff  could  not  go  away^  but  that  he  was  not  in  custody  1^34 

of  the  officer;  that  the  defendant  asked  him  to  let  the  offi- 
cer remain  with  the  plaintiiJf  till  the    magistrate  came^ 
which  he  refused.     He  added  that  he  did  not  know  what       Parsons. 
the  defendant  said^  but  had  no  doubt  in  his  own  mind  that 
the  plaintiff  was  detained. 

Lord  Lyndhurst,  C.  B. — Let  us  have  the  facts  that 
we  may  see  whether  he  was  detained  or  not.  You  must 
tell  us  by  whom  he  was  detained.  You  must  tell  us  what 
the  defendant  did  or  said,  that  we  may  judge. 

The  witness :  ''  He  stood  before  him,  and  said,  '  You 
cannot  go  away  till  the  alderman  comes.'  I  then  took 
him  to  the  clerk  to  tell  his  story  to  him.  I  think  the  de- 
fendant kept  too  good  a  look  out  for  the  plaintiff  to  go 
away." 

Lord  Lyndhurst,  C.  B. — You  will  not  distinguish 
between  a  man's  going  to  a  place  and  a  man's  being  forced 
to  a  place.    We  are  not  to  decide  a  cause  upon  suspicion. 

Another  witness  stated,  among  other  facts,  that  he  saw 
the  plaintiff  at  the  police-office  draw  away  his  arm  from 
die  policeman. 

The  magistrate's  clerk  stated  that  he  saw  no  restraint 
put  upon  the  plaintiff;  that  the  defendant  charged  him  with 
fraudulently  removing  goods;  and  that  the  charge  was  dis- 
missed by  the  magistrate. 

Plait,  for  the  defendant,  submitted  that  the  plaintiff 
ought  to  be  nonsuited. 

Lord  Lynduurst,  C.  B. — There  is  enough  to  go  to 
the  jury,  if  the  jury  believe  the  witness  who  says  that 
he  saw  the  plaintiff  draw  away  his  arm  from  the  police- 
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1834.  man.  But  that  is  quite  at  rariance  with  the  policeman*! 
testimony*  It  is  very  difficult  to  decide  when  witnesses 
on  the  same  side  give  different  accounts  of  the  transaction* 
The  making  a  false  charge  is  not  the  cause  of  complaint 
here^  there  must  be  an  imprisonment  of  the  party.  His 
Lordship  asked  the  jury  if  they  were  satisfied  that  the 
plaintiff  was  ever  in  custody. 

The  jury  said  they  were  of  opinion  that  he  was  not. 

Verdict  for  the  defendant. 

Andrews^  Serjt,  and  ,  for  the  plaintiff. 

Plaii,  for  the  defendant. 

[Attomies— y.  M.  HiU,  and  Jam^.] 


July  7th,  Pauli  V.  SiM£S  and  Another. 

In  an  action  by  ^  HE  first  count  in  the  declaration  stated,  that,  in  consi- 

SiCinc'JwUh'  deration  that  the  plaintiff  on  the  13th  July,   1833,  would 

a  broker  for  the  agree  to  purchase  from  T.  R.  Legg  and  T.  R.  Legg,  jun., 

sale  of  ffoods  be* 

longing  to  a  through  the  agency  of  the  said  defendants,  and  for  com- 
wllim^ny^the^**'  mission  and  reward  to  them,  50  packs  of  wool,  at  a  cer- 
rightioseii        tain  price  of  17/.  per  pack,  to  be  delivered  by  the  said 

without  having     _->._.«  TT-.n^  iini 

authority,  in  or-  T.  R.  L.  &c.  to  the  plaintiff  on  payment,  the  defendants 
aVoniroct  for"  Undertook  and  promised  that  they  had  full  power  and 
the  Bale  it  is  not  authority  from  Messrs.  Lecg  to  sell  and  dispose  of  the  said 

necessary,  in  ''  ^°        ^  * 

point  of  law,  goods  from  them  to  the  plaintiff.    It  then  averred  that  the 

should  be  plaintiff  agreed  to  purchase  the  goods,  and  was  ready  to 

bo^htandioid  accept;  and  pay  for  them,  and  requested  Messrs.  Legg  to 

If  a  party  re-  deliver  them;  yet  the  defendants  did  not  perform  their 

ceiving  an  in- 
voice does  not 

object  to  it  on  the  ground  of  its  brevity  and  incompleteness,  the  party  furnishing  it  will  be  bound  by  it 
If  brokers  alter  an  invoice  of  the  owner  of  goods  from  the  name  of  one  pvrchaser  to  another, 
and  send  it  to  the  latter  with  a  letter  saying,  that,  to  simplify  the  transaction,  they  bad  transferred 
the  seller's  invoice  to  Mm,  such  invoice  will  amount  to  a  contract  of  sale. 


£847  12    2 


Commission  I  per  cent." 

The  name  of  Charlea  Pevaux  &  Co.  was  struck  out, 
and  the  name  of  E.  Pauli  &  Co.  written  above;  and  on 
the  hack  was  written—"  Dear  Sir,— In  order  to  simplify 
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promise^  but  deceived  and  4efrauded  the  plaintiff  in  this,  ^^i^^ 
that  they  had  not  full  or  any  power  or  authority  from 
Messrs.  Legg  to  sell  the  goods  to  the  plaintiff;  whereby 
the  contract  was  not  binding  on  them,  and  they  refused  to  simei. 
deliver  the  goods ;  by  means  of  which  the  plaintiff  lost  the 
profits  of  the  bargain,  and  incurred  expenses  in  endea- 
vouring to  procure  performance  by  Messrs.  Legg,  and  also 
incurred  expense  in  buying  other  wool  to  perform  a  con- 
tract with  one  Dahais,  to  whom  he  had  engaged  to  sell  40 
of  the  50  packs,  &c« 

The  second  count  was  similar  in  substance  to  the  first, 
but  more  concise,  and  omitted  the  statement  of  the  con- 
tract with  Dahais* 

The  third  count  stated  that  the  plaintiff  bargained  with 
the  defendants  to  buy,  and  they  agreed  to  sell,  the  wools  at 
m.  per  packf  to  be  paid  for  on  ilelivery,  and  in  considera- 
tion thereof  the  plaintiff  promised  to  accept  and  pay  for 
the  goods»  and  the  defendants  promised  to  deliver  them 
within  a  reasonable  time,  but  did  not,  &c.  &c.  &c.  Plea— 
NoQ  assumpsit. 

The  folk)wiog  document  was  put  in  on  the  part  of  the 

plaintiff:— 

"  Bermondsey,  London,  July  ISth,  1833. 

Messrs.  E.  Pauli  &  Co. 

Bought  of  Thos.  Legg  &  Son, 

96  bags 50  packs  net  Kent  fleeces, 

at  17/.  perpack 850    0    0 

25  new  sheets  at  6s.  each  .         .      7  10    0 

Cartage,  at  4e/.  per  pack        .         •         .      0  16    8 

£858    6    8 
Discount  l^  for  immediate  cash       .         .     10  14    6 
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1834.        ^^^  transaction,  we  have  transferred  Legg  &  Co.'s  in- 
voice to  you;  and  remain  your's  truly,  J.  T.  Simes  &  Co.** 

Lord  Lyndhurst,  C.  B. — ^Upon  this  document,  unex- 
plained, I  think  Simes  &  Co.  had  authority  to  sell  for 
Legg  &  Co.  If  Legg  &  Co.  had  brought  an  action 
against  Pauli,  they  would  call  Simes  to  say  that  he  had 
authority  from  them  to  sell.  It  seems  to  me  impossible 
that  Simes  &  Co.,  having  represented  them2>elves  as  the 
brokers,  and  charged  for  commission,  can  say  that  they 
had  no  authority  from  Legg  &  Co.  Do  you  call  Legg  to 
shew  that  Simes  &  Co.  had  not  authority,  because  primd 
facie  it  appears  that  Legg  did  give  authority  ? 

It  appeared  that  the  above  invoice  was  sent  to  the  plain- 
tiff on  the  16th  of  July,  1833 ;  and  Dahais,  the  person  men- 
tioned in  the  declaration,  was  called  as  a  witness,  and 
stated  that  he  was  at  the  plaintiff's  counting-house  at  the 
time  when  the  invoice  came,  and  undertook  to  sell  the 
wools  for  the  plaintiff  at  Lisle.  It  was  admitted  that  a  de- 
mand of  the  wools  was  made  of  the  defendants  on  the  17th, 
and  on  that  day  they  wrote  the  following  letter: — 

"  58,  Coleman-street,  Wednesday  morning. 

'^Sir, — We  cannot  get  Thomas  Legg  &  Son  to  deliver 

the  50  packs,  as  we  cannot  obtain  an  engagement  that  they 

shall  not  be  called  upon  by  the  Frenchman  for  them,  as 

he,  it  is  said,  in  case  of  need,  refers  to  his  agent  at  Dover. 

Please  return  the  invoice,  as  we  find  we  cannot  help  you 

in  the  matter.     Your's  truly, 

"  J  T.  Simes  &  Co.** 

The  plaintiff  did  not  return  the  invoice,  but  tendered 
the  price,  and  required  the  delivery ;  in  consequence  of 
which  the  defendants  wrote — 

•*  Sir, — We  have  to  refer  you  to  Messrs.  Thomas  Legg 
&  Son,  who  decline  delivering  the  50  packs,  as  the  par- 
ties from  whom  you  must  obtain  the  wool ;  and  are,  &c.  ftc.** 
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Plan,  for  the  defendants.— The  declaration  alleges  that         1834. 
the  goods  were  to  be  paid  for  on  delivery.     The  paper 
put  in  as  the  contract  contemplates  two  modes  of  payment, 
because  it  states  two  amounts,  giving  the  party  an  option. 
This  is  a  variance,  and  the  plaintiff  must  be  nonsuited. 

Lord  Lyndhurst,  C.  B. — There  is  some  evidence  that 
the  goods  were  to  be  paid  for  on  delivery.  In  the  invoice 
there  is  the  amount,  and  the  discount  is  ascertained,  and 
primd  facie  I  should  take  it  that  the  discount  was  to  be 
deducted,  and  there  was  to  be  immediate  payment.  I  say 
it  is  primd  facie  so,  but  it  is  a  question  for  the  considera- 
tion of  the  jury. 

PlatL — Paul!  was  to  be  approved  by  Legg  &  Co.,  and 
it  was  not  a  sale  to  Pauli  in  the  first  instance.  It  was  no 
contract  between  the  parties,  because  there  was  no  mu- 
tuality. If  Pauli  had  refused  to  take  the  wools,  Leggi 
could  not  have  compelled  him.  The  note  about  commis- 
sion was  for  Devaux's  purchase.  There  was  no  definitive 
contract  by  the  defendants  as  brokers  on  the  part  of  Legg 
&  Co.  Then  as  to  the  damages,  the  amount  must  be  li- 
mited to  the  difference  in  price  between  the  two  sales. 

A  clerk  of  the  defendants*  house  proved,  that,  when  they 
had  a  first  transaction  with  a  house,  it  was  their  invariable 
practice  to  put  the  amount  of  discount  on  the  invoice. 
Messrs.  Legg  also  proved  that  they  did  not  give  ariy  au- 
thority to  the  defendants  to  sell  the  wools  to  the  plaintiff. 
A  witness  was  also  called,  who  stated  that  there  was  a  long 
conversation  between  the  plaintiff  and  one  of  the  defen- 
dants about  the  wools  ;  but  that  the  whole  purport  of  the 
conversation  was  that  the  defendant  said,  "I  will  get 
them  for  you  if  I  can." 

FoUeti,  for  the  plaintiff,  in  reply,  relied  on  the  two  let- 
ters ;  and  also  said,  as  to  the  objection  on  the  ground  of 
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want  of  mutuality,  the  contract  is  mutual,  for  Simes  & 
Co.  were  the  agents  of  both  parties.  If  there  had  been 
bougiit  and  sold  notes,  they  would  have  been  signed  by 
the  brokers  for  both,  and  the  effiect  of  this  inroice  is 
equivalent.  But  it  is  not  necessary  that  both  should  be 
bound.  If  a  party  undertakes  to  deliver,  he  is  bound  to 
deliver.  Simes  &  Co«  first  cancelled  the  contract  with 
Devaux  &  Co.  (which  Leggs  say  they  have  no  right  to 
do),  and  they  made  a  complete  bargain  with  Pauli,  for  the 
non-performance  of  which  they  are  liable. 

Lord  Ltndhurst,  C.  B.  (in  summing  up). — It  is  alleged 
that  the  wools  were  sold  by  the  defendants  as  the  agents 
of  Messrs.  Legg  &  Co.,  who  gave  them  no  authority  to 
sell,  in  consequence  of  which  the  plaintiff  has  sustamed 
damage*  You  must  be  satisfied,  first,  that  the  wools  were 
sold  by  the  defendants,  as  the  agents  for  Messrs.  Legg 
&  Co.,  to  the  plaintiff;  and  secondly,  if  they  were,  did 
they  sell  without  authority  ?  Upon  this  point  there  is  no 
doubt,  because  Messrs.  Legg  have  stated  upon  their  oath 
that  they  did  not  give  the  defendants  any  authority.  It 
Ksolves itself,  therefore,  into  this  question:  did  the  defen- 
dants sell  the  goods  professedly  as  the  agents  of  Messrs. 
Legg  &  ^o*  I  ^™  ^^  opinion,  on  the  face  of  this  invoice, 
unexplained  by  any  evidence,  that  this  would  in  point  of 
law  be  an  engagement  on  the  part  of  the  defendants  that 
the  goods  mentioned  therein  should  be  delivered  to  the 
plaintiff.  Two  letters  have  passed  between  the  parties. 
It  will  be  for  you  to  say,  taking  these  two  letters  into  con^ 
sidemtion,  whether  you  think  that  this  was  a  concluded 
agreement  betweenPauli  OB  the  one  hand,  and  Simes  & 
Co.  •on  the  other,  for  the  sale  of  these  goods.  The  objec- 
tion as  to  the  absence  of  bought  and  sold  notes  is  not  an 
objection  in  point  of  law.  Pauli  might  have  objected  to  so 
short  and  incomplete  a  note,  but  he  does  not.  Parties  in 
commercial  traanactions  do  not  require  all  they  might, 
and  trust  somewhat  to  honour.    There  is  nothing  at  all  i« 
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the  objection  that  the  instrument  is  binding  only  on  one         ^^^ 
side,  because  it  is  binding  on  the  party  to  be  charged.      ^    »    ^ 
With  respect  to  the  statement  of  the  witness  for  the  defen-        ^^'•' 
dants,  that  the  whole  purport  of  the  conyersation  was,  "I        Simm. 
willgetthemforyouiflcan,"  if  you  believe  it,  it  should 
seem  not  a  concluded  contract.     But  I  think  you  cannot 
very  safely  rely  on  evidence  obtained  under  such  circum* 
stances,  and  given  at  such  a  distance  of  time.    But  that  is 
entirely  for  your  consideration. 

Verdict  for  the  defendants. 
Folleii  and  Hoggins^  for  the  plaintiff. 
Piatt  and  Steer ^  for  the  defendants. 

[Attomies — Bamt,  and  PatenonJ] 


BEFORE    MR.    BARON    ALDERSON. 

(Who  sat  for  the  Lard   Chief  Bdron.) 

D'Aranda,  Executrix  of  D'Aranda^   deceased, 

V.  Houston  and  Another.  j^  2q^^  ^ 

Debt  on  a  bond,  dated  February  18th,  1 833,  to  secure  in  debt  on  a 
the  payment  of  350/.,  agreed  to  be  given  as  the  purchase-  e^t  factum  inter 
money  for  a  medical  business;  50/.  was  paid  down^  *^"^^?i*thc**^'*t 
the  remainder  was  to  be  paid  by  instalments  of  50/.  a  year,  nent  by  inatai- 

^  ,  ,  1.^1.  menti  of  the 

One  only  was  due  at  the  tune  when  the  action  was  com-  considention 
menced.      The  pleas  iwere,  first,  nam  est  faetum;   «?•  ^^^^^S^ 
candy  that  the  bond  was  obtained  by  fraud,  covin,  and  mis-  ^***  plaintiff 

oaght  to  suggest 
breAcbeSi  and  if 
he  bai  not  done  so,  and  a  Terdict  he  found  for  him  on  the  plea  of  won  ut  factum,  he  is  not  entitled 
Id  a  certifieate  Ibr  speedy  execution  under  the  statute. 

Also»  in  Mch  a  case,  to  aupfort  a  plea  thac  the  bond  was  dbtaiaed  bj  fraud,  covin,  and  misre- 
presentation, it  is  not  enough  to  shew  that  the  business  did  not  produce  to  the  purchaser  the  sum 
represented  hy  the  seller;  hut  if  it  he  shewn  that  it  did  not  produce  the  sum  to  the  seller  himself, 
it  will  be  enough,  as  in  such  case  it  may  he  asMmed  that  the  repreaenttioa  was  untnia  to  the 
knowledge  of  the  party  making  it 
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l^^^        representation ;  and,  iUrd,  that  the  bond  was  ooC  dnlj 
"^    V    ^      stamped. 
D'ABAStfA         Profint  of  the  letters  of  administration  was  made  in  the 

9. 

Uovnom.     declaration,  and — 

AxDBRSoN,  B.,  stated  that  the  pbuntiffneed  not  produce 
ihem  (a). 

The  bond  was  proved  and  read. 

Alderson^  B. — ^The  grave  question  will  be,  wbedier  this 
trial  will  not  be  thrown  away,  as  they  have  not  assigned 
breaches  under  the  statute  8  &  9  Will  3,  c  Ih 

Price^  for  the  plaintiff! — It  is  a  money  bond. 

Aldbrson,  B. — I  am  aware  of  that.  However,  I  must 
try  the  issue.  That  will  be  a  question  for  next  term. 
There  is  a  very  elaborate  note  of  Serjt.  Williams  on  this 
point  {b). 

Price. — It  was  much  considered  in  the  case  there 
cited. 

Alderson,  B. — I  am  going  to  try  whether  it  is  the  deed 
of  the  defendants. 

R.  S.  Richards  then  addressed  the  jury  for  the  defen- 
dants.— I  can  shew  that  the  plaintiff^'s  testator  represent- 


(a)  In  all  actions  by  and  a^^nst 
executors,  if  the  character  is  stat- 
ed on  the  record,  it  is  not  to  be 
considered  in  issue  unless  specially 
denied.  Rules  H.  T.  4  Will  4, 
No  21. 

(b)  In  2nd  Williams'  Saunders, 
p  187,  n.  2,  it  is  said,  "So,  where 
»  bond  is  conditioned  for  the  pay- 
ment of  a  certain  sum  by  instal- 


ments, it  is  within  the  statute;*' 
and  reference  is  made  to  WUUmgh- 
by  ▼.  Swinton,  6  East,  560.  We 
presume  the  learned  Baron  re- 
ferred to  a  note  commencing  on 
p.  57>  and  concluding  on  p.  53  «, 
in  which  reference  is  also  made  to 
the  note  from  wluch  the  foregoing 
extract  is  taken. 
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ed  that  the  business  was  worth  900/.  a  year,  and  that  it        ^33^^ 
was  not  worth  anything  like  that  sum.     Also,  I  can  shew 
that  there  was  not  any  introduction  of  the  purchaser  of  the 
business  to  the  patients. 

Aldersok,  B. — ^That  is  no  defence ;  it  is  a  breach  of 
contracti  and  not  a  misrepresentation. 

72.  S,  Richards. — Perhaps  it  may  be  ground  of  a  cross- 
action  ;  but  I  shall  shew  that  the  representations  as  to  the 
▼alue  of  the  business  were  not  true. 

Alderson,  B. — If  you  prove  no  more  than  that,  I  shall 
tell  the  jury  that  it  is  not  sufficient.  You  must  shew  that 
the  representations  were  not  true  to  the  knowledge  of  the 
party  making  them. 

jR.  S.  Richards. — A  party  must  of  course  be  supposed 
to  know  the  extent  of  his  own  business ;  it  is  a  matter 
within  his  own  personal  knowledge. 

Alderson,  B. — If  you  shew  that  he  himself  did  not 
make  the  amount,  that  will  be  sufficient;  but  merely  shew- 
ing that  the  business  did  not  produce  as  much  to  you  will 
not  do. 

A  son  of  the  testator  was  called,  who  stated  that  he  took 
part  in  the  negotiation  for  the  business,  and  saw  Dr.  Hous- 
ton on  the  subject  several  times  before  the  transfer,  and 
had  conversation  with  him  on  the  subject. 

Alderson,  B. — You  may  state  to  the  jury  any  commu- 
nications which  your  father  directed  you  to  make  to  Dr. 
Houston.  Not  all  the  conversation  you  had  with  him,  but 
such  communications  as  you  made  by  the  direction  of  your 
father. 
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The  witness  stated  that  in  substance  he  represented  the 
business  to  be  very  valuable,  and  capable  of  being  increas* 
ed,  which  was  true ;  that  he  himself  was  not  a  medical 
man,  and  had  not  seen  his  father's  books;  but  he  supposed 
his  father  was  doing  a  practice  of  nearly  1000/.  a  year, 
firom  the  establishment  he  kept,  and  his  having  brought 
up  a  large  family. 

Aldehson,  B.  (to  the  jury.) — There  is  no  proof  of  the 
fraud.  You  must  find  your  verdict  for  the  plaintiff  on  the 
plea  of  non  est  factum,  and  negative  the  existence  of  fraud. 

A  son  of  the  defendant,  Dr.  Houston,  was  afterwards 
examined,  and  stated  that  he  had  examined  the  books  of 
the  testator,  which  were  left  in  the  surgery,  and  judged 
from  them  that  the  business  was  not  anything  like  what  it 
was  represented  to  be.  He  stated  that  the  examination 
took  place  before  the  bond  was  executed,  but  after  his 
father  had  got  into  the  business. 

Verdict  for  the  plaintiffs-Damages,  Is. 

Price  applied  for  immediate  execution  under  the  statute. 

Alderson,  B. — I  have  great  doubts  whether  some  ap- 
plication may  not  be  made  to  the  Court  next  term.  How 
can  I  give  you  execution,  at  least,  until  you  have  suggested 
breaches  ?  And  I  doubt  whether  you  can  do  it  now.  At 
present,  as  you  have  not  suggested  breaches,  I  shall  not 
make  any  order.  You  see  it  will  be  necessary,  as  soon  as 
breaches  are  assigned,  that  a  jury  should  be  summoned  to 
assess  the  damages.  I  shall  not  at  present  make  any  order 
for  execution. 

Price,  for  the  plaintiff. 

jR.  S.  Richards,  for  the  defendants. 

[Attornies—Grf^M,  and  Buri.^ 
See  the  case  of  James  v.  Thomas,  2  Man.  &  Nev.  663. 
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BEFORE   MR.    JUSTICE    BOSANQUET   AND   MR.   JUSTICE 
PATTESON. 


1834. 


Rex  v.  Edwards  and  Others.  j^^  7^, 

Indictment  on  the  statute  7&  soeo.  4,  c.29,  uapenonwuh 

f*  /  \  menaces  de- 

The  first  count  of  the  indictment  charged  that  the  pri-  "^"«y  "^■"J , 

®  ^         other,  and  that 

soners  did|  on  the  l^th  of  May,  1834,  with  menaces  and  other  does  not 
by  force,  feloniously  demand  of  William  Gee  his  money,  becaow  be'hAs 
with  intent  to  steal  it.    The  second  count  charged  that  the  Ih^'^.'^^fetony ' 
prisoners  did  feloniously  assault  the  said  William  Gee,  ^>thin  the  stat. 
with  intent  his  monies  from  his  person  and  against  his  will  29,  a.  6;  but  if 
violently  and  feloniously  to  steal  tn^^x^" 

money  knows 
that  the  money 

In  his  opening  of  the  case,  F.  F.  Lee,  for  theprosecu-  [^"^^^i'^ioUof 
tion,  stated  the  following  facts : — Mr.  Gee  was  an  attor-  the  party,  and 
ney,  living  in  Bishop's  Storforth;  the  prisoner  Edwards  obtain  an  order 
was  a  person  recently  married  to  Mrs.  Canning;  and  the  i^^^*  iTiSer- 
other  two  prisoners  were  not  otherwise  known  than  as  con-  ^^'^* 


(a)  By  which  it  is  enacted, "  that  shall  be  liable,  at  the  discretion  of 
if  any  person  shall  assault  any  the  Court,  to  be  transported  be- 
other  person  with  intent  to  rob  yond  the  seas  for  life,  or  for  any 
him,  or  shall  with  menaces  or  by  term  not  less  than  seven  years,  or 
force  demand  any  such  property  to  be  imprisoned  for  any  term  not 
[t.  e,  any  chattel,  money,  or  valua-  exceeding  four  years;  and,  if  a 
ble  security]  of  any  other  person  male,  to  be  once,  twice,  or  thrice 
with  intent  to  steal  the  same,  every  publicly  or  privately  whipped  (if 
Bttch  offender  shall  be  guilty  of  fe-  the  Court  shall  so  think  fit),  in  ad- 
lony,  and,  being  convicted  thereof,  dition  to  such  imprisonment." 


Rex 

9, 
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1834.  nected  with  this  transaction.  Mrs.  Canning*^  late  husband, 
a  farmer^  resided  in  the  country ,  and  died  in  18/^8,  leaving 
children^  and  appointing  under  his  will  Maria  Canning,  his 
Edwardb.  ^ife,  his  executrix,  and  Mr.  Nassau  Bell  his  executor.  By 
the  terms  of  his  will,  the  interest  of  his  property  was  given 
to  Mrs.  Canning  during  her  lifetime,  provided  she  did  not 
marry ;  but,  in  case  she  died  or  married,  then  the  property 
was  to  go  to  his  children.  After  his  death  there  arose 
some  difficulty  in  settling  the  affairs,  and  the  property  was 
not  allreaUzed  until  the  year  1832,  at  which  time  the  inter- 
est upon  the  sum  of  2000/.  was  found  to  belong  to  Mrs. 
Canning,  under  the  provisions  already  stated*.  Of  this  sum 
1200/.  was  placed  out  on  freehold  property  at  interest, 
the  necessary  deeds  having  been  previously  inspected 
and  approved  of  by  a  gentleman  on  behalf  of  Mrs.  Can- 
ning. The  residue,  800/.,  was  put  into  the  hands  of  a 
banker  until  an  opportunity  should  occur  of  investing  it 
eligibly.  From  that  time  up  to  the  present  Mrs.  Canning  had 
received  the  interest  of  these  investments,  and  on  the  12th 
of  May,  1834,  she  married  the  prisoner  Edwards,  which 
circumstance  was  not  at  that  time  known.  On  the  3rd  of 
May,  183i,  Mr.  Gee  received  a  letter,  which  letter  was  to 
the  effect  that  the  writer  had  some  documents  in  his  pos* 
session  relating  to  some  estates  he  was  about  to  purchase, 
and  that  he  wished  Mr.  Gee  to  name  the  earliest  day  when 
he  would  be  at  leisure  to  come  to  town  and  inspect  the  do- 
cuments professionally.  This  letter  was  signed  William 
Heath.  In  answer  to  this  letter  Mr.  Gee  wrote  that  he 
would  be  in  town  on  the  12th  of  May;  and  while  he  was 
at  breakfast  at  the  Bull  Inn,  Aldgate,  on  that  morning,  the 
prisoner  Weedon  came  to  him  and  brought  a  letter  in 
the  following  terms : — 

"  May  12,  1834. 

**  Sir — In  consequence  of  serious  indisposition,  I  cannot 

meet  you  according  to  appointment ;  but  I  trust  you  will 

not  object  to  come  down  to  the  Commercial-road  to  me,  as 

it  is  not  more  than  one  mile,  and  I  liave  sent  a  coach  to 
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take  you  there  and  to  brin^  you  back  again.     Your's,  re-         y^^^ 
spectfully,  "  W.  Heath."  -->-^ 

Rbx 

V. 

Mr.  Gee  had  previously  done  business  for  a  person  of  the  Edwako«. 
name  of  Heath,  and  concluding  the  writer  of  the  letter 
to  be  the  same  person,  he  did  not  feel  any  reluctance  in 
complying  with  the  writer's  wishes.  He  asked  Weedon 
if  Heath  was  not  a  seafaring  man,  but  Weedon  made  him 
no  answer.  Mr.  Gee  accompanied  Weedon  to  a  place  in 
the  Commercial-road.  Weedon  knocked  at  the  door  of  a 
hoQse,  and,  on  entering,  the  first  person  whom  Mr.  Gee 
saw  was  Edwards.  Mr.  Gee  asked  him  if  he  was  the  Mr. 
Heath  who  signed  the  letter?  to  which  Edwards  replied 
he  was  not;  it  was  his  brother,  who  was  down  stairs 
in  the  kitchen  taking  his  breakfast,  adding*  that  he  wished 
Mr.  Gee  to  go  down  and  speak  to  him.  Mr.  Gee  pro* 
ceeded  to  descend  the  stairs,  and  whilst  doing  so  he  was 
laid  hold  of  by  the  three  prisoners,  who  forced  him  into  a 
retired  place  in  the  house.  Mr.  Gree  was  forced  through  a 
door  riong  a  yard  into  a  place  constructed  with  wood,  and 
covered  thickly  with  soil  so  as  to  prevent  the  cries  of  any 
person  from  being  beard.  When  he  was  put  there  Mr. 
Gee  asked  what  it  all  meant,  but  no  answer  was  then  re- 
turned. He  was  then  pushed  down  on  a  bench,  and  a  chain 
was  passed  across  his  breast,  Weedon  feeling  it  to  ascer- 
tain if  it  was  sufficiently  tight.  Mr.  Gee,  however,  ex- 
panded his  breast,  so  as  to  give  himself  as  much  freedom 
aa  possiMe,  after  which  the  chain  was  padlocked.  A  cord 
was  passed  round  his  neck,  and  his  legs  were  also  fastened 
with  a  cord  to  some  staples  in  the  ground.  Mr.  Gee  asked 
the  cause  of  this  violence.  Edwards  said,  '*  You  know 
Mrs.  Maria  Canning?"  Mr.  Gree  replied,  ''I  do;  and  I 
am  quite  sure  she  is  not  aware  of  what  you  are  doing." 
Edwards  said,  *'  You  have  got  some  money  of  hers.''  Mr. 
Gee  said  **  there  was  2000/.,  but  he  must  be  aware  1200/. 
was  placed  out  at  interest  with  Mrs.  Canning's  approba- 
tion, and  that  she  had  also  received  the'  interest  for  the 
VOL.  VI.  N  N  N.   p. 
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1834.  remaining  800/.**  Edwards  replied,  ^*  I  don't  care  for  that ; 
there  you  are,  and  you  shan't  stir  from  this  spot  until  you 
pay  us  down  this  1200i"  Mr.  Gee  replied,  **  For  God's 
Edwaeds.  gai^e  consider  that  I  have  a  family;  let  me  go."  Edwards 
said,  ''  No ;  you  shan't  stir  until  you  pay  us  1 100/.  or 
1200/."  Mr.  Gee  said,  "  I  shall  not;  I  have  no  money 
belonging  to  Mrs.  Canning  but  what  is  already  dbposed 
of.  Perhaps  ypu  are  her  brother?**  The  prisoner  Ed- 
wards made  no  reply,  but  said  he  must  have  the  money 
and  deeds.  Mr.  Gee  said  the  deeds  were  with  Mr.  Nas- 
sau Bell,  and  Edwards  told  him  to  send  him  a  note  and 
get  them.  Mr.  Gee  said  the  money  was  in  a  bank;  and, 
if  he  were  permitted  to  write  to  his  family,  he  would  send 
for  the  required  sum.  Edwards  replied,  '*No,  Fm  not. 
such  a  fool  as  to  let  you  do  that.  I'll  get  you  pen,  ink,  and 
paper,  and  you  can  write  a  letter  here."  Two  sheets  of 
paper,  and  pens  and  ink,  were  brought,  upon  which  Mr. 
Gee  said  he  would  not  draw  the  check,  for  he  was  sure 
Mrs.  Canning  could  not  be  aware  of  what  they  were  doing. 
Ultimately  Mr.  Gee  did  draw  the  following  check  on  one 

of  the  sheets  of  paper  :— 

"12th  May,  1834. 

"Messrs.  Gibson  &  Co.,  bankers,  SaflTron  Walden. 
Pay  Mrs.  Canning,  or  bearer,  eight  hundred  pounds. 

"William  Gee- 
Edwards  then  asked  for  the  title  deeds  of  the  pro- 
perty, and,  on  being  told  by  Mr.  Gee  that  he  had  not  got 
the  deeds,  Edwards  desired  him  to  write  and  get  them. 
Mr.  Gee  accordingly  wrote  a  letter,  stating  that  a  sum  of 
money  was  wanted  to  be  advanced  on  them,  and  request- 
ing them  to  be  delivered  to  the  bearer.  Both  these  docu- 
ments were  then  taken  away  by  Edwards.  '  After  this  was 
done,  one  of  the  prisoners  said,  "  Let  me  feel  in  your 
pockets.**  Mr.  Gee  said, "  Are  you  going  to  rob  or  mur- 
der me?"  One  of  them  replied,  he  wanted  to  see  if  he 
had  a  knife  about  him.  Mr.  Gee  said  he  bad  no  knife. 
He  was  then  asked  if  he  had  any  money.     Mr.  Gee  an- 
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twered he  had 901,  about  him.  The, prisoners  then  left  |g^^ 
hun,  and  shortly  afterwards  came  back  and  had  some  con- 
versation with  Mr.  Gee^  which  was  not  material.  Mr. 
Gee»  after  this,  having,  by  extending  his  chest,  contrived 
to  have  the  chain  padlocked  rather  loosely,  slipped  his 
shoulders  out  of  it,  and  got  the  rope  oflf  his  hands  and  legs. 
Having  made  his  escape,  he  went  to  a  police  office,  and 
gave  information  of  the  circumstance.  .The  police  pro- 
ceeded to  the  house  of  Edwards,  and,  while  keeping  watch, 
saw  Edwards  going  towards  the  house  in  company  with  a 
little  girl.  The  officer  went  up  to  him,  and  asked  him  if 
he  had  seen  any  thing  which  had  occurred.  Edwards  re- 
plied, **  No ;  Fve  seen  nothing.*'  Aft;erwards,  he  admitted 
that  the  reason  why  he  had  seen  nothing  that  had  taken 
place  was  because  he  was  blind.  The  police  still  kept 
watching  the  house,  and  succeeded  in  taking  the  other 
prisoners  into  custody.  On  these  facts,  F.  V.  Lee  sub- 
mitted, that,  even  if  the  prisoner  Edwards  was  entitled  to 
this  money  by  his  marriage  with  Mrs.  Canning,  it  still 
would  be  equally  an  offence  for  him  to  obtain  it  in  this 
mode.  But  that  that  marriage  did  not  entitle  him  to 
the  property,  or  to  any  part  of  it;  and,  with  respect  to 
the  fact  that  Mr.  Gee  had  not  any  part  of  the  property 
bout  his  person,  that,  he  submitted,  could  make  no  differ- 
ence. 

Pattkson,  J. — Mr.  Lee,  have  you  any  authority  for 
your  last  proposition  ? 

JP.  V.  Lee. — ^No,  my  Lord;  but  I  would  put  this  case: 
Ifa  person's  life  were  put  in  jeopardy  by  a  robber  present- 
ing a  pistol  and  demanding  his  money,  it  would  be  no  an- 
swer to  the  charge  to  shew  that  the  prosecutor  had  in  fact 
no  money  in  his  possession. 

BosANQusT,  J. — Your  position  is,  supposing  that  the 
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prosecutor's  money  was  demanded  when  in  fact  he  had  no 
money. 

F.  V.  Lee.-^iAr.  Gee  m  this  case  had  other  money  in 
his  possession. 

Patteson,  J. — But  the  prisoners  did  not  demand  the 
money  that  Mn  Gee  then  had. 

F.  V.  Lee. — The  demand  by  force  or  menaces  constitutes 
the  offencei  and  whether  the  party  has  or  has  not  the 
money  in  his  possession  at  the  time  is  immaterial. 

PATTBSONy  J.— -If  a  man  with  menaces  demands  a  sum 
of  money  of  another^  and  the  person  does  not  give  it  to 
him  becausi^  he  has  it  not  with  him,  the  oflfence  is  the  same ; 
but  if  it  turns  out^  as  in  this  case,  that  a  sum  of  money, 
known  to  be  not  then  in  his  possession,  was  demanded, 
the  case  is  different.  The  prisoners  do  not  take  any  thing 
from  Mr.  Gee:  they  got  an  order  for  the  deUvery  of  the 
deeds,  and  that  was  all  they  wanted. 

F.  V.  Lee. — I  submit  that  the  prisoners  assaulted 
Mr.  Gee  with  intent  to  rob  him,  and  that  the  offence  was 
complete  the  moment  the  assault  was  committed  with  that 
view,  and  that  whether  Mr.  Gee  had  any  money  in  his  pos- 
session or  not  at  the  time  is  immaterial  under  this  act  of 
Parliament. 

BoBANQUET,  J. — I  am  of  opinion,  that,  under  this  act  of 
Parliament,  the  present  indictment  cannot  be  sustained. 

Patteson,  J. — I  am  of  the  same  opinion.  The  prison- 
ers must  be  acquitted. 

Verdict — Not  guilty. 

Adolphue,  Bodkin^  and  F.  V.  Lee,  for  the  prosecution. 
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Prendergast,  and  C.  Phillips,  for  the  prisoner  Edwards.         1334 
Sturgeon,  for  the  prisoner  Laccasagne.  rbx 

V. 

Doane,  for  the  prisoner  Weedon.  Bdwabd». 

lAtU%neB^Makm$on  f  S«umder»,  sod  L<mey,'] 


Rbx  V.  Edwards  and  Others. 

Indictment  on  the  statute  ?&  sGeo.  4,  c.  s».  a.  was  decoyed 

yj  /   \  into  a  houie  and 

*-^W*  chained  down  to 

The  first  count  charged  that  the  prisoners,  on  the  12th  '^'■"*^2*'"' 

of  May,  18S4>,  with  menaces  and  by  force,  did  feloniously  an  order  for  the 

demand  of  William  Gee  a  certain  valuable  security  foi*  ^f^^^lZ^ 

money,  to  wit,  a  deed,  (describing  it  by  a  statement  of  the  j!'^®j^^"' 

date,  parties,  &c.,  and  also  describing  it  as  a  deed  creat*  The  paper  on 

ing  a  term  of  2000  years  in  certain  lands  in  Cambridge-  Kmainedinhis 

shire,  to  secure  a  sum  of  1200/.),  with  intent  the  said  hJ^J^t^h" wai 

security  from  the  said  William  Gee  feloniously  to  steal,  chained  all  the 

The  second  count  was  for  feloniously  demanding  the  same  that  this  waaj 

deed,  with  menaces,  &c.,  with  the  like  intenU    The  third  ^uTuiH^^  ^ 

count  charged  that  the  prisoners  did  feloniously  demand  ^^  ^^^^  {^* 

with  menaces  a  certam  valuable  security  for  money,  which  4,  c.  29,  s.  6. 
is  as  follows: — 

''  Messrs.  Gibson  &  Co.,  bankers,  Saffron  Walden. 

May  12,  1834. 
Pay  to  Mrs.  Canning,  or  bearer,  800/. 
£800.  ''William  Gee." 

with  intent  to  steal  the  same. 

AdolphuSf  for  the  prosecution,  in  his  opening,  stated  the 
facts  of  the  case  as  follows : — Mr.  Canning  died  at  Claver-* 
ing,  in  Essex,  having  previously  made  his  will,  leaving  the 
interestof  a  sum  of  money  to  his  wife  so  long  as  she  conti^ 
nued  alive  and  a  widow,  after  which  it  was  to  go  to  hi^ 

(a)  Set  forth  ante,  p.  515. 
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1834.  children.  Mrs.  Canning  was  made  executrix,  and  Mr. 
Bell  executor;  the  former  of  whom  at  first  only  took  out 
letters  of  administration.  Mr.  Bell,  thinking  afterwards 
that  he  ought  to  look  after  the  interest  of  the  testator's 
children,  also  took  out  letters  of  administration;  and^  on 
the  property  being  sold,  a  sum  of  2000/.  was  raised  and 
put  out  at  interest.  Mr.  Gee  was  employed  professionally 
by  Mr.  Bell;  and,  while  Mr.  Gee  was  in  possession  of  the 
deeds  and  the  money,  the  scheme  of  the  prisoners  and  Mrs. 
Canning  was  concocted,  with  the  view  of  getting  possession 
of  those  deeds.  Adolphus  then  stated  the  obtaining  of 
the  order  and  the  draft  as  opened  by  F.  V.  Lee  in  the 
preceding  case ;  and  further  stated,  that  it  could  be  proved, 
that,  when  the  paper  was  brought  to  Mr.  Gee,  on  which  he 
wrote  the  draft  and  the  letter,  both  documents  remained 
in  his  hands  for  some  time,  and  that  it  was  only  owing 
to  threats  and  menaces  he  parted  with  them.  It  could  be 
shewn,  that  Mrs.  Canning  had  no  right  to  any  part  of  the 
property ;  and  that  when  the  prisoner  Edwards  waa 
brought  up  to  Lambeth-street  police  office,  the  Rev.  Mr. 
Mathias,  who  happened  to  be  present,  recognised  him  aa 
being  a  person  for  whom  he  had  performed  the  ceremony 
of  marriage  recently;  and  also  recognised  Mrs.  Canning 
as  being  the  female  whom  he  married  to  Edwards.  This, 
though  denied  by  Mrs.  Canning,  was,  however,  placed, 
by  evidence,  beyond  a  doubt. 

Patteson,  J. — The  same  objection  applies  to  this  case 
as  to  the  former.  The  indictment  charges  that  they  did 
demand,  with  intent  feloniously  to  steal,  &c. 

Adolphus. — The  case  of  Rex  v.  Phipoe  (a),  is,  I  think, 
in  point. 

BosANQUET,  J. — In  that  case  the  Judges  distinctly  de- 
cided, that  obtaining  valuable  securities  from  the  maker 

(d)  Cited  ante,  p.  110. 
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by  duress  was  not  stealing.  In  this  case  the  documents 
were  obtained  by  duress.  The  question  is,  whether  the 
documents  were  ever  in  Mr.  Gee*s  possession. 

Bodkin. — ^We  can  prove  that. 

C.  PhUUps. — ^Not  in  his  peaceable  possession ;  he  was 
in  duress  at  the  time. 

Pattbson,  J. — The  documents  are  certainly  such  as  the 
act  contemplated.  The  question  is  as  to  the  mode  in  which 
they  were  obtained. 

F.  V.  Lee. — The  documents^  when  written  by  Mr.  Gee, 
remained  with  him  for  half  an  hour  or  more  while  he  wrote 
some  letters.  They  were,  therefore,  in  his  peaceable  pos- 
session during  that  time.  He  only  resigned  them  on  ac- 
count of  the  menaces  and  threats  used  towards  him.  There 
is  a  difference  between  this  case  and  that  of  Mrs.  Phipoe, 
for  Mr.  Courtois  had  never  the  peaceable  possession  of  the 
note  for  2000/.  which  was  extorted  from  him. 

Pattbson,  J. — The  learned  counsel  has  put  his  case 
with  great  ingenuity,  but  I  am  not  able  to  see  the  slightest 
difference  between  the  two  cases.  Mrs.  Phipoe  held  a 
knife  to  Mr.  Courtois'  throat,  and  compelled  him  to  give 
a  promissory  note  for  SOOO/L  He  signed  the  note,  and  it 
was  held  that  it  was  no  robbery;  for  he  never  had  peace- 
able possession  of  it,  but  had  been  forcibly  and  by  vio- 
lence compelled  to  sign  the  paper.  Now,  how  does  Mr. 
Gee's  case  stand?  He  was  chained  and  padlocked,  a  rope 
was  put  round  his  neck,  and  his  feet  were  tied  to  the 
ground;  he  could  not  move  hand  or  foot,  except  just  to 
write.  They  bring  him  pens,  ink,  and  paper,  and  he  writes 
the  orders.  He  had  the  papers,  it  was  true,  in  his  hands ; 
but,  chained  as  he  was,  is  it  possible  to  conceive  that  he 
had  such  a  peaceable  possession  of  them  as  to  be  at  liberty 
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to  do  what  he  pleaded  with  them?  for  that  is  the  mean* 
ing  of  peaceable  possession.  I  cannot  perceive  the  dif- 
ference between  the  case  of  Courtois  and  the  present*  ex- 
cept that  the  latter  is  the  stronger  case  of  the  two.  The 
ground  of  the  decision  in  that  case  must  govern  the  deci- 
sion of  the  Court  in  this.  A  robbery  cannot  be  committed 
unless  the  person  has  the  property  in  his  peaceable  posses- 
sion, to  do  with  it  as  he  chooses.  If  Mr.  Gee  had  brought 
the  documents  ready  written,  the  case  would  have  been 
different ;  but  he  does  not  write  them  until  he  is  chained. 
Several  nice  and  subtle  distinctions  have  been  taken^  bat  I 
do  not  favour  such  distinctions;  and,  therefore,  I  hold  with 
the  previous  decision  of  the  Judges,  and  am  bound  to  be 
governed  by  it* 

BosANQUfcT,  J. — 1  entirely  concur  in  this  view  of  the 
question.  The  case  is  not  to  be  distinguished  in  princi- 
ple from  Mrs.  Phipoe's  case.  The  decision  of  the  Judges 
in  that  case  was,  that  it  was  not  a  robbery,  because  Mr. 
Courtois  had  never  been  in  peaceable  possession  of  the 
note ;  the  circumstances  are  similar  in  this  case,  and  there* 
fore  the  jury  must  acquit  the  prisoner. 

Verdict — Not  guilty. 

Adolphus^  Bodkin,  andF.  V.  Lee,  for  the  prosecution. 
Prendergast,  and  C  Phillips^  for  the  prisoner  Edwards. 
Sturgeon,  for  the  prisoner  Laccasagnc. 
Doane,  for  the  prisoner  Weedon. 

[ Atloniiet — Makuu^n.  ^  Saumders,  and  JLoiuyJ] 

(a)  For  the  report  of  this  aod  ed  to  the  kindness  of  the  IcHrncd 
the  preceding  case  we  are  indebt-      counsel  engaged  in  them. 
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BEFORE  MK.  BARON  AL0BR80N  AND  MR.  JUSTICE  WILLIAMS^ 

BERKSHIRE  ASSIZES. 

BEFORE    MR.    BARON    AL]>ER80N. 

^  1834. 

Doe  on  the  Demise  of  Higgs  and  Others  v.  Cockxll^        j^  U^^ 

G  JECTM  ENT  by  the  lessors  of  the  plaintiif  as  cbuicb-  iTpon  the  trial 
wardens  and  overseers  of  the  poor  of  the  parish  of  St.  broogfat  by"'^" 
Mary,  Reading,  to  recover  a  messuage  situate  in  Castle-  ^S'!j''*'^*°* 


street,  in  Reading.  ^  recover  a 

ftouae  alleged* 

It  was  opened  by  Taifourd,  hierjt.,  for  the  lessors  of  the  <m  the  part  of 
plaintiff,    that  this    house    had   originally  belonged    to  £eptaintiir?to 
the  abbey  at  Reading,  and  that  it  afterwards  belonged  J*  ■  P""*** 
to  the  churchwardens  of  the  parish  of  St.  Mary  in  trust  inhabitant  of 
to  apply  the  rents  of  it  in  aid  of  the  church  rates  of  compe^t  wit- 
that  parish,  and  that  the  present  lessors  of  the  plaintiff  Ji^nrii,  under 
sought  to  recover  the  possession  of  the  house  as  a  pa-  Khe8Ut54  0eo. 
rish  house,  under  the  stat  59  Geo.  3,  c.  12,  although,      iftbe4>poute 
some  years  before  thfe  passing  of  that  act,  the  church-  S^^odnce* 
wardens  then  in  office  had  granted  a  lease  to  a  person  •  p*?^  (""<*«' 

®  *^  a  notice  to  pro- 

under  whom  the  defendant  claimed ;   it  being  contended  duce)»  he  i 


that  churchwardens,  not  being  a  body  corporate,  had  no  u  when  caUed 
power  to  gront  a  lease.    He  cited  the  cases  of  Doe  d.  fJId?e"(SInno*t"' 

Hilev  V.  Jackson  (a),  and  Phillips  v.  Pearce  (ft).  •ft*'  b*^ing »«. 

^  ^  ''  ^  ^  ^  fttied  to  produce 

{a)  10  B.  &  C.  885.    In  that  but  also  where  the  proceeds  are  wUnets's  hand, 
case  it  was  held»  that  all  lands  be-  to  go  in  ud  of  the  church  rates  *'  *  >*<«'  period 
longing  to  a  parish  arc  vested  in  only,  and  although  such  lands  had  wkhlmatwhar 
the  churchwardens  and  overseers  been  originally  Tested  in  trustees  time  an  inter- 
by  the  Stat.  59  Geo.  3,  c.  12,  not  for  the  benefit  of  the  parish.  Imeaiion  was 
merely  where  the  profits  are  ap-          (b)  6  B.  &  C.  433;  and  8  D.  ™'     *"  *'' 
plicable  to  the  relief  of  the  poor,  k  R.  43.  In  that  esse  it  was  held. 
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Aldbrson,  B.— The  lease  in  the  case  of  Phillips  v. 
Pearce  was  subsequent  to  the  stat.  59  Geo.  3,  c.  12,  and 
here  the  lease  was  antecedent  to  the  statute.    The  ques 
tion  therefore  is,  whether,  in  this  case,  the  statute  vested 
any  thing  but  the  reversion  in  the  lessors  of  the  plaintiff. 

On  the  part  of  the  lessors  of  the  plaintiff,  Mr.  Hall 
was  called;  he  stated  that  he  was  an  occupier  of  rateable 
property  in  the  parish. 

Ludlow,  Serjt,  for  the  defendant. — I  submit  that  this 
witness  is  not  competent.  His  evidence  tends  to  diminish 
his  own  liabilities. 


Talfourdf  Serjt.,  relied  on  the  stat.  54  Greo.  8,  c. 
s.  9  (a). 


170, 


that,  since  the  stat.  59  Geo.  3,  c. 
12,  churchwardens  alone  cannot 
make  a  lease  of  a  parish  house, 
or  of  parish  land.  And  in  the  case 
of  Woodcock  V.  Gibwn,  6  D.  &  R. 
524,  and  4  B.  &  C.  462,  it  was 
held  that  the  person  in  whom 
parish  houses,  &c.  are  vested  are 
the  churchwardens  and  overseers 
jointly  a$  a  body  corporate.  In 
the  case  of  Doe  cL  Grandy  v.  Clarke, 
14  East,  488,  (which  was  decid- 
ed before  the  statute),  where  a 
pauper  had  been  put  into  pos- 
session of  a  cottage  forty  years 
ago,  by  the  then  existing  over- 
seers of  the  poor^  and  had  con- 
tinued in  the  parish  pay,  and  the 
cottage  had  been  from  time  to 
time  repdred  by  different  over- 
seers till  two  years  ago,  when  the 
pauper  dbposed  of  it  to  the  de- 
fendant; it  was  held  that  the  ex- 
isting overseers  could  not  main- 
tain ejectment  for  it,  having  no 
derivative  title  as  a  corporation 
from  their  predecessors,  so  as  to 


connect  themselves  in  interest 
with  the  overseers  by  whom  the 
pauper  was  put  in  possession,  and 
the  pauper  baring  done  no  act  to 
recognise  his  holding  under  the 
demising  overseers. 

(a)  By  which  it  is  enacted,  **  that 
no  inhabitant  or  person  rated  or 
liable  to  be  rated  to  any  rates  or 
cesses  of  any  district,  parish,  town- 
ship, or  hamlet,  or  wholly  or  in 
part  maintuned  or  supported 
thereby,  or  executing  or  holding 
any  office  thereof  or  therein,  shall, 
before  any  court  or  person  or  per- 
sons whatsoever,  be  deemed  and 
taken  to  be  by  reason  thereof  an 
incompetent  witness  for  oragainst 
such  district,  parish,  township,  or 
hamlet,  in  any  matter  relating  to 
such  rates  or  cesses;  or  to  the 
boundary  between  such  district* 
parish,  township,  or  hamlet,  and 
any  adjoining  district,  parish, 
township,  or  hamlet;  or  to  any 
order  of  removal  to  or  from  such 
district,  parish,  township,  or  ham- 
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Aldbrson,  B. — That  statute  says^  that  the  party  shall 
not  be  incompetent  in  any  matter  relating  to  rates  or 
cesses.  Now  the  only  way  in  which  his  interest  can  be 
affected  is  by  his  evidence  tending  to  recover  property, 
the  proceeds  of  which  will  diminish  the  rates  and  cesses. 

Ludlow^  Serjt.f  submitted  that  the  witness's  evidence  re- 
lated to  the  recovery  of  certain  property,  and  ^not  to  any 
thing  respecting  either  rates  or  cesses ;  and  he  cited  the 
case  of  Oxenden  v.  Palmer  (a). 

Alderson,  B. — I  think  he  is  a  competent  witness. 

The  witness  was  examined. 

On  the  part  of  the  lessors  of  the  pUdntiff,  a  receipt  for 
rent  in  the  possession  of  the  defendant  was  called  for, 
under  a  notice  to  produce. 
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let;  or  the  settlement  of  any 
pauper  in  such  district,  parish, 
township,  or  hamlet ;  or  touching 
any  bastards  chargeable  or  likely 
to  become  chargeable  to  such  dis- 
trict, parish,  township,  or  hamlet; 
or  the  reco?ery  of  any  sum  or  sums 
for  the  charges  or  maintenance  of 
such  bastards ;  or  the  election  or 
appointment  of  any  officer  or  of- 
ficers, or  the  allowance  of  the  ac- 
counts of  any  officer  or  officers  of 
any  such  district,  parish,  town- 
ship or  hamlet ;  any  law,  usage, 
statute  or  custom  to  the  contrary 
in  any  wise  notwithstanding.'' 

(a)  2  B.  &  Ad.  236.  In  that 
case  it  was  held  that  a  person 
who  pays  highway  rates  within  a 
parish  is  not  rendered  a  competent 
witness  by  the  54  Geo.  3,  c.  170, 
s.  9,  upon  the  trial  of  an  issue, 
whether  M^thin  that  parish  there 
is  a  custom  that  all  persons  re- 


siding therdn,  whose  duty  it  is 
to  cause  the  highways  witlun  the 
parish  to  be  repured,  may  take 
shingle  from  the  sea-beach  for  the 
purpose  of  such  repur,  the  custom 
not  bdng  a  matter  relating  to 
rates  or  cesses  within  the  mean- 
ing of  the  act.  In  tins  case  the 
Court  express  a  doubt  as  to  the 
authority  of  the  case  of  Meredith 
▼.  Gt/jMfi,  6  Price,  146,  where,  in 
an  action  of  trespass  against  over- 
seers to  determine  whether  lands 
were  vested  in  them  under  a  local 
act  of  Pktfliament,  the  Court  held 
that  the  inhabitants  were  compe- 
tent witnesses.  In  the  case  of 
Manden  ?.  Stamfield,  1  M.  &  R. 
669,  it  was  held  that,  upon  the 
trial  of  an  issue,  whether  a  tene- 
ment is  situate  within  the  chapelry 
of  B.,  a  witness  occupying  rate- 
able property  in  B.  is  competent 
to  pro?e  the  affirmatire. 
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Ludlow,  Sei]t.|  declined  to  produce  it. 

Aldbrson,  B. — You  must  either  produce  it  at  onee  or 
never. 

A  witness  gave  parol  evidence  of  the  contents  of  the 
receipt. 

Ludlow,  Serjt.^  then  put  the  receipt  into  the  witness  s 
handy  and  proposed  to  ask  him  when  an  interlineation 
which  appeared  on  the  face  of  it  was  made. 

Alderson,  B. — I  think  that  you  cannot  now  be  allowed 
to  produce  the  receipt^  as  you  before  refused  to  do  so. 
'  You  must  either  produce  a  document  when  it  is  called  for 
or  never.  If  a  document  be  called  for  and  you  produce  it, 
it  is  subject  to  all  objections,  and  you  might  have  then 
examined  as  to  the  interlineation ;  but  if  you  refuse  to 
produce  it,  you  must  take  the  consequences  of  such  re- 
fusal (a). 

The  question  was  not  put. 

Verdict  for  the  plaintifft  subject  to  a  special 
case  on  the  question,  whether,  if  efaureh* 
wardens,  having  a  house  vested  in  them  in 
aid  of  the  church  rate,  and  before  the  stat 
69  Geo.  S,  c.  13,  make  a  lease  of  it,  that 
statute  gives  the  parish  officers  any  thing 
more  than  the  reversion. 

Talfowrd,  Serjt,  and  Justice  for  the  lessors  of  the 
plaintiff. 

Ludlow,  Serjt,  and  Talbot  for  the  defendant. 

[Attornies — WeedtmwiA  Fines,'] 

(0)   See  the  cases  of  Rex  ?.       Woodman,  antCi  p.  a06|  asd  Doe 
Fumy,   Mkttf    p.  81;   Brown  v.      d.  CoyU  y,  CoU,'pmu 
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Framkum  r.  Earl  of  Falmouth  and  Another.  July  12/A. 

V/ ASE. — ^Tbe  declaration  stated,  that  the  plaintiff,  before  ir  water  h«t 
and  at  the  times  of  committing  the  grievances,  was  pos-  1^"^  toSow 
sessed  of  a  certain  water  grist  mill,  situate  at  Woolhamp-  •*»"»  ?  channel 

*       from  time  im- 

ton,  and  that,  6y  reason  thereof ,  ought  to  have  and  enjoy  memorial,  and 
the  water  of  a  certain  stream,  which  of  right  ought  to  Lppropt^^led," 
have  run  and  flowed  to  the  said  mill  to  supply  the  same  '^t,f '^'^^^"f^ 

■^*  '  of  the  adjoining 

with  water  for  working  the  same>  yet  the  defendants,  lands  on  both 
wrongfully  intending  &c.,  wrongfully  diverted  large  quan-  prop'rilt^ir 
tities  of  the  water.    VXen^—Jirsi,  not  guiUy ;  aeeomd.  that  tnX^^^'^ 
the  plaintiff  ought  not,  by  reason  of  the  possession  of  the  '"7  one,  either 
said  mill,  to  have  had  and  enjoyed  the  benefit  of  the  water  him,  acquires 
so  diverted ;  ilnrd^  that  the  earl  was  seised  of  land  con-  hu  approprU-^ 
tiguous  to  the  said  stream  at  a  higher  part  of  it  than  the  Je"^^*  noi^"*'* 
said  mill|  and  because  the  water  was  penned  back  by  the  have  enjoyed  it 
said  plaintiff,  and  by  reason  thereof  flowed  injuriously  years,  he  may 
through  the  said  lands,  the  defendants  therefore  diverted  "^^^^^^^ 
It  \  fourth^  that  the  water  which  was  diverted  ought  not  pwnerofthe 

lands  above  him 

to  have  run  and  flowed  to  the  milL  The  second  and  fourth  who  wrongfully 
pleas  concluded  to  the  country;  the  third  plea  conchided  terfrom  itsTn- 
with  a  verification-  Replication  to  the  third  plea,  that  "7/f\"^^ 
the  water  was  not  injuriously  penned  back  by  the  plaintiff,  who  has  a  right 
It  appeared,  that,  in  the  year  1808,  Mr.  George  Frank-  running  water, 
um,  the  father  of  the  plaintiff,  had  purchased  the  lands  on  ^jJJntJI^unls, 
both  sides  of  the  stream,  at  that  part  of  it  at  which  the  ^^  "PPf^- 

priated  it,  and 

present  mill  stood,  and  that  soon  afterwards  he  erected  a  by  his  deciara- 
small  water-wheel  in  a  side  cut  made  by  him  from  the  right\o  h  as^ 
stream  for  that  purpose*- this  wheel  turning  a  grindstone  '^^^^°^J^^„f 
for  the  grinding  of  tools;  and  that,  about  the  year  1816,  years  old,  this 
he  erected  a  small  mill  for  the  grinding  of  malt,  this  latter  judge' at  the 
mill  being  on  the  main  stream;  and  that,  in  the  year  18£0,  ^jioJu'to  te 
he  caused  the  present  water  grist  mill  to  be  erected.    Mr.  *»««<*«*;  *nd 

•  even  if  the  jury 

find  the  plain- 
tiflTs  right  spe- 
dally,  aad  it  be  indorsed  on  the  postea  under  the  sUt.  3  &  4  Will  4,  c.  42,  s.  24,  the  Court  above 
wQI  not  give  judgment  for  the  plaintiff  on  that  finding,  because  if  the  plaindlThad  stated  his  right 
properly,  the  defendant  night  have  pleaded  differenlly. 
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Greorge  Frankum  died  in  the  year  1830|  and  the  plaintiff, 
his  eldest  son,  succeeded  him  in  the  ownership  and  occu- 
pation of  the  lands  and  mill.  It  was  admitted,  on  the  part 
of  the  defendants,  that  the  water  had  heen  diverted  by 
their  order. 

Talfourd,  Seijt. — ^I  submit  that  the  plaintiff  must  be 
nonsuited.  He  claims  this  water  in  respect  of  his  mill, 
which  is  not  twenty  years  old. 

Curwood,  for  the  plaintiff. — If  a  party  has  appropriated 
water  which  has  flowed  unused  by  any  one  in  its  ancient 
channel,  he  may  maintain  an  action  against  any  person 
who  diverts  it,  although  he  may  not  have  appropriated 
it  for  twenty  years.  That  was  held  in  the  case  of  Mason 
y.HiUia). 

Talfourdf  Seijt. — I  do  not  deny,  that,  if  a  party  has 
land  on  both  sides  of  the  stream,  he  may  put  a  mill  across 
it;  but  here  the  plaintiff  does  not  claim  a  right  to  the 
water  as  the  owner  of  the  land;  he  claims  his  right  as 
owner  of  the  mill,  in  respect  of  which  he  has  in  reality  no 
right  to  it  at  alL 

Alderson,  B. — If  water  has  been  accustomed  to  flow 
along  a  channel  from  time  immemorial,  and  it  has  been 
unappropriated,  the  first  owner  of  adjoining  lands  on  both 
sides  of  it,  who  appropriates  it  without  doing  any  injury  to 
any  one  either  above  or  below  him,  acquires  such  a  right 
by  his  appropriation,  that,  though  he  may  not  have  en- 
joyed his  appropriation  for  twenty  years,  he  may  maintain 
an  action  against  any  owner  of  the  lands  above  him  who 
wrongfully  diverts  the  water  from  its  ancient  channel  (6). 
I  have  no  doubt  about  the  law  on  this  subject,  but  the 

(a)  3  B.  &  Ad.  304.  boratejudgmentof  LordDenman, 

(6)  For  the  law  respecting  the  in  the  case  of  Afaton  v.  Hiil,  2  N. 
right  to  water,  »ec  the  very  cla-      &  M.  747. 
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plaintiff  here  has  claimed  a  different  right  from  that>?hich 
he  has;  he  should  have  claimed  the  right  in  respect  of* 
his  landi  and  not  in  respect  of  his  mill. 

Curwood  applied  to  amend  under  the  statute  3  &  4f 
Will.  4,  c.  42,  s.  23  (a). 
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(a)  By  which  it  is  enacted, 
*^  that  it  shall  be  lawful  for  any 
court  of  record  holdings  plea  in 
civil  actions,  and  any  Judge  sitting 
at  Nisi  PriuB,  if  such  Court  or 
Judge  shall  see  fit  so  to  do,  to 
cause  the  record,  writ»  or  docu- 
ment on  which  any  trial  may  be 
pending  before  any  such  Court  or 
Judge,  in  any  civil  action,  or  in 
any  information  in  the  nature  of 
a  quo  warranto,  or  proceedings  on 
a  mandamus,  when  any  variance 
shall  appear  between  the  proof 
and  the  recital  or  setting  forth,  on 
the  record,  writ,  or  document  on 
which  the  trial  is  proceeding,  of 
any  contract,  custom,  prescrip- 
tion,  name,  or  other  matter,  in 
any  particular  or  particulars  in 
the  judgment  of  such  Court  or 
Judge,  not  material  to  the  merits 
of  the  case,  and  by  which  the  op- 
posite party  cannot  have  been  pre- 
judiced in  the  conduct  of  his  ac- 
tion, prosecution,  or  defence*  to 
be  forthwith  amended  by  some 
officer  of  the  Court  or  otherwise, 
both  in  the  part  of  the  pleadings 
where  such  variance  occurs,  and 
in  every  other  part  of  the  plead- 
ings wUch  it  may  become  neces- 
sary to  amend,  on  such  terms  as 
to  payment  of  costs  to  the  other 
party,  or  postponing  the  trial  to 
be  bad  before  the  same  or  another 
jury,  or  both  payment  of  costs  and 
postponement,  as  sucli  Coun  or 


Judge  shall  think  reasonable;  and 
in  case  such  variance  shall  be  in 
some  particular  or  particulars  in 
the  judgment  of  such  Court  or 
Judge  not  material  to  the  merits 
of  the  case,  but  such  as  that  the 
opposite   party  may  have   been 
prejudiced  thereby  in  the  conduct 
of  his  action,  prosecution,  or  de- 
fence, then  such  Court  or  Judge 
shall  have  power  to  cause  the  same 
to  be  amended  upon  payment  of 
costs  to  the  other  party,  and  with- 
drawing the  record  or  postponing 
the  trial  as  aforesaid,  as  such  Court 
or  Judge  shall  think  reasonable ; 
and  after  any  such  amendment 
the  trial  shall  proceed,  in  case  the 
same  shall  be  proceeded  with,  in 
the  same  manner  in  all  respects, 
both  with  respect  to  the  liability 
of  witnesses  to  be  indicted  for 
perjury,  and  othervrise,  as  if  no 
such  variance  had  appeared;  and 
in  case  such  trial  shall  be  had  at 
Nisi  Prius  or  by  ^rtue  of  such 
writ  as  aforesud,  the  order  for  the 
amendment  shall  be  indorsed  on 
the  postea  or  the  writ,  as  the  case 
may  be,  and   returned  together 
with  the  record  or  writ^  and  there- 
upon such  papers,  rolls,  and  other 
records  of  the  court  from  which 
such  record  or  writ  issued,  as  it 
may  be  necessary  to  amend,  shall 
be  amended  accordingly ;  and  in 
case  the  trial  shall  be  had  in  any 
Court  of  Record,  then  the  order 


5S2  CASES  ON  THE 

1834.  AuDERSoNy  B.— I  will  not  stop  the  cause;  and  I  will 

ask  the  jury  to  find  the  facts,  which  I  will  indorse  on  the 
postea,  and  the  Court  may  then,  if  they  think  proper,  give 
judgment  under  the  :24th  section  6f  the  statute  (a). 

The  case  was  proceeded  in  on  the  question  raised  by 
the  third  plea,  whether  the  keeping  up  a  head  of  water  at 
the  plaintiff's  mill  was  or  was  not  the  cause  of  the  Earl  of 
Falmouth's  lands  having  been  overflowed  on  several  occa- 
sions, spoken  to  by  the  defendants*  witnesses. 

The  jury  found,  **  that  the  act  of  the  defen- 
dants had  been  injurious  to  the  plaintiff's 
right  to  the  water,  as  it  existed  before  the 
plaintiff's  mill  was  erected,  and  that  the 
water  was  not  turned  back  by  the  plaintiff 
injuriously  to  Lord  Falmouth's  lands ;"  and 
they  found  the  damages  to  be  25L 

Alderson,  B.-  -I  think,  as  the  plaintiff  has  claimed  his 
right  in  a  wrong  manner,  I  ought  to  nonsuit  hitn. 

for  amendment  shsU  be  entered  on  may,  if  they  or  he  think  fit,  in  all 

the  roll  or  other  document  npon  such  cases  of  variance,  instead  of 

which  the  trial  shall  be  had ;  pro-  causing  the  record  or  document  to 

vtded  that  it  shall  be  lawful  for  be  amended  as  aforesaid,  direct 

any  party  who  is  dissatisfied  with  the  jury  to  find  the  fact  or  facts 

thedecisionofsnch  Jttd^eat  Nisi  according  to  the  evidence,  and 

Prius,  sheriff,  or  other  officer,  re-  thereupon  such  finding  shall  be 

specting  his  allowance  of  any  such  stated  on  such  record  or  document, 

aoiendmcnt,  to  apply  to  the  Court  and,  notwithstanding^  the  finding 

from  which  such  record  or  writ  is-  on  the  issue  joined,  the  said  Court 

sued  for  a  new  trial  npon  that  or  the  Court  from  which  the  record 

ground,  and  in  case  any  such  Court  has  issued  shall,  if  they  shall  think 

shall  think  such  amendment  im-  the  said  variance  immateriul  to 

proper,  a  new  trial  shall  be  granted  the  merits  of  the  case,  and  the 

accordingly,  on  such  terms  as  the  mis-statement  such  as  could  not 

Court  shall  think  fit,  or  the  Court  have  prejudiced  the  opposite  party 

shaU  make  such  other  order  as  to  in  the  conduct  of  the  action  or 
them  may  seem  meet.'*                  "  defence,  give  judgment  according 

(a)  By  which  it  is  enacted,  '*  that  to  the  very  rig^bt  and  justice  of  the 

the  said  Court  or  Judge  shall  and  case." 
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Carringtonf  for  the  plaintiff^  submitted  that  there  must         iq^^ 


Frankum 
p. 


be  a  yerdict  entered^  and  not  a  nonsuit;  as,  the  finding  of 
the  issue  on  the  third  plea  being  in  favour  of  the  plaintiff, 
he  would  be  entitled  to  the  costs  of  that  issue,  which,     Falmouth. 
from  the  number  of  witnesses  on  it,  would  be  very  consi- 
derable. 

Alderson,  B. — No  doubt  that  is  so.  There  must  be 
a  verdict  for  the  plaintiff  on  the  general  issue  and  on  the 
third  plea^  and  for  the  defendant  on  the  second  and  fourth 
pleas. 

His  Lordship  directed  the  verdict  to  be  entered  ac- 
cordingly, and  the  special  finding  to  be  indorsed  on  the 
postea.  But,  being  afterwards  of  opinion,  that,  under  the 
general  issue,  the  plaintiff  would  have  had  to  have  proved 
his  right  as  well  as  the  injury,  the  jury  finding  a  different 
right  from  that  claimed,  his  Lordship  subsequently  directed 
the  verdict  on  the  general  issue  to  be  entered  for  the  de- 
fendant, and  the  special  finding  to  be  indorsed  on  the  postea 
in  the  following  terms,  which  was  accordingly  done: — 

"  And  the  jury  also  find,  that  the  defendants  wrong- 
fully and  injuriously  diverted  and  turned,  and  caused  and 
procured  to  be  diverted  and  turned,  divers  large  quantities 
of  the  water  of  the  stream,  in  the  declaration  mentioned, 
from  and  out  of  the  usual,  accustomed,  and  proper  course 
and  channel  thereof,  and  also  hindered  and  prevented  a 
large  part  of  the  said  stream  of  the  said  watercourse 
from  running  and  flowing  as  it  ought  to  have  done  in  and 
along  its  usual,  accustomed,  and  proper  course  and  chan« 
nel,  and  from  supplying  water  necessary  for  the  proper 
enjoyment  of  the  plaintiff's  premises  as  they  existed  before 
the  plaintiff's  mill  was  erected,  and  thereby. injured  the 
same];  and  they  assess  the  damages  at  25//' 

Cunoood^  Justice^  and  Carringion,  for  the  plaintiff. 
VOL.  VI.  o  o  N.  p* 
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Talfourd,  Seijt.,  R.  V.  Richards,  and  Yaiea,  for  the 

defendants. 

*  fc  [Attornies— C.  Forrf,  and  Tounmer.'] 

Falmodth. 


In  the  ensuing  term,  Justice  moved  for  a  rule  to  shew 
cause  why  the  pleadings  should  not  be  amended  by  the 
substitution  of  a  claim  of  the  plaintiff's  right  in  respect  of 
his  land  instead  of  in  respect  of  his  mill ;  or  why  the  Court 
should  not  give  judgment  for  the  plaintiff  on  the  special 
finding  under  the 24th  sect,  of  the  stat  3  &  4  Will.  4,  c.  42. 
But  the  Court  refused  a  rule,  on  the  ground  that  the  de- 
fendants might  have  been  misled  by  the  mode  of  the  plain- 
tiff's pleading ;  and  that  the  issues  might  have  been  dif- 
ferent if  the  declaration  had  claimed  the  right  in  respect 
of  the  land,  instead  of  in  respect  of  the  mill. 

Justice  then  applied  to  have  the  verdict  entered  for  the 
plaintiff  on  the  general  issue,  on  the  ground,  that,  since 
therule  of  Court  of  H.  T.  4  Will.  4,  which  relates  to  plead- 
ing in  actions  on  the  case  (a),  the  general  issue  in  cases 

(a)  By  this  rale  it  18  ordered,  to  be  a  nuisaoce  to  the  occapation 
that,  in  actions  on  the  case,  the  of  the  house,  and  will  not  operate 
plea  of  not  gmlty  shall  operate  as  as  a  denial  of  the  pluntifTs  occu- 
a  denial  only  of  the  breach  of  pation  of  the  house;  in  an  action 
duty,  or  wrongful  act  alleged  to  on  the  case  for  obstructing  a  right 
have  been  committed  by  the  de-  of  way,  such  plea  will  operate  as 
fendant — and  not  of  the  facts  a  denial  of  the  obstnicdon  only, 
stated  in  the  inducement ;  and  no  and  not  of  the  plaintiff's  right  of 
other  defence  than  sach  denial  way;  and  in  an  action  for  convert- 
shall  be  admissible  under  that  ing  the  pUdntiff's  goods,  the  con- 
plea :  all  other  pleas  in  denial  shall  yersion  only,  and  not  the  plaintiff's 
take  issue  on  some  particular  title  to  the  goods.  In  an  action  of 
matter  of  fiut  alleged  in  the  de-  slander  of  the  plaintiff  in  his  office, 
claration.  Ex.  gr.  In  an  action  on  profession,  or  trade,  the  plea  of 
the  case  for  a  nuisance  to  the  oc-  not  guilty  will  operate  to  the  same 
cupation  of  a  house,  by  carrying  extent  precisely  as  at  present  in 
on  an  offensive  trade,  the  plea  of  denial  of  speakmg  the  words,  of 
not  guilty  will  operate  as  a  denial  speaking  them  maliciously,  and  in 
only  that  the  defendant  carried  on  the  sense  inputed,  and  with  refer- 
the  alleged  trade  in  such  a  wayas  ence  to  the  pluntiff^s  office*  pro- 
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like  the  present  merely  puts  in  issue  the  doing  of  the  act  1334, 
by  the  defendant^  and  admits  the  right  in  which  the 
plaintiff  sues.  On  this  point  the  Court  granted  a  rule  to 
shew  cause  why  the  verdict  should  not  be  so  entered, 
without  damages,  Mr.  Justice  Patteson  observing,  that  the 
plaintiff  was  not  entitled  to  the  25L  damages,  as  those  da- 
mages were  given  for  the  injury  to  the  right  the  plaintiff 
claimed  by  his  declaration.  This  rule  after  argument  was 
made  absolute. 

fesnon,  or  trade,  but  it  will  not  ings.    In   this   form    of  action 

operate  at  a  dental  of  the  fact  of  agdnst  a  carrier,  the  plea  of  not 

the  phuntiff  holding  the  office  or  guilty  will  operate  as  a  denial  of 

being  of  the  profession  or  trade  the  loss  or  damage,  but  not  of  the 

alleged.  In  actions  for  an  escape,  receipt  of  the  goods  by  the  defen- 

it  will  operate  as  a  denial  of  the  dant  as  a  carrier  for  hire;  or  of 

neglect  or  defaali  of  the  sheriff,  the  purpose  for  which  they  were 

or  his  officers,  but  not  of  the  debt,  received, 
judgment,  or  preliminary  proceed- 


Rex  v.  Stroud.  July  nth. 

ShEEP-STEALING.— The  indictment  charged  the  in  an  indict- 
prisoner  with  stealing  "  one  sheep,  the  property  of  John  "^^'*ri^' 
Pocock  the  elder.**  f»»«fP  "'?!5^- 

ly  detcnbed  as 

It  was  doubtful  on  the  evidence  whether  the  animal  '*  one  sheep.'* 
stolen  was  a  rig  sheep  or  a  wether. 

Aldersok,  B. — ^It  is  qidte  immaterial  whether  this 
sheep  was  a  rig  or  a  wether,  as  the  prisoner  would  be 
equally  liable  to  be  convicted  on  this  indictment  whether 
it  was  one  or  the  other. 

Verdict— Guilty. 

J.  Jeffries  and  Williams^  for  the  prosecution. 

Carringtony  for  the  prisoner. 

[Altomiea — Baker,  and  KnighU'] 

See  the  case  of  Rex  7.  Birkety  ante.  Vol.  4,  p.  216. 
O  O  2 
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1834. 
'       ^      '  BEFORE  MR.  JUSTICE   WILLIAMS. 


_  ,  ,  ^,.  Rex  r.  Lee  and  Scott. 

Jufy\Sih.       

A.,  a  lad,  who  •!•  HE  prisoner  Lee  was  indicted  for  stealing  eleven  10/. 
banktng-houie*  Promissory  notes  and  eleven  pieces  of  paper  in  the  dwell- 
robbed  his  em-  ing-house  of  Messrs.  Stephens  &  Co. ;  and  the  prisoner 
Hfter  doing  so,  Scott  WBS  charged  as  an  accessory  after  the  fact,  it  being 
lo^glnRs  of  B?,  charged  that  he  did  after  the  felony,  and  knowing  of  it, 
''id**  ^haiThim.  "  harbour,  receive,  and  maintain  "  the  prisoner  Lee  (a), 
self,  and  who  It  appeared  that  the  prisoner  Lee,  who  was  a  lad  of 
America.  A.  seventeen  years  of  age,  and  whose  family  lived  in  Reading, 
iSinufcIlirB/i  ^*^  *  ^'^^'^  "*  *^®  banking-house  of  Messrs.  Stephens  at 
lodgings,  and  that  place,  and  that  the  other  prisoner  was  aged  twenty- 
the  tame' night,  three,  his  family  having  gone  to  reside  in  America.  It 
together  by'the  ^*8  proved,  that,  for  some  time  before  the  2Ist  of  June, 
r^^^V^d'^^to  ^^^*»  when  the  felony  was  committed,  the  prisoner  Lee 
Liverpool,  in-  was  in  the  daily  habit  of  coming  to  the  room  of  the  pri- 
bark  for  Ameri-  soner  Scott,  and  that  he  did  so  on  the  evening  of  the 
on  thif  etfde'Sw  ^'  ®*  ^^  ^^^^'  ^^^  *®  baiiking-house  had  closed,  and  con- 
B.  might  be       scquently  after  the  stealing  of  the  notes,  and  stayed  twenty 

convicted  as  an         .  »    i*       i  i       i  i  •  i 

accessory  after  mmutcs.  it  further  appeared,  that,  on  that  evening,  the 
b^.uiing,*re-'"'"  ^^  prisoners  proceeded  together  in  the  stage-coach  to 
eeiving,  and       Bristol,  and  after  that  by  the  mail  to  Liverpool,  where 

maintaining  the  ^  i  , 

prinripai  felon,  both  the  prisoners  were  apprehended,  each  of  them  having 
a  number  of  Spanish  dollars  in  his  possession.  It  ap- 
peared that  the  places  in  the  coaches  for  both  prisoners 
were  paid  for  by  the  prisoner  Lee. 

The  prisoner  Lee  had  made  a  confession  in  writing ; 
and  it  was  also  proved  that  the  prisoner  Scott  said,  that 
they  were  going  to  America. 

(a)  By  8. 61,  Stat.  7  &  8  Geo.  4,  except  only  a  receiver  of  stolea 

c.  29,  (the  Larceny  Consolidation  property,  shall,  on  conviction,  be 

Act),  it  is  enacted  "that  every  ac-  liable  to  be  imprisoned  for  any 

cessory  after  the  fact  to  any  fe-  term  not  exceeding  two  years." 
lony  punishable  under   this  act, 
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Carrington,  for  the  prisoner  Scott. — I  submit  that  there  ]334, 
it  neither  harbouring^  receiving,  nor  maintaining  proved 
ih  this  case.  I  apprehend  that  harbouring  means  con- 
cealing the  felon/and  so  does  receiving ;  and  with  respect  to 
the  term  '*  maintaining/  it  appears  here^  that,  so  far  from 
the  supposed  accessory  maintaining  the  principal,  the  con- 
verse was  the  case,  as  Lee  appears  to  have  paid  the 
coach  hire  of  the  other  prisoner.  It  is  true,  that  the 
prisoner  Lee  was  for  twenty  minutes  in  the  room  of  the 
prisoner  Scott ;  but  there  is  no  evidence  that  at  that  time 
Scott  had  any  knowledge  of  the  commission  of  the  felony. 
This  is  not  an  indictment  for  receiving  stolen  goods,  but 
for  harbouring  the  felon,  which  is  not  at  all  a  usual  form 
of  indictment.  There  was,  however,  a  case  of  this  kind 
tried  at  Gloucester,  before  Mr.  Baron  Vaughaut  where  a 
person  was  indicted  for  murder,  and  his  son  was  indicted 
for  harbouring  him.  It  appeared  that  they  lodged  to- 
gether, and  that  the  father  paid  the  rent,  and  that  after  the 
murder  the  father  went  to  the  lodging,  and  this  the  learned 
Baron  held  was  no  harbouring  by  the  son. 

Williams,  J.— At  all  events  there  is  evidence  to  go  to 
the  jury.  • 

The  prisoners  were  called  on  for  their  defence. 

Williams,  J.,  (in  summing  up). — In  considering  the 
question,  whether  the  prisoner  Scott  is  guilty  of  receiving, 
harbouring,  and  maintaining  the  prisoner  Lee,  you 
ought  to  look  at  the  relative  situations  of  the  parties. 
You  find  that  Lee  is  a  boy  who  is  connected  with  Reading 
in  the  most  intimate  manner,  and  that  he  being  a  clerk 
in  a  banking-house  is  frequently  going  to  the  room  of 
Scott,  who  is  a  man  whose  friends  are  in  America.  You 
next  find  that  the  banking-house  is  robbed,  and  that  the 
two  prisoners  go  off  together,  evidently  on  their  way  to 
America.    It  is  for  you  to  say  whether  the  elder  prisoner 
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1834.  ^'^  "^^  suggest  to  the  younger  that  he  would  not  only 
aid  his  escape  to  America^  but  go  off  with  him;  and  is  it 
not  manifest  that  the  boy  was  encouraged  by  the  man  ? 
This  is  the  converse  of  the  case  mentioned  by  the  learned 
counsel;  there  the  father  was  considered  (and  no  doubt 
properly)  to  have  been  the  superior  person^  and  the  son 
but  subordinate  to  him.  But  in  the  present  case  you  will 
say  whether  the  prisoner  Scott  did  not  harbour,  receivCi 
and  maintain  the  boy  Lee  after  he  knew  that  he  had 
stolen  these  notes  for  their  joint  purpose  of  going  to 
America  together. 

The  jur^  found  both  the  prisoners  guilty. 

Talbot  and  Cripps,  for  the  prosecution. 
Curufood,  for  the  prisoner  Lee. 
Carringian,  for  the  prisoner  Scott. 

[Attornies— Ftnet  for  the  proseeutioa;    WkaUty  and  Knight  for  Che 
respective  prisoners.] 


July  16/A. 
A.,  thirty  yean 


{Civil  Side.) 

BEFORE    MR.   JUSTICE  WILLIAMS. 

Doe  on  the  Demise  of  Tranter  r.  Wing. 

Ejectment  for  a  cottage. 


cfarottM^**^  It  appeared  that  the  cottage  had  belonged  to  Edward 
h*  Jns  » "^h  **  Tranter,  the  grandfather  of  the  lessor  of  the  plaintiff,  who 
c.  At  his  deiuh  had  died  about  thirty  years  ago;  and  that  the  father  of  the 
ter,  then  u^  '  Icssor  of  the  pluutiff  was  never  in  possession  of  it,  it  being 
MM«NAonont    *^®"  possession  of  on  the  death  of  Edward  Tranter  by 

and  afterwards 
married  D.,  and 

after  his  death  W.  After  her  death,  W.  remained  in  possession  sixteen  years: — Held,  that  the 
son  of  B.,  who  was  the  heir  of  C.  as  well  as  being  the  heir  of  A.  and  B.,  might  recover  in  eject- 
ment, although  W.,  induding  the  term  he  had  occupied  the  cottage  with  his  wift,  had  had  more 
than  twenty  jean'  possesion  of  it. 
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his  daughter,  who  continued  in  possession  all  her  life.  She,  iq^^ 
in  the  year  1790,  married  a  person  named  Butler^  who 
died  in  the  year  1801 ;  and,  in  the  year  1807,  she  married 
the  defendant,  who  survived  her;  she  died  in  the  year 
1818,  never  having  had  any  child  by  either  marriage.  The 
defendant  had  held  the  cottage  more  than  twenty  years,  in- 
cluding the  time  he  lived  in  it  with  his  wife.  The  lessor 
of  the  plaintiff  was  the  heir-at-law  of  Mrs.  Wing,  the 
daughter  of  Edward  Tranter. 

Talfourdy  Seijt,  for  the  defendant,  submitted  that  there 
was  more  than  twenty  years'  adverse  possession  against  the 
lessor  of  the  plaintiff,  as  the  title  under  which  he  claimed 
accrued  on  the  death  of  his  grandfather. 

Curwood,  contrd. — If  Mrs.  Wing's  occupation  was  ori- 
ginally permissive,  there  is  no  adverse^ possession  till  her 
death,  sixteen  years  ago,  when  there  was  an  adverse  pos- 
session in  the  defendant.  If  Mrs.  Wing's  possession  was 
adverse  from  the  first,  she  gained  a  right  of  possession, 
and  the  defendant  during  her  life  enjoyed  the  property 
jure  uxoris,  and,  that  being  so,  at  her  death,  it  descended 
to  the  lessor  of  the  plaintiff,  as  her  heir-at-law. 

Williams,  J. — I  think  that  the  defendant,  while  occu- 
pying the  property  in  his  wife's  lifetime,  which  he  got  pos* 
session  of  by  marrying  her,  could  not  be  said  to  have  held 
an  adverse  possession  against  her  heir-at-law.  The  lessor 
of  the  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff. 

Curwood  and  Carringion,  for  the  lessor  of  the  plaintiff. 
Talfourd,  Serjt.,  for  the  defendant* 

[AXtormei'^Bartktt,  and  Nath.'] 


CASES  ON  THE 
{Croum  Side.) 

BEFORE   MR.   BARON   ALDERSON. 


Jultf  18M.  Rex  ^*  Simons. 

A.,  who  was  a  XjURNING. — ^The  prisoner  was  charged  with  having  set 
proaapution^  *    fire  to  a  bam^  the  property  of  John  Davis. 

against  B^  on  a      ^  witness  named  Nichols  was  called  to  prove  certain  de- 
charge  of  arsoD,  ^ 
had  first  been     clarations,  which  he  alleged  were  made  to  him  by  the  pri- 

examined  by  the 

magistrate  be-  soner  before  the  fire.  It  appeared  from  the  cross-exami- 
charge  waT*^  *  nation  of  this  witness  that  he  was  examined  before  Mr. 
made  against      Lechmcre,  the  magistrate,  several  times;    at  the  first 

any  person,  and  '  o  /»  . 

his  deposition  examination  no  person  was  specifically  charged  with  the 
A.  wuTnext  ac-  offence,  but  what  he  said  was  then  taken  down  in  writing. 
offfente**^and*his  ^^  further  appeared  that  this  witness  was  taken  into  cus- 
statement  as  a  tody,  and  while  in  custody  as  an  accused  person  he  made 
also  taiLen  down  another  Statement,  which  was  also  taken  down  by  the  same 
trat?*  A^r"  magistrate;  and  that  on  a  subsequent  day  the  present 
*h*  ^'d^th  P"^^'^®^  having  been  apprehended,  he  (the  witness)  was 
the  offence,  and  again  taken  before  the  same  magistrate,  and  examined  as 
a  witness,  when  R  witncss ;  and  that  upon  that  day  the  prisoner  was  com- 
roade*at*that"^  mitted.  The  objcct  of  this  cross-examination  was  to  shew 
time  was  taken    that  this  witness  had  told  three  different  stories. 

down,  B.  being 
then  committed: 
—Held,  that  all  «        »   •  ^     ,  i  •  .  i 

these  sutements  Alderson,  B. — I  have  nouc  of  these  depositions  but 
down  wighVto  ^^^  ^^»  which  was  taken  when  the  prisoner  was  committed, 
be  returned  to     J  j^j^j  ^o  idea  of  these  previous  depositions  till  I  heard 

the  Judge,  and  *  * 

not  merely  the  Mr.  Carringtofis  cross-examination.  Every  one  of  them 
when^B.  was  ought  to  have  been  returned  to  me,  as  it  is  of  the  last  inv- 
*  w^\"a  ^rison-  portance  that  the  Judge  should  have  every  deposition  that 

er  is  overheard    has  been  made,  that  he  may  see  whether  or  not  the  wit- 
to  say  to  his  wife,  ,  .  J  1    •  I 
or  even  what  he  nesses  have  at  ditlerent  times  vaned  their  statements,  and, 

^t^Z^i^K  if  they  have,  to  what  extent  they  have  done  so.  Magis- 
is  receivable  in    ^^tes  ought  to  rctum  to  the  Judge  all  the  depositions 

him  on  a  charge 
of  felony. 
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that  have  been  made  at  all  the  examinations  that  have 
taken  place  respecting  the  offence  which  is  to  be  the  sub- 
ject of  a  trial. 

It  was  proposed  to  call  a  witness  to  prove  what  he  over- 
heard the  prisoner  say  to  his  wife,  as  the  prisoner  was 
leaving  the  magistrate's  room  after  his  committal. 

Carrington. — It  is  hardly  fair  to  examine  as  to  what  a 
man  was  overheard  saying  to  his  wife. 

Aldbrson,  B. — What  a  person  is  overheard  saying  to 
his  wife,  or  even  saying  to  himself,  is  evidence. 

The  witness  stated  that  he  overheard  the  prisoner  say 
to  his  wife,  **  Keep  yourself  to  yourself,  and  don't  marry 
again." — ^To  confirm  this  evideixce  another  witness  was 
called,  who  overheard  at  the  same  time  what  the  prisoner 
said  to  his  wife,  and  he  stated  the  words  to  be — "  Keep 
yourself  to  yourself,  and  keep  your  own  counsel." 

Alderson,  B. — One  of  these  expressions  is  widely  dif- 
ferent from  the  other.  It  shews  how  little  reliance  ought 
to  be  placed  on  such  evidence  (a). 

Verdict — Not  guilty. 
McLean,  for  the  prosecution. 

Carrington,  for  the  prisoner. 

[Attornies — Field,  and  LookerJ] 

(a)  See  the  observations  of  Mr.  Justice  /.  Parke,  contained  in  the 
note  to  the  ease  of  Earle  v.  Pieken,  ante,  Vol.  5,  p.  642. 


CASES  ON  THE 

WORCESTER  ASSIZES. 

{Civil  Side.) 

BEFORE    MB.    JUSTICE   WILLIAMS. 


July  19th.  HeMING  V.  ENGLISH. 

A.  had  let  a  ^ASE. — The  declaration  stated  that  the  plaintiff  had 

to  BTfor^a  jour-  '^^  ^  hoFse  and  gig  to  a  person  named  Hancock^  and  that 

"2d  d '  ^a'  ^^™8  ®^^^  letting  the  defendant  negligently  drove  his 

c.  to  drive  it  gig,  whereby  the  plaintiff's  horse  was  killed,  to  the  injury 

and  return  u  to  o(  the  plaintiff's  reversionary  interest  therein.     Plea — 

A. ;  at  c.  wai  General  issue. 

doing  80,  the 

defendant  oegU-       It  appeared  that  the  plaintiff^  who  lived  at  Worcester, 

gently  drove  his 

gig  against  the  had  let  his  horse  and  gig  to  Mr.  Hancock,  of  Feckenham, 
kuiedit^<^Hdl  ^^^  ^^  taken  them  from  Worcester  to  Feckenham,  and 

that,  in  acUon     th^t  ^^^  Wilflon  being  at  Feckenham  on  a  visit,  he  was  de- 
brought  by  A.  ®  ' 
for  the  injury      sired  by  Mr.  Hancock  to  drive  the  horse  and  gig  back 

ary  interest  in'  again  to  Worcester,  to  return  them  to  the  plaintiff.    It 

WM  no?a*TOm-    ^*®  Opened,  that,  as  Mr.  Wilson  was  proceeding  with  the 

patent  witness     horse  and  gig  to  Worcester,  the  defendant's  gig  was 

for  the  plaintiff 

without  a  re-  coming  in  an  opposite  direction,  and,  the  night  being  very 
^Tt  a  trial  an  dark,  the  shaft  of  the  defendant's  gig  was  driven  into  the 
interested  wit-     ^reast  of  the  plaintiff*'s  horse,  whereby  the  animal  was 

ness  was  exa-  "^  '' 

mined,  on  the      killed. 

attorney  for  the 

party  examining 

him  undertak-  * 

ing  to  give  him  R.  V.  Richards,  for  the  plaintiff,  proposed  to  call  Mr. 
thrtriaTth^tt'  Wilson  to  prove  how  the  accident  had  happened. 

tomey  refused 
to  release  the 

HeTd^lh^the  Talfourd,  Serjt,  for  the  defendant.— I  submit  that 
witness  might     Mr.  Wilson  is  not  a  competent  witness  without  a  release. 

compel  the  at- 
torney to  give 

buTthiu  thiTre-  R'  ^*  Richards.^I  recollect  that  in  an  action  against 
giwind1fo"uie    ^^^  Captain  of  a  steamer,  for  running  down  another  vessel. 

Court  granting 
a  new  trial. 
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the  mate^  who  was  in  command,  was  examined  as  a  witness 
without  a  release. 

Williams,  J. — ^This  case  is  unlike  any  that  I  remember 
to  have  occurred  before.  I  think  that  a  release  ought  to 
be  given. 

The  plaintiff's  attorney  undertook  to  release  the  wit- 
ness, and  he  was  examined. 

The  case  was  left  to  the  jury  on  the  question,  whether 
the  defendant  was  or  was  not  driving  on  the  wrong  side  of 
the  road. 

Verdict  for  the  plaintiff. 

B.  V.  Richards  and  Godson,  for  the  plaintiff. 
Talfourd,  Seijt.,  and  F.  V.  Lee,  for  the  defendant. 
[Attomies — Pumfreyf  and  Robeton,'] 

(a)  See  the  cases  of  Mitchell  v.  Hunt,  ante,  p.  36 1 ;  and  HarrmgUm 
V.  Coiwail,  ante,  p.  352. 


COURT   OF  EXCHEQUEIL^BBVORB   lokd  lynd- 

HVaST,  C  B,,  PABKB,  B«,  ALDB&60N,  B.,  AMD  OUBMBY,  B. 

-F.  F.  Lee  applied  for  a  rule  to  shew  cause  why  there  Nov.  lOth. 
should  not  be  a  new  trial,  on  the  ground  that  the  plain- 
tiff's attorney  had,  since  the  trial,  refused  to  give  a  release 
to  Mr.  Wilson ;  and  he  submitted  that,  as  the  verdict  for 
the  plaintiff  proceeded  on  the  evidence  of  Mr.- Wilson, 
who  was  an  interested  witness,  the  Court  ought  to  set  it 
aside. 

Lord  Lyndhurst,  C.  B.— Their  refusal  to  give  a  re- 
lease is  not  a  question  between  the  parties,  but  between 
one  party  and  the  witness.  If  one  of  the  parties  has  agreed 
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1834.        ^^  ^^^  ^^®  witness  a  release,  the  witness  may  compel  hin 
to  fulfil  his  agreement. 

Parke,  B. — You  put  it,  that,  as  the  party  agreed  to 
give  a  release,  and  did  not,  the  verdict  is  founded  upon 
the  evidence  of  an  interested  witness,  and,  as  you  say, 
therefore  improperly  obtained  by  the  plaintiff. 

F.  r.Ze^.— Exactly  so,  my  Lord;  I  put  it,  that,  if  this 
evidence,  which  they  were  not  entitled  to  give,  on  the 
ground  of  Mr.  Wilson's  interest,  had  been  struck  out,  the 
plaintiff  would  hot  have  had  a  verdict. 

Alderson,  B. — The  witness  may  compel  them  to  give 
him  a  release :  they  were  to  release  him,  and  not  you. 

Lord  Lyndhurst,  C.  B. — In  consideration  that  you 
would  allow  the  witness  to  give  evidence,  they  undertook 
to  give  him  a  release. 

Parke,  B. — ^The  witness  was  as  free  from  bias  as  if  he 
had  been  released. 

Alderson,  B. — Nobody  is  defrauded,  but  the  king** 
revenue  may  suffer* 

Lord  Lyndhurst,  C.  B. — As  there  is  an  agreement 
for  a  release,  which  the  witness  may  compel  them  to  exe- 
cute, this  is  no  ground  for  disturbing  the  verdict. 

F.  V.  Lee  then  appUed  to  set  aside  the  verdict  as  being 
against  the  weight  of  evidence ;  but  the  Court,  after  con- 
ferring with  Williams f  J.,  refused  a  rule. 
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STAFFORD  ASSIZES. 

{Civil  Side.) 

BEFORE   MR.   BARON   ALDERSON. 


Cooper  v.  Whitehouse  and  Others.  juiy  23rd. 

MJEBT  for  work  and  labour  as  a  dissenting  minister.  In  an  action  of 
Plea — That  the  defendants  never  were  indebted  in  man-  and  labour  on 
ner  and  form  as  in  the  declaration  alleged  (a).  tr^\he\e(en- 

A  witness  was  called  to  prove  that  the  plaintiff  per-  dant,onthepiea 
formed  the  duty  of  mmister  at  the  chapel  at  Coseley,  in  waa  indebted, 
the  parish  of  Sedgley.  ^:ird°^' 

that  the  work 
waadone  under 

Ludhw,  Serjt.,  proposed  to  cross-examine  this  witness  such  drcum- 
as  to  the  conduct  of  the  plaintiff  as  minister.  that^ere  wu 

no  implied  con- 
tract to  pay  any 

Alderson,  B. — ^This  plea  of  nil  debet  merely  denies  thing;  but  upon 

Ai.  ^     */   \  this  plea  the 

the  contract  (a).  defendant  can- 

not go  into  eTi- 
dence  of  mis- 

Maule. — If  it  was  an  express  contract,  that  would  be  con<iuct,  except 

such  as  goes 

so;  but,  as  this  is  an  action  of  debt,  merely  on  an  implied  to  shew  that 
contract,  I  apprehend  that  we  may  go  further.  implied  wntract 

to  pay. 
If  a  cUtsenting 

Aldbrson,  B. — ^You  may  prove  that  the  work  was  done  minister.be  ap- 

J  i_      •  ^  i_        ^1.   A  ^i_  •         pointed  minister 

under  such  circumstances  as  shew  that  there  was  no  im-  ^f  the  chapel  by 
plied  contract  to  pay  any  thing.     I  do  not  think  that  upon  ^J^^^J^^f 
this  plea  you  can  go  into  evidence  of  misconduct,  unless  he  cannot  main- 

.    ,  ,  111  .       1.    ■■  *»^«*  *°  action 

It  be  such  as  to  shew  that  there  was  no  imphed  contract  against  au  the 
to  pay  the  plaintiff  for  his  services.    If  the  plaintiff  was  Siary^'anddfe 

fact  of  all  of 
them  having 

signed  a  notice  to  him,  demanding  the  possession  of  the  chapel,  will  not  make  any  difference. 
If  one  sue  several  defendants  in  debt,  and  the  evidence  do  not  fix  all  the  defendants,  the  plaintiff 

must  be  nonsuited,  and  the  Judge  will  not  allow  the  declaration  to  be  amended  by  ttriking  out  the 

names  of  those  defendants  who  are  not  affected,  by  the  evidence. 

(a)  As  to  this  plea  see  the  Rules  on  Pleading  of  Hilary  Term, 
4  Will.  4. 
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1834.        employed  by  the  defendants  under  circumstances  which 

^    V    -^      shew  that  he  was  to  be  paid,  I  cannot  allow  you  to  go  into 

^J.^^       proof  of  misconduct,  unless  you  dismissed  him.     If  the 

Writehouse.  plaintiff  was  guilty  of  misconduct,  and  you  did  not  put  an 

end  to  the  contract  when  you  might,  and  he  continued  to 

perform  the  work,  he  will  be  entitled  to  be  paid  for  it. 

Evidence  was  given  to  shew  that  all  the  defendants  had 
joined  in  engaging  the  plaintiff  as  a  minister  of  the  chapel, 
except  two  of  them,  Mr.  Jeavons  and  Mr.  Lewis,  who 
both  lived  at  great  distances  from  the  chapel,  and  did  not 
appear  to  have  been  there  during  the  ministry  of  the 
plaintiff. 

A  notice,  signed  by  all  the  defendants,  was  put  in.  It 
stated  them  to  be  surviving  trustees  of  the  chapel,  and  by 
it  the  defendants  demanded  of  the  plaintiff  to  give  up  the 
possession  of  it. 

AlbersoN)  B. — ^What  evidence  have  you  to  fix  Mr. 
Jeavons  and  Mr.  Lewis. 

Ta^ourd,  Seijt. — They  join  in  the  notice  demanding 
the  possession  of  the  chapel. 

Alderson,  B. — ^AU  the  trustees  must  do  that  to  dis- 
miss the  plaintiff  from  the  chapel ;  but  still  these  two  de- 
fendants might  not  have  joined  in  the  hiring,  and  there  is 
certainly  not  the  slightest  evidence  that  they  did  so. 

R.  V.  Richards  asked  to  amend  the  declaration,  by 
striking  out  the  names  of  these  two  defendants. 

Alderson,  B. — Oh,  no— you  must  not  do  that.  You 
must  fix  all  the  defendants,  and  if  you  cannot  you  must 
be  nonsuited. 

Nonsuit. 
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Talfourd,  Serjt.,  and  R.  V.  Richards,  for  the  plaintiff.         \%3a. 
Maule,  for  two  of  the  defendants.  Cooper 

V. 

Ludlow,  Serjt,  and  Whateley,  for  the  other  defendants.    Whitehoose. 
[Attorniet— Pry^,  and  WUlim.'] 


The  following  case  having  reference  to  the  effect  of  the 
plea  of  iii7  debet,  we  have  subjoined  it. 


COURT  OF  KINQ'S  BENCH.— Before  Lord  Denman,  C.  J., 
TauntoN}  Pattbsok,  and  Williams,  Js. 


Edmunds  v,  Harris.  2^oo«  2Sih. 

JjEBT  for   goods  sold  and  delivered.    Plea — that  the  defendant  if  in  debt  for 

**  never  was  indebted  in  manner  and  form  as  in  the  declaration  al-   V^  >old  the 

defence  be  that 
leged.  the  goods  were 

The  trial  was  before  the  sheriff  of  Middlesex,  and  the  defence  was,  «>W  on  acredit 
that  the  goods  were  sold  on  a  credit  which  had  not  expired  when  the  ^\^^  time  of  the 

action  was  brought.  brin^g  of  the 

action,  this  must 
be  specially 
Mantelf  for  the  defendant,  went  into  evidence  to  substantiate  this   pleaded. 

defence^  wluch  the  under-sheriff  at  first  recdved,  but  afterwards  re- 
jected, telling  the  jury  that  they  were  not  to  take  it  into  thdr  conn- 
deration.  The  jury  found  for  the  pluntiff ;  and  Mansel  afterwards  ob- 
tained a  rule  to  shew  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  that  the  evidence  was  properly  recdvable  on  this  plea. 

Buiby,  in  shewing  cause,  submitted  that  this  defence  ought  to  have 
been  put  upon  the  record.  The  object  of  the  rules  of  pleading  of  H.  T. 
4  ^11.  4,  being  to  apprize  the  plaintiff  of  the  intended  defence,  such 
as  payment  at  the  time  of  delivery,  bill  of  exchange  not  due  till  after 
the  action,  or  the  like. 

Mansel,  in  support  of  the  rule,  argued  that  the  allegation  in  a  decla- 
ration  in  debt,  **  whereby  an  action  hath  accrued/'  imported  a  present 
right  of  action,  and  that  therefore  the  plea  denied  that  present  right. 

The  Court  held,  that,  if  the  defendant  meant  to  insist  that  the  goods 
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were  sold  on  a  credit  not  expired  at  the  time  of  the  brining  of  the 
action,  he  could  only  do  so  by  pleading  it  ipec]ally»  and  that  he  could 
Edmuhds      not  go  into  that  defence  on  a  plea  such  as  was  pleaded  in  the  present 
case. 

Rule  discharged. 


July  \9th. 

A  letter  written 
to  the  poet- 
maiter- general, 
or  to  the  secre- 
tary to  Che  Ge- 
neral Post-of- 
fice, complaining 
of  misconduct 
in  a  postmaster, 
bnotaUbel,if 
it  was  written  as 
a  bond  JIde  com- 
plaint  to  obtain 
redress  for  a 
grierance  that 
the  party  really 
believed  he  had 
suflfered;  and 
particular  ex- 
pressions are 
not  to  be  too 
strictly  scruti- 
nised, if  the  in « 
tention  of  the 
defendant  was 
good. 


Woodward  v.  Lander,  Clerk. 

JuIBEL. — Pleas,  Jirsit  general  issue ;  second^  a  jastifi- 
cation  as  to  a  part  of  the  libel.  Replication,  denying  the 
justification. 

It  was  opened  by  R.  V.  Richards  for  the  plaintiff, 
that  the  plaintiff  was  the  postmaster  of  Rugely,  and  had 
also  been  a  mercer,  but  that  he  had  been  unfortunate  in 
trade,  although  he  still  continued  in  the  situation  of  post- 
master, respecting  which  the  defendant  had  written  a 
letter  to  Sir  Francis  Freeling,  the  secretary  of  the  Post- 
office,  who,  after  instituting  an  inquiry,  had,  by  the  di- 
rection of  the  Duke  of  Richmond,  who  was  postmaster- 
general,  caused  the  letter  of  the  defendant  to  be  delivered 
to  the  plaintiff.  This  letter  was  the  libel.  It  was  read, 
and  was  to  the  following  effect: — 

"May  6,  1833. 
"  Sir, — It  is  painful  to  me  to  make  complaints,  but  I 
trust  you  will  not  think  the  present  complaint  frivolous.  I 
reside  two  miles  from  Rugely,  and  send  daily  thither  pur- 
posely for  letters,  and  always  send  money  enough  to  pay 
postages.  On  the  present  occasion  it  happened  (which 
was  very  unusual)  that  I  had  three  letters — one  double, 
the  postage  of  which  was  U.  8c(.  I  sent  U.  10 J.  only, 
and  the  postmaster  or  mistress  would  not  let  my  servant 
have  it  without  the  postage  being  paid,  though  he  said  I 
should  be  by  to-morrow,  and  pay°for  them.  I  have  re- 
sided upwards  of  twenty  years  near  Rugely,  where  I  spend 
a  great  part  of  my  income;   and  any  tradesman,  even 


Woodward 
e. 
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Woodward  himself,  would  give  me  credit  for  more  in  1934 
pounds  ttian  this  amounted  to  in  pence.  This  is  his  re- 
taliation for  a  complaint  I  once  made  against  him,  but  I 
have  suppressed  several.  His  oi&ce  is  most  negligently  Lander. 
kept.  The  letter-box  is  closed  an  unreasonable  time,  and 
letters  are  continually  denied  which  are  there,  and  it  is 
by  all  persons  that  I  have  heard  speak  of  it  complained  of 
as  a  bad  branch  of  your  beautiful  establishment. 

*'  Is  he  entitled  to  charge  a  penny  for  a  letter  put  in  by 
a  townsman?  Is  Is.  8d.  the  postage  of  a  double  letter 
from  London?  I  should  make  no  inquiry  of  this  sort  if  I 
did  not  think  the  man  capable,  from  his  conduct  to  his 
creditors,  of  fraud." 

(Signed  by  the  defendant). 

The  defendant — May  I  go  through  the  criminal  items 
in  the  declaration. 

Alderson,  B.— You  may,  under  the  plea  of  the  general 
issue,  shew  that  you  did  not  publish  the  libel,  or  that  you 
published  it  under  such  circumstances  as  will  make  it  a 
protected  communication. 

The  defendant.— Our  intercourse  with  the  post-oflSce  is 
compulsory;  and  are  we  not  to  be  allowed  to  make  com- 
plaints of  even  imaginary  grievances  ? 

Aldbrson,  B. — You  had  a  right  to  make  a  complaint; 
and  the  only  question  is,  whether  in  writing  this  letter 
you  have  exceeded  the  bounds  of  a  fair  and  honest  com- 
plaint? 

The  defendant  addressed  the  jury,  but  did  not  go  into 
any  evidence  in  support  of  the  plea  of  justification. 

Alderson,  B.,  (in  summing  up). — Even  if  this  letter, 
which  was  written  by  the  defendant,  be  ajibel,  it  does  not 
VOL.  VI.  p  p  N.  p. 


Woodward 


550  CASES  ON  THE 

1834.  follow  that  there  should  be  a  verdict  for  the  plaintiff;  for, 
if  it  was  written  as  a  bond  fide  complaint^  made  to  obtain 
redress  in  the  proper  quarter,  the  defendant  would  be  en* 

Lander,  titled  to  a  verdict,  although  the  contents  of  the  letter  may 
not  be  strictly  true.  The  question  is  then,  was  this  letter 
written  bond  fide  to  a  person  whom  the  defendant  believed 
to  have  the  power  of  giving  him  redress  for  a  grievance 
that  he  really  believed  he  had  suffered?  If  the  defendant 
believed  that  he  had  suffered  an  injury  by  the  conduct  of 
the  plaintiff  as  postmaster,  he  had  a  right  to  make  his 
complaint  to  the  Duke  of  Richmond,  or  Sir  Francis  Free- 
ling  ;  but  the  defendant  would  not  thereby  be  justified  in 
introducing  irrelevant  matter  to  the  injury  of  the  plaintiff^a 
character.  This  is  not  strictly  what  is  called  a  privileged 
communication,  but  is  rather  a  communication  privileged 
by  the  occasion;  and,  if  it  was  made  bond  fide,  the  par- 
ticular expressions  ought  not  to  be  too  strictly  scrutinized, 
provided  the  intention  of  the  defendant  was  good ;  but  if 
the  concluding  part  of  the  letter  was  introduced  gratui- 
tously to  injure  the  plaintiff**s  character,  the  plaintiff  will 
be  entitled  to  recover. 

Verdict  for  the  plaintiff — Damages,  10/. 

R.  V.  RichardSf  and  Whatdey,  for  the  plaintiff. 
The  defendant  in  person. 

[Attonues— Hor/on  if  Cope,  and  Lander.'] 

See  the  cases  of  Cockayne  v.  ffodgkUeon,  ante^  Vol.  5,  p.  543,  and 
Warr  v.  Jotfy,  ante,  p.  49?. 
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ROWLINSON  V.   ROANTRE.  July  23rd. 

/ILSSUMPSIT  by  the  plaintiff,  as  drawer^  against  the  de-  if  in  an  action 
fendanti  as  the  acceptor,  of  a  bill  of  exchange.     Plea —  change,  when  * 
that  the  bill  was  accepted  without  consideration.     There  J^^^^U^^ 

was  no  replication.  no  considera- 

tion, it  appear 
at  the  trial  that 

Alderson,  B. — I  have  no  issue  to  try  in  this  cause.  The  **  pJJ"any  rc^ 
defendant  has  pleaded  a  plea  to  which  the  plaintiff  has  pii«twn  on  the 
not  replied  any  thing.  If  the  plaintiff  had  replied,  and  Judge  win  not 
concluded  with—"  And  this  he  prays  may  be  inquired  of  Sorto'iTadd^d 
by  the  country,  fcc./'  perhaps  the  "  &c."  might  be  sup-  ^th^lTnuhew^^ 
posed  to  imply  a  similiter;  but  here  there  is  no  replication  sent  of  the  de- 

^     ..  fendant,but 

at  all.  wUl  order  the 

case  to  be  struck 
ont  of  the  list 

F.  V.  Lee,  for  the  plaintiff. — Will  your  Lordship  allow 
us  to  add  a  replication  now  ? 

Alderson,  B. — What  do  you  mean  to  reply  ? 

F.  V.  Lee. — That  there  was  a  consideration— of  goods 
sold. 

Alderson,  B. — I  cannot  allow  you  to  do  that,  because, 
if  you  reply  in  that  way,  the  defendant  may  have  to  plead 
some  matter  by  way  of  rejoinder,  which  may  make  it  ne- 
cessary to  call  witnesses  who  may  not  be  here.  For  ex- 
ample, he  may  rejoin  that  those  goods  have  been  paid  for. 
There  is  a  case  reported  (a)  where  my  brother,  James 
Parke,  had  a  cause  set  down  for  trial  before  him,  in  which 
there  was  no  issue  joined,  and  he  struck  it  out  of  the  pa- 
per. I  think  that  is  what  I  must  do  here,  unless  the  de- 
fendant consents  to  your  replying  now. 

(a)  The  case  of  Bent  v.  Benyon,  ante,  p.  217*  See  also  the  case  of 
Clark  V.  NichoUon,  post. 
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1834.  ^-  ^'  Richards^  for  the  defendant,  would  not  consent. 

RowLiKsoK        Aldkrson,  B.— Let  the  cause  be  struck  out  of  the 
RoANTRB.     paper. 

F.  V.  Lee,  for  the  plaintiff. 

R.  V.  Richards,  for  the  defendant. 

[AttornieB — Holland,  and  Lumley,'] 


Jtihf  22d.  Walker  and  Wife  v.  The  Countess  of  Beauchamp. 

If  the  Ticar  of  a  IsSUE  directed  by  the  Lord  Chancellor,  to  try  whether 
piiS''to*foraD  Mrs.  Walker,  one  of  the  plaintiffs,  was  the  great  grand- 
extrwt  of  a  pa-  daughter  of  Humphrey  Jennings. 

a  particular  It  was  Opened,  that  Humphrey  Jennings  was  an  emi- 

tftate^at  there  ^cnt  iron-master  at  Birmingham,  and  that  Mrs.  Walker's 
bMk  TttuT  grandmother,  whose  name  was  Elizabeth  Jennings,  mar- 
year,  this  is  not  ried  her  grandfather,  Jeremiah  Smith.  It  was  not  dis- 
ofioas'ofSie  puted  that  Humphrey  Jennings  had  a  daughter  named 
S^ndar^'eli-  Elizabeth;  and  the  question  was,  whether  Elizabeth  Jen- 
dence  of  the      ninss,  who  married  Jeremiah  Smith,  was  the  same  EUza- 

contents  of  the  ^ 

register,  with-    bcth  Jennings  who  was  the  daughter  of  Humphrey  Jen- 
out  odling  the 
ticar;  hut  if  the  nmgS. 

vicar  had  pro-       rj*^  prove  the  baptism  of  Mary  Smith,  a  daughter  of  Je- 

plicant  a  book 
Bi  the  original 
register,  £e  Judge  at  the  trial  would  have  held  It  to  have  been  so,  unless  the  contrary  was  shewn. 

SembU,  that  the  returns  made  annually  of  transcripu  of  parish  registers  to  the  registry  of  the 
diocese,  under  the  70th  canon,  are  not  receivable  in  evidence  instead  of  the  original  register,  or 
an  examined  copy  of  it,  without  proof  of  the  loss  of  the  original  register;  but  temhU,  thiit  if  the 
original  be  proved  to  have  been  lost,  examined  copies  of  these  returns  would  be  admissible. 

But  if  the  returns  were  made  under  the  statute  52  Geo.  8,  c.  146,  sees.  6  &  7,  tewtbU,  that  exa- 
mined copies  of  them  would  be  evidence,  without  proof  of  the  loss  of  the  original  register. 

If  an  original  parish  register  be  produced  on  a  trial,  that  certain  entries  in  it  should  be  read,  the 
Jury  may  look  at  the  book  to  see  whether  the  entries  which  have  been  read  are  in  their  proper 
places  or  not,  but  for  no  other  purpose. 

A.,  in  the  year  1798,  died  possessed  of  property,  which,  many  years  afterwards,  B.  couimenoed 
a  suit  to  recover.  In  the  year  1799,  a  rektion  of  B.  made  a  declaration,  the  effect  of  which  was 
to  shew  that  B.  was  the  heir  and  next  of  kin  of  A.: — Held,  that  this  declaration  was  not  receiva- 
ble in  evidence*  as  the  Uf  mota,  or  commencement  of  controversy,  must  be  taken  to  be  the  arising 
of  that  state  of  fiMts  on  which  the  claim  is  founded,  without  any  thing  more. 
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remiah  Smith  and  Elizabeth  his  wife^  Mr.  Wilkinson,  who 
was  an  attorney  in  London,  stated  that  he  had  applied  for 
a  sight  of  the  parish  register  of  baptisms  of  the  parish 
of  Edgbaston  for  the  year  1770,  and  that  the  vicar  had 
stated  to  him  that  there  was  no  register  there  of  the  date 
inquired  for. 

Sir  J,  Scarletty  for  the  defendant. — I  must  object  to 
evidence  of  what  the  vicar  said. 

fFilde,  Serjt.,  for  the  plaintiff. — It  is  the  answer  of  the 
proper  officer. 

AldersoNj  B. — ^The  fact  of  there  being  no  register  of 
that  date  in  existence,  in  the  proper  custody,  should  be 
proved  by  the  oath  of  the  person  in  whose  custody  it  ought 
to  be.  I  think  that  proof  of  what  he  says  is  not  evidence 
that  there  is,  in  fact,  no  such  register. 

Talfourdf  Serjt.^  proposed  to  give  in  evidence  an  exa- 
mined copy  of  the  transcript  of  the  register,  returned  to 
the  bishop's  registry  at  Litchfield  under  the  70th  canon  of 
the  canons  of  1603,  by  which,  after  ordaining  that  registers 
of  every  christening,  wedding,  and  burial  shall  be  kept  in 
every  parish  church  and  chapel,  proceeds  to  ordain,  that 
'^  the  churchwardens  shall  once  in  every  year,  within  one 
month  after  the  five  and  twentieth  day  of  March,  transmit 
unto  the  bishop  of  the  diocese,  or  his  chancellor,  a  true 
copy  of  the  names  of  all  persons  christened,  married,  or 
buried  in  their  parish  in  the  year  before  (ended  the  said 
five  and  twentieth  day  of  March),  and  the  certain  days  and 
months  in  which  every  such  christening,  marriage,  and 
burial  was  had,  to  be  subscribed  with  the  hands  of  the 
said  minister  and  churchwardens,  to  the  end  the  same  may 
faithfully  be  preserved  in  the  registry  of  the  said  bishop; 
which  certificate  shall  be  received  without  fee.  And  if  the 
minister  or  churchwardens  shall  be  negligent  in  perform- 
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1834.  ^^^^  ^^  ^"^y  ^1^'uig  herein  contained^  it  shall  be  lawful  for 
the  bishop  or  his  chancellor  to  convent  them,  and  proceed 
against  every  of  them  as  contemners  of  this  our  constitu- 


Walkbr 

V. 


Countett         tion," 
Bbauchamp. 


Sir  /•  Scarlett. — I  must  object  to  that  evidence. 

Alderson>  B. — I  have  known  these  transcripts  given 
in  evidence. 

Sir  c7.  Scarlett. — If  the  original  register  was  proved  to 
have  been  lost,  this  copy  might  be  evidence ;  and  so,  per- 
hapsi  might  a  copy  found  in  the  parish,  if  it  was  of  equal 
date  with  the  original. 

Alderson,  B. — Is  not  the  principle  on  which  they  are 
received  in  evidence,  that,  under  a  canon,  they  are  to  be 
sent  annually  to  the  bishop's  registry,  and  that  they  are 
therefore  public  documents,  the  same  as  the  registers 
themselves?  It  is,  therefore,  argued,  that  they  are  evi- 
dence, without  proof  of  the  loss  of  the  original. 

Maule. — Being  but  copies  of  the  original  registers,  I 
should  submit  that  they  could  be  no  more  than  secondary 
evidence  of  those  originals. 

Aldbrson,  B. — If  that  were  so,  how  could  they  ever  be 
evidence  to  contradict  the  original  register,  as  they  were  in 
the  Angel  case  ? 

Mauler — These  copies  being  made  under  a  canon,  they 
were  in  effect  of  the  same  authority  aa  if  a  witness  said,  *'  I 
copied  these  entries  at  a  certain  date,  and  then  the  origi- 
nal was  not  in  the  same  state  in  which  it  is  now.** 

Wildet  Serjt. — It  is  offered  in  evidence  as  an  authenti- 
cated copy  of  the  original. 
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Maule. — Then  you  ought  to  prove  the  loss  of  the  ori-         1334, 

ginal.  ""    V    ^ 

Walker 

V, 

Wilde,  Serjt— It  is  an  extract  of  a  return  made  to  the  bc^JTi!!^* 
registry  of  the  diocese  under  a  canon.  It  is  quite  clear 
that  an  examined  copy  of  a  register  is  evidence ;  and  I 
offer  this  as  an  examined  and  authenticated  copy  of  that 
original  registeri  first  shewing  that  we  have  applied  at  the 
proper  place  to  get  a  sight  of  the  original  book.  It  is 
proved  that  we  could  not  see  the  original  book ;  and  we 
then  go  to  the  return  made  under  the  canon  law^  and  get 
an  extract  from  that ;  and,  as  the  return  may,  like  the  ori- 
ginal, be  wanted  at  several  places  at  the  same  time,  I  take 
it  to  be  clear  that  an  examined  copy  of  the  return  is  as 
much  evidence  as  the  return  itself  would  be. 

Alderson,  B. — I  take  it  that  there  is  no  definite  proof 
of  the  loss  of  the  original  register.  If  you  have  that,  I 
shall  admit  the  examined  copy  of  the  return  beyond  aU 
doubt.  If  you  satisfy  me  that  you  have  made  sufficient 
search  for  the  original,  1  shall  receive  the  return  the  same 
as  I  should  an  examined  copy.  As  it  is  an  authenticated 
copy  of  the  original,  taken  under  the  canon,  and  as  that  is 
a  public  document,  you  may  put  in  an  examined  copy  of 
what  you  found  at  the  bishop's  registry ;  but  I  think  you 
should  shew  the  loss  of  the  original  register.  I  shall  hold 
that  the  return  found  at  the  bishop's  registry  is  evidence 
that  there  was  an  original,  and  that  that  is  an  authentic 
copy  of  it. 

Mr.  Wilkinson,  being  recalledi  said — I  applied  at  the  pa- 
rish church  at  Edgbaston,  and  saw  the  vicar,  who  had  se- 
veral registers,  which  I  examined.  I  asked  for  the  original 
registers  of  the  year  1770.  A  book  was  produced,  which 
purported  to  be  a  copy  of  the  original  register,  and  was  so 
headed.  I  inquired  for  the  original  register  of  that  time, 
and  none  was  produced. 
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M^ilde,  Serjt. — ^Were  )0u  informed  whether  there  was 


BtAt^lltlllr.         ^*'  •^*  Scarlett.— You  have  it,  that  this  book  purported 
to  be  but  a  copy. 

Alderson,  B. — ^If  the  book  had  been  produced  to  the 
witness  by  the  proper  officer  as  the  original,  I  should  have 
held  it  to  be  so. 

Sir  J.  Scarlett. — Mr.  Wilkinson  asks  for  the  original, 
and  receives  an  answer  from  the  vicar,  which  is  not  upon 
oath,  that  there  is  no  original. 

Wilde,  Serjt. — ^The  witness  applies  for  the  original,  and 
he  may  certamly  give  evidence  of  what  answer  he  got. 

Alderson,  B.— But  that  will  not  be  proof  of  the  loss 
of  the  original. 

Wilde,  Serjt. — I  apprehend  that  it  certainly  cannot  be 
necessary  to  call  the  clergyman.  All  that  is  required  is,, 
that  we  should  go  to  the  proper  officer  for  the  book,  and 
if  he  says  he  has  it  not,  his  answer  is  accredited. 

Talfourd,  Serjt. — It  is  said  that  we  should  call  the  vicar. 
Now,  as  he  is  a  public  officer,  the  same  inconvenience 
would  arise  in  taking  him  to  different  places  to  prove  the 
loss  of  the  book,  as  would  be  occasioned  by  not  allowing 
examined  copies  to  be  used  in  other  cases.  If  the  judg- 
ment roll  for  certain  years  was  lost  or  destroyed,  would  it 
be  necessary  to  take  the  clerk  of  the  judgments  to  every 
assize  town  where  there  was  a  judgment  of  any  of  those 
years  to  be  proved? 

Alderson,  B. — ^I  am  sorry  to  be  obliged  to  decide  so 
important  a  point  at  Nisi  Prius,  but  I  certainly  think  that 
this  evidence  is  not  receivable ;  because,  prior  to  receiving 
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secondary  evidence,  you  must  shew  that  the  original  docu- 
ment cannot  be  produced.  I  think  that  the  vicar  should 
be  called,  and  that  what  he  says  is  no  proof  of  the  loss. 
If  you  had  the  vicar's  testimony  that  he  could  not  find  any 
original,  I  should  receive  your  evidence.  As  secondary 
evidence  you  are  certainly  not  entitled  to  use  it ;  but  there 
is  still  another  very  important  question,  whether  this  re- 
turn may  not  of  itself  be  evidence. 
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WildCf  Serjt. — The  original  parish  register  need  not  in 
any  case  be  produced;  and  I  apprehend,  that,  if  it  be  the 
duty  of  a  certain  public  officer  to  make  a  certain  annual  re- 
turn of  a  copy  of  a  register  to  another  public  officer,  that 
such  returns,  so  made  and  filed,  are  of  themselves  evi- 
dence that  there  was  an  original,  and  that  they  are  authen- 
ticated copies  of  such  original ;  and,  assuming  these  re- 
turns to  be  an  accredited  copy  of  the  original,  it  would  not 
be  necessary  to  produce  the  original.  I  should  maintain, 
that  this  return,  being  authenticated  as  the  law  requires, 
is  receivable  in  evidence  even  if  the  original  existed. 

'  Alderson,  B. — If  I  were  to  reject  the  evidence,  and  the 
case  were  to  go  off  upon  this  point,  it  would  be  sent  down 
here  again  for  another  trial. 

Sir  /.  Scarlett. — The  vicar  is  in  Court. 

Aldbrson,  B. — I  was  not  aware  of  that.  That  being 
so,  I  do  not  know  that  the  Lord  Chancellor  would  direct 
the  case  to  come  here  again. 


Sir  J.  Scarlett. — This  return  is  made  under  a  canon, 
and  I  do  not  know  that  these  canons  are  binding  on  any 
but  the  clergy.  I  am  aware  that  the  statute  52  Geo.  3, 
c.  146,  ss.  6  &  7,  directs  similar  returns  to  be  made,  and  the 
returns  made  since  that  statute  would  fall  within  the  rule 
my  friend  lays  down.  These  copies  were  no  doubt  intend- 
ed as  a  check  upon  the  original,  and  to  prevent  interpola- 
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tiODy  and  not  to  fopertede  the  <Miginal  ttsdf.  Il  was  never 
meant,  that,  if  the  original  existed,  these  copies  should  be 
used  instead  of  it ;  and  I  certainly  never  knew  one  of  these 
returns  given  in  evidence  instead  of  the  original  when  the 
original  could  be  produced. 

Alderson,  B. — In  the  Angel  cause,  there  was  an  entry 
of  Harriet  Angel  in  the  original  register,  which  was  al- 
leged to  be  forged,  as  the  name  of  Mary  Anne  Angel  was 
in  the  copy  at  the  bishop's  registry. 

Sir  J*  Scarlett. — ^This  return  was  never  intended  to  be 
used  as  an  original  document.  If  a  party  were  to  have  to 
prove  a  record  of  the  Court  of  Exchequer,  would  it  be 
sufficient  for  him  to  say, ''  I  went  to  the  office,  and  the 
clerk  said  he  bad  no  such  record;  and  I  found  a  copy 
in  my  office  which  purports  to  have  been  made  twenty 
years  ago?" 

Alderson,  B. — ^You  say  that  if  the  original  is  fair,  and 
can  be  produced,  this  return  is  not  receivable. 

Sir  J.  Scarlett. — I  say,  that,  without  proof  of  the  loss 
of  the  original,  this  return  is  not  evidence. 

Alderson,  B. — Do  you  make  any  distinction  between 
a  copy  of  that  which  is  found  in  the  bishop's  registry  and 
the  return  itself,  which  is  deposited  there  ? 

Sir  J.  Scarlett. — ^The  former  would  be  but  a  copy  of  a 
copy.  If  the  original  were  lost,  the  bishop's  copy  might 
be  produced,  but  not  a  copy  of  that  copy.  I  supposed 
that  the  returns  from  the  bishop's  registry  were  here.  An 
examined  copy  of  the  original  may  be  evidence,  but  cer- 
tainly not  a  copy  of  a  copy. 


Alderson,  B. — I  entertain  considerable  doubts  in  this 
case.    The  best  way  will  be  to  receive  the  evidence.    A 
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copy  of  a  public  document  is  evidence,  because  it  is  conve- 
nient that  it  should  remain  in  the  place  in  which  it  is  de- 
posited; and  a  copy  of  a  parish  registry  is  therefore  evi- 
dence. This  copy  in  the  bishop's  registry  was  made  by  the 
vicar  under  the  canon ;  that,  therefore,  is  a  copy  made  by 
public  authority,  and  deposited  in  a  public  place.  I  take 
that,  therefore,  to  be  evidence  that  there  was  an  original, 
and  that  that  is  a  true  copy  of  such  original.  I  think, 
further,  that  that  return,  being  a  copy  of  the  register 
made  by  public  authority,  is  evidence,  and  that  it  being 
itself  a  public  document,  the  same  rule  applies  as  to  the 
inconvenience  of  its  removal ;  and  that,  therefore,  an  exa- 
mined copy  of  that  return  is  receivable.  I  entertain  great 
doubts ;  but  I  will  receive  the  evidence. 
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The  copies  were  not  put  in;  and  Wilde ^  Serjt,  called 
the  Rev.  Charles  Powell,  the  vicar  of  Edgbaston,  who  stat- 
ed that  there  were  no  original  registers  earlier  than  1771; 
and  that,  from  1635  to  that  time,  there  were  copies  in  a 
book  authenticated  by  a  certificate  of  Mr.  Stephens,  a  for- 
mer curate  of  the  parish. 

The  entries  in  the  copy  of  the  register  authenticated  by 
Mr.  Stephens's  certificate  were  read. 

Mr.  Powell  produced  the  original  register  of  baptisms  of 
the  year  1658,  from  the  parish  of  St.  Martin's,  in  Birming- 
ham, containing  the  registry  of  the  baptism  of  Anne,  the 
daughter  of  Humphrey  Jennings. 

Sir  J.  Scarlett  proposed  that  the  jury  should  look  at  the 
other  entries  in  this  book. 

Alderson,  B. — ^The  jury  may  look  at  the  book  to  see 
whether  the  entries  which  have  been  read  are  in  the  right 
places.  So  far  they  may  look  at  it,  but  for  no  other  pur- 
pose. 


It  was  admitted  that  Mr.  Thomas  Jennings,  the  person 
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whose  property  was  the  subject  of  the  present  suit,  died  in 
the  year  1798,  but  that  the  present  suit  was  not  commenced 
till  many  years  after. 

To  prove  a  declaration  made  by  Mrs.  Mary  Smith,  a 
daughter  of  Jeremiah  Smith  and  Elizabeth  Jennings,  Mrs. 
Cooper  was  called.  She  said,  ''  I  am  now  forty-nine  or 
fifty.  Mrs.  Mary  Smith  died  when  I  was  fifteen  (which 
would  be  about  1799  or  1800).  I  do  not  know  how  long 
before  her  death  it  was  that  I  had  the  conversation  with 
her  which  I  am  going  to  relate.'* 


Alderson,  B. — ^This  might  be  a  declaration  made  after 
Mr.  Jennings's  death.  Might  not  these  parties  have  been 
making  a  claim  ? 

fFilde,  Serjt. — I  know  that  where  a  controversy  has  ex- 
isted, it  is  not  necessary,  in  order  to  exclude  the  evidence, 
to  shew  that  each  person  making  the  declaration  knew 
of  it. 

Alderson,  B. — That  was  expressly  decided  in  the 
Berkeley  Peerage  case  {a). 

Wilde,  Serjt.— But,  to  exclude  the  evidence,  there  must 
be  proof  that  there  was,  in  fact,  some  controversy.  If  it 
cannot  be  shewn  that  any  dispute  existed,  there  is  no  mo* 
tive  to  make  declarations;  and  the  mere  fact  of  Thomas 
Jennings's  death  having  taken  place  is  no  reason  for  ex- 
cluding the  evidence. 

Sir  J.  Scarlett. — ^The  admission  of  such  evidence  would 
be  full  of  danger. 

Alderson,  B.— Lord  Chief  Justice  Mansfield  says,  that 
the  declarations  are  to  be  excluded  if  made  after  the  con- 


(a)  4  Campb.  401. 
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troversy,  although  the  fact  of  the  controversy  was  not  1334 

known  to  the  party  making  them.     I  cannot  help  thinking  ^^ — v — ' 

that  the  controversy  must  be  considered  to  have  begun  the  ^l^^^ 

moment  that  Mr.  Jennings  died.  „  CountcM 

^  Beaucramp. 

Sir  J.  Scarlett, — This  is  a  species  of  case  in  which  evi- 
dence of  declarations  is  received  as  aii  exception  to  the  ge- 
neral rules ;  such  evidence,  therefore,  ought  to  be  received 
with  due  caution.  If  the  existence  of  a  controversy  were 
essential  to  the  exclusion  of  it,  a  party  might  lie  by  and 
make  no  controversy  till  he  got  a  sufficient  body  of  this 
kind  of  evidence ;  and  in  every  case  where  a  man  died  in- 
testate with  a  large  property,  persons  could  lie  by  and  get 
evidence  of  this  sort  in  f^bundance. 

Alderson,  B. — ^1  still  think  that  the  commencement  of 
the  controvery  must  be  taken  to  be  the  arising  of  that  state 
of  facts  on  which  the  claim  is  founded,  without  any  thing 
more. 

The  evidence  was  rejected. 

Verdict  for  the  defendant. 

Wilde  and  Talfourd,  Serjts.,  and  JR.  V.  Richards,  for 
the  plaintiffs. 

Sir  J.  Scarlett,  Maule,  Whateley,  Follett,  and  Talbot, 
for  the  defence. 

[Attomias — Mayhew,  and  Walford.} 
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(Crown  side.) 

BEFORE  MR.  JUSTICE  WILLIAMS. 


July  25th.  Rex  0.  Moses  Martin  and  Aaron  Martin. 

On  the  trial  of  J\;APE. — The  indictment  charged  the  prisoner,  Aaron 

for  a  rape  the  Martin,  as  the  principal  in  the  first  degree,  and  the  other 

bJ^Mked"  whe-^  prisoner  as  a  principal  in  the  second  degree, 

ther,  previouiiy  The  prosecutrix  Stated  the  offence  to  have  been  com- 

to  the  commis-  '^ 

sion  of  the  ai-     mitted  on  the  24th  of  June,  l8S4f. 

leged  offence, 
the  prisoner  haf 

°*u****frith^h  r        ^'  ^'  ^^^'  ^^^  *^®  prisoners,  proposed  to  ask  the  pro- 
by  her  own  con-  sccutrix  whether,  on  the  Whitsunday  before  the  alleged 
offence,  the  prisoner,  Aaron  Martin,  had  not  had  inter- 
course with  her  by  her  own  consent. 

Ferard^  for  the  prosecution,  objected  to  the  question, 
and  relied  on  the  cases  of  Rex  v.  Hodgson  (a),  and  Rex 
V.  Clarke  (6). 

Williams,  J. — I  was  one  of  the  counsel  in  the  case  of 
Rex  V.  Hodgson,    The  question  in  the  present  case  is  as 

(a)  R.  &R.  C.  C.  R.  211.  In  previously  criminally  connected 
thftt  case  it  \na  held,  that,  on  an  with  himself, 
indictment  for  a  rape,  the  prose-  (jb)  This  was  a  case  of  an  as* 
cutrix  is  not  compellable  to  answer  sault,  with  intent  to  commit  a 
whether  she  has  not  had  con-  rape;  and  there  Mr.  Justice //o/- 
nezion  with  other  men,  or  with  a  rayd  held  that,  on  trials  for  this 
particular  person  named ;  nor  is  offencci  and  also  for  rape,  the  de- 
evidence  of  her  having  had  such  fendant  may  impeach  the  charac- 
connexion  admissible.  But,  in  the  ter  of  the  prosecutrix  for  chastity 
case  of  Rex  v.  Atpinail,  2  Stark,  by  general  evidence,  but  not  by 
Law  of  Ev.  700,  UuUockf  B.,  held  evidence  of  specific  facts.  See 
that,  on  the  trial  of  an  indictment  also  the  case  of  Rex  v.  Barker, 
for  a  rape,  the  prisoner  might  ante,  Vol.  3,  p.  589. 
shew  that  the  prosecutrix  had  been 
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to  previous  intercourse  with  the  prisoner,  and  the  question  x8Si« 
there  was  as  to  intercourse  with  other  men.  I  shall  cer- 
tainly receive  the  evidence,  and  I  must  say  that  I  never 
could  understand  the  case  of  Rex  v.  Hodgson.  The  doc- 
trine, that  you  may  go  into  general  evidence  of  bad  char- 
acter in  the  prosecutrix,  and  yet  not  cross-examine  as  to 
specific  facts,  I  confess  does  appear  to  me  to  be  not  quite 
in  strict  accordance  with  the  general  rules  of  evidence. 

.  The  question  was  put. 

Verdict — ^Not  guilty. 
Ferard,  for  the  prosecution. 

F.  V.  Leey  for  the  prisoners. 


Rex  9.  Ball  and  Others.  j^  28M. 

Indictment  for  admmistering  an  unlawful  oath  (a),  where  an  oath 
The  first  count  charged,  that  the  prisoner,  on  the  27th  rd^thluhl*^'" 

party  taking  it 
sboald  not  make  buttons  under  certain  stated  prices,  and  should  keep  all  the  secrets  of  the 
lodfce : — Held,  to  be  an  administering  of  an  unlawful  oath  within  the  sututes. 

The  administering  an  oath  or  engagement  to  any  person  not  to  reveal  the  secrets  of  any  associ- 
ation is  an  offence  within  those  statutes. 

(a)  By  37  Geo.  3,  c.  123,  s.  1,  purpose,  or  to  obey  the  orders  or 

it  18  enacted,  "that    any  per-  commands  of  any  committee  or 

flon   or   persons   who  shall,   in  body  of  men  not  lawfully  constl- 

any  manner  or  form  whatsoever,  tuted,  or  of  any  leader  or  com-' 

administer,  or  cause  to  be  admin-  mander,    or  other   person,   not 

istered,  or  be  aiding  or  assisting  having  authority  by  law  for  that 

at,  or  present  at  and  consenting  purpose,  or  not  to  inform  or  give 

to,  the  administering  or  taking  of  evidence  against   any  associate, 

any  oath  or  engagement,  purport-  confederate,  or  other  person,  or 

ing  or  intended  to  bind  the  person  not  to  reveal  or  discover  any  un* 

taking  the  same  to  engage  in  any  lawful  combination  or  confede- 

mutinous  or  seditious  purpose,  or  racy,  or  not  to  reveal  or  discover 

to  disturb  the  public  peace,  or  to*  any  ill^rai  %cx  done  or  to  be  done, 

be  of  any  association,  society,  or  or  not  to  reveal  or  discover  any  il- 

confederacy^  formed  for  any  such  legal  oath  or  engagement  which 
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day  of  February,  1834,  at  &c.,  ''did  feloniously  admin- 
ister to  Eliza  Beswick  a  certain  oath  not  to  inform  or 


may  have  been  administered  or 
tendered  to  or  taken  by  such  per- 
son or  persons,  or  to  or  by  any 
other  person  or  persons,  or  the 
import  of  any  such  oath  or  en- 
gagement, shall,  on   conviction 
thereof  by  due  course  of  law,  be 
adjudged  guilty  of  felony,  and 
may  be  transported  for  any  term 
of  years   not   exceeding    seven 
years ;  and  every  person  who  shall 
take  any  such  oath  or  engagement, 
not  being  compelled  thereto,  shall, 
on    conviction   thereof   by   due 
course  of  law,  be  adjudged  guilty 
of  felony,  and  may  be  transported 
for  any  term  of  years  not  exceed- 
ing seven  years."    See  39  Geo.  3, 
c.  79  i  62  Geo.  3,  c.  104 ;  and  67 
Geo.  3,  c.  19.    By  sect.  26  of  the 
latter  Stat,  it  is  enacted,  <' that  from 
and  after  the  passing  of  this  act, 
ail  and  every  the  said  societies  or 
clubs,  and  also  all  and  every  other 
society  or  club  now  established,  or 
hereafter  to  be  established,   the 
members  whereof  shall  be  required 
or  admitted  to  take  any  oath  or 
engagement,  which  shall  be  an 
unlawful  engagement  within  the 
meaning  of  the  37  Geo.  3,  c.  123, 
*<  or  within  the  meaning  of"  the 
62  Geo.  3,  c.  104,  '<or  to  Uke  any 
oath  not  required  or  authorized 
by  law;  and  every  society  or  club, 
the  members  whereof,  or  any  of 
them,  shall  take  or  in  any  manner 
bind  themselves  by  any  such  oath 
or  engagement,  on  becoming,  or 
in  order  to  become,  or  in  conse* 
quence  of  bdng,  a  member  or    ' 
members  of  such  society  or  dub; 
and  every  society  or  club,  the 


members  or  any  member  whereof 
shall  be  required  or  admitted  to 
take,  subscribe,  or  assent  to,  or 
shall  take,  subscribe,  or  assent  to 
any  test  or  declaration  not  re- 
quired or  authorized  by  law,  in 
whatever  manner  or  form  such 
taking  or  assenting  shall  be  per- 
formed, whether  by  words,  signs, 
or  otherwise;  dther  on  becoming 
or  in  order  to  become,  or  in  con- 
sequence of  bdng  a  member  or 
members  of  any  such  society  or 
club ;  and  every  society  or  club 
that  shall  elect,  appoint,  nominate, 
or  employ  any  committee,  dele- 
gate, or  delegates,  representative, 
or  representatives,  missionary  or 
missionaries,  to  meet,  confer,  or 
communicate  with  any  other  so- 
ciety or  club,  or  with  any  commit- 
tee,delegate  or  delegates,  represen- 
tative or  representatives,  mission- 
ary or  missionaries,  of  such  other 
society  or  club,  or  to  induce  or 
persuade  any  person  or  persons 
to  become  members  thereof,  shall 
be  deemed  and  taken  to  be  un- 
lawful combinations  and  confe- 
deracies, within  the  meaning  of" 
Stat.  39  Geo.  3,  c.  79,  "  and  shall 
and  may  be  prosecuted,  proceeded 
against,  and  punished,  according 
to  the  provisions  of  the  said  act ; 
and  every  person  who,  from  and 
after  the  passing  of  this  act,  shall 
become  a  member  of  any  such 
society  or  club,  or  who,  after  the 
passing  of  this  act,  shall  act  as  a 
member  thereof,  and  every  person 
who,  from  and  after  the  passing  of 
this  act,  shall  directly  or  indirect- 
ly maintain  correspondence  or  in- 
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give  evidence  against  any  associate,  confederate,  or  other 
person  belonging  to  a  certain  unlawful  association  or  con- 
federacy, which  said  oath  was  then  and  there  taken  by 
her  the  said  Eliza  Beswick."  The  second  count  stated 
the  oath  to  be  ''  not  to  reveal  a  certain  unlawful  combina- 
tion and  confederacy."  The  third  count  stated  it  to  be 
*'  not  to  reveal  any  act  done  or  to  be  done  by  certain  per- 
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tercourse  with  any  such  society  or 
club»  or  with  any  committee  or 
delegate,  representative  or  mis- 
sionary, or  with  any  officer  or 
member  thereof,  as  such,  or  who 
shall,  by  contribution  of  money  or 
otherwise,  aid,  abet,  or  support 
such  society  or  club,  or  any  mem- 
bers or  officers  thereof,  as  such, 
shall  be  deemed  guilty  of  an  un- 
lawful combination  and  confede- 
racy, within  the  intent  and  mean- 
ing of  the  said  act  (39  Geo.  3,  c. 
79),  and  shall  and  may  be  pro- 
ceeded against,  prosecuted,  and 
punished,  according  to  the  pro- 
visions of  the  said  act  with  regard 
to  the  prosecution  and  punish- 
ment of  unlawful  combinations 
and  confederacies.'*  And  by  the 
26th  sect,  of  the  same  stat.  it 
is  enacted,  *^  That  nothing  in  this 
act  contained  shall  extend,  or  be 
construed  to  extend,  to  any  society 
or  societies  holden  under  the  de- 
nomination of  lodges  of  freema- 
sons, in  conformity  to  the  rules 
prevaiUng  in  such  societies  of 
freemasons,  provided  such  lodges 
shall  comply  with  the  rules  and 
regulations  contained  in  the  said 
act  of  39  Geo.  3,  c.  79,  « re- 
lating to  such  lodges  of  freema- 
sons, nor  to  any  declaration  to  be 
taken,  subscribed,  or  assented  to 
by  the  members  of  any  society, 
VOL.  VI. 


the  form  of  which  declaration 
shall  have  been  first  approved  and 
subscribed  by  two  or  more  jus- 
tices of  the  peace,  and  confirmed 
by  the  major  part  of  the  justices 
present  at  a  general  session,  or  at 
a  general  quarter  sessions  of  the 
peace,  pursuant  to  the  i*ules  a&d 
regulations  contained  in  the  said 
act  of"  39  Geo.  3,  c.  79;  "  nor 
shall  extend,  or  be  construed  to 
extend,  to  any  meeting  or  society 
of  the  people  commonly  called 
Quakers,  or  to  any  meeting  or  so- 
dety  formed  or  assembled  for 
purposes  of  a  religious  or  chari- 
table nature  only,  and  in  which 
no  other  matter  or  business  what- 
soever shall  be  treated  of  or  dis- 
cussed." 

By  the  stat.  3?  Geo.  3,  c.  123, 
s.  2,  it  is  enacted,  that  persons 
who  are  compelled  to  take  unlaw- 
ful oaths,  &c.,  shall  not  be  justi- 
fied or  excused,  unless  they  dis- 
close it  in  the  manner  there  pre- 
scribed within  four  days.  Sect.  3, 
of  the  same  statute  regulates  the 
form  of  the  indictment;  and  sect. 
5  defines  what  shall  be  deemed  an 
oath ;  and,  by  sect.  6,  it  is  provided 
that  these  offences,  if  committed 
in  England,  abroad,  or  at  sea,  may 
be  tried  before  "  any  court  of  oyer 
and  terminer,  or  gaol  delivery  for 
any  county ''  in  England. 
Q  Q  N.  P. 
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1834.  ^^^^  belonging  to  a  certain  unlawful  association."  The 
fourth  count  stated  the  oath  to  be  "  not  to  reveal  any  il- 
legal oath  which  may  have  been  administered  or  tendered 

Bali.  to  or  taken  by  certain  persons  belonging  to  a  certain  un- 
lawful association,  or  the  import  of  any  such  oath/'  The 
Jl/ih  count  stated  the  oath  to  be  **  not  to  inform  or  give 
evidence  against  any  associate  or  other  person  belonging 
to  a  certain  association.*'  The  sixth  count  stated  it  to  be 
''  not  to  reveal  a  certain  other  unlawful  combination." 
The  seventh  count  charged  that  the  prisoner  did  "  cause 
to  be  administered"  to  the  said  Eliza  Beswick  an  oath 
"  not  to  reveal  any  act  done  or  to  be  done  by  certain  per- 
sons belonging  to  a  certain  other  unlawful  association." 
The  eighth  count  was  for  causing  to  be  administered  an 
oath,  the  same  as  in  the  fourth  count.  The  ninth  count 
was  for  causing  to  be  administered  to  E.  B.  an  oath  "  to 
be  of  a  certain  association,  society,  or  confederacy,  formed 
for  the  purpose  of  disturbing  the  public  peace."  The  tenth 
count  was  for  causing  to  be  administered  to  her  an  oath 
'*  to  obey  the  orders  of  a  certain  committee  or  body  of 
men  not  lawfully  constituted,  and  of  certain  persons  not 
having  authority  by  law  for  that  purpose.'* 

The  prisoners  pleaded  guilty,  and  were  recommended 
to  mercy  by  the  committing  magistrate.  Dr.  Greaves,  and 
also  by  F.  V.  Lee^  on  the  part  of  the  prosecutors. 

The  following  are  copies  of  the  depositions  which  were 
adverted  to  by  the  learned  Judge  in  delivering  his 
opinion. 

"The  Deposition  of  Eliza  Beswick,  the  wife  of 
Richard  Beswick,  of  Flash,  in  the  county  of 
Stafford,  traveller. 

"  1  live  in  Flash,  in  the  parish  of  Alstone-field,  and  am 
the  wife  of  Richard  Beswick,  traveller.  I  make  buttons, 
and  am  employed  by  difierent  manufacturers.  In  the  early 
part  of  February  Mr.  Isaac  Brunt,  of  Leek,  came  to  the 
Traveller's  Rest,  a  public-house  where  a  trade's  union  was 
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kept^  and  advised  the  button  people  to  commence  a  union ;  1^34^ 
and  if  we  would  convene  a  meeting  they  would  attend^ 
and  put  them  in  a  way.  Consequently,  Jose^ih  Coates, 
Thomas  Malkin,  William  Ball,  Joseph  Haywood,  and  ^^^^* 
Henry  Booth  came  to  the  Traveller's  Rest  on  the  S7th  of 
February.  I  was  there.  They  all  said  it  would  be  for  our 
good  to  enter  the  union,  and  that  we  should  never  have 
cause  to  repent  it.  There  were  a  great  number  of  women 
there.  We,  of  our  own  free  will,  declared  that  we  would  not 
make  any  buttons  under  6d.  and  10 J.  They  sang  and 
prayed,  and  then  we  took  the  oath,  and  in  what  they 
called  the  club-room.  Previously  to  going  into  the  room, 
a  woman,  whom  I  do  not  know,  bound  my  eyes  with  a 
handkerchief,  and  led  me  to  a  large  dining-tabie  in  the 
club-room.  We  all  knelt  down,  and  had  our  right  hands 
on  the  left  breast,  and  the  left  hands  on  the  Bible.  We 
solemnly  declared  we  would  not  make  any  buttons  under 
6d.  or  lOd.^  that  we  would  keep  all  the  secrets  of  the 
lodge,  and  never  give  our  consent  that  any  of  the  money 
should  be  divided  or  appropriated- to  any  other  purpose 
than  the  use  of  the  union :  if  we  did,  might  our  souls 
drop  into  the  bottomless  pit.  One  of  the  prisoners  then 
said,  *  Now,  sisters,  you  are  members  of  our  honourable 
society,  and  may  you  ever  prove  worthy  of  the  honour 
conferred  upon  you.*  Joseph  Haywood  gave  me  the 
the  words,  and  I  repeated  them  after  him.  We  kissed 
the  Bible  previous  to  using  the  words  above  stated.  Sarali 
Beswick  was  awom  at  the  $ame  time.  1  had  hold  of  her 
hand.  We  were  to  subscribe  2d*  weekly;  and,  at  the  ex- 
piration of  a  quarter  of  a  year,  we  were  to  turn  out  for 
wages ;  and,  while  the  turn  out  was,  they  would  allow  6«. 
per  week.  All  the  prisoners  and  William  Heath  were 
present  while  I  was  initiated.  Mr.  Haywood  gave  me  my 
oath ;  and  William  Ball,  I  was  informed,  had  the  whole 
management  of  the  union.  I  paid  2d.  for  entrance  money, 
and  they  came  again  in  about  three  weeks,  and  received 
Gd.  from  me.  I  paid  the  6dL  to  John  Johnson.   I  collected 
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1834.  two  different  sums,  one  was  31,  5s.  8d,,  and  the  other  I  do 
not  recollect.  I  collected  it  at  the  request  of  John  John- 
son and  Paley.    Bocock  Paley  and  John  Johnson  came  to 

Ball.  the  Flash  some  time  after  we  had  been  initiated,  and  told 
us  the  Dorchester  men  had  been  transported  for  giving 
the  oath,  and  begged  of  us  to  be  initiated  afresh.  We 
readily  consented  to  it,  and  we  were  initiated  afresh,  and 
John  Johnson  delivered  me  the  book  now  produced. 
When  we  were  sworn  the  handkerchief  hurt  my  eyes,  and 
I  put  it  up,  so  that  I  could  see  what  was  going  on.  I  saw 
the  prisoners  and  William  Heath  present.  Heath  and 
Haywood  had  white  dresses  on,  like  surplices.  I  cannot 
take  upon  me  to  swear  that  Heath  administered  an  oath, 
but  he  was  taking  an  active  part  in  other  measures  that 
went  on.  Haywood  administered  the  oath  to  me.  Two 
persons  held  a  hatchet  and  a  sword  over  the  table  during 
the  ceremony.  They  then  took  the  handkerchief  off  my 
eyes,  and  I  left  the  room.  It  was  crowded  to  excess.  The 
book  now  produced  contains  an  account  of  the  different 
sums  received  by  me  on  account  of  the  union. 

•*  Cross-examined  by  Henry  Booth. — I  will  swear  that 
William  Ball,  'J'hom:is  Malkin,  Joseph  Coates,  Joseph 
Haywood,  and  Henry  Booth  were  present  when  Haywood 
gave  me  the  oath.  Some  of  them  presented  the  books  to 
the  persons  present,  and  some  were  seeing  that  they  re- 
peated the  words  after  they  presented  the  oath.  When 
the  quarter  was  up  we  met  at  the  Royal  Cottage,  at  Middle 
Hills,  and  struck  in  form,  and  refused  to  make  buttons  at 
the  old  prices.  I  had  some  conversation  at  the  Globe  Inn, 
in  Leek,  in  an  upstairs  room,  with  Mr.  Haywood,  about 
relieving  us.  Mr.  Ball  and,  I  think,  George  Plant  were 
present.  Betty  Beswick  went  with  me.  They  told  me 
the  funds  were  so  low  that  they  could  not  relieve  us. 
Some  time  since,  and  after  I  had  been  to  the  magistrates 
at  Mayfield,  my  husband  wrote  an  anonymous  letter  ad- 
dressed to  Mr.  William  Ball,  requesting  the  unionists  to 
come  to  some  agreement  with  the  people  at  Flash,  who 
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had  been  initiated  into  the  union.  I  have  never  received 
any  answer  back  from  them.  1  put  the  letter  into  the 
Leek  post-ofSce  myself. 

(Signed)        Eliza  Beswick. 
'^  Taken  and  sworn  before  me, 
W.  Greaves." 

The  deposition  of  Sarah  Beswick  was  as  follows: — 
''  I  am  a  button-maker,  and  a  member  of  the  union. 
Some  time  ago  I  heard  there  was  to  be  a  meeting  at  the 
Traveller's  Rest,  in  Flash,  to  uphold  the  prices  of  the 
button  trade.  In  consequence  of  which  I  went  there,  and 
saw  Henry  Booth  and  Joseph  Haywood.  I  paid  2d. 
entrance  to  Booth.  1  was  then  blindfolded,  just  as  I  en- 
tered by  the  door,  by  some  man ;  a  woman  then  led  me — 
she  came  from  Leek,  and  told  me  to  kneel  down,  and  lay 
my  right  hand  upon  my  left  breast,  and  my  left  upon  the 
Bible.  I  did  so.  Some  man  told  me  if  I  ever  consented 
to  make  any  buttons  for  less  than  the  lodge  price,  6d.  and 
lOd.,  and  if  ever  I  divulged  any  thing  of  the  secrets,  my 
soul  might  drop  into  the  bottomless  pit ;  and  I  repeated 
the  words  after  him.  After  that  I  kissed  the  book.  I  con- 
sidered I  had  taken  an  oath.  Then  the  bandage  was 
taken  off  my  eyes,  and  I  saw  Henry  Booth  and  Joseph 
Haywood.  Haywood  was  the  person  who  swore  me.  He 
had  a  white  surplice  on.  There  was  two  with  surplices ; 
one  man  had  a  sword  and  another  an  axe.  They  put  it 
down  to  the  bottom  of  the  table,  and  said  something;  but 
I  do  not  know  what,  I  was  frightened.  We  were  to  pay 
2d»  a  week  for  three  months  .to  the  union,  and  then  to 
turn  out,  and  receive  Ss.  a  week  from  the  union.  At  the 
expiration  of  three  months  we  turned  out,  and  I  beUeve 
Mr.  Beswick  applied  for  some  relief  for  us,  but  we  got 
none.  John  Johnson  and  Mr.  Beswick  received  money 
from  me  several  times.  The  persons  who  had  the  sur- 
plices on,  one  had  the  blue  and  the  other  a  red  scarf 
over  the  shoulder.  Eliza  Beswick  was  in  the  room  when  I 
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1834.  ^^  initiated}  and  1  had  hold  of  her  by  the  hand,  I  was  so 
frightened.  There  has  not  been  any  person  to  me  to 
make  this  business  up;  but  we  were  detained  this  morning 
by  three  or  four  persons,  who  came  to  stop  us  from  coming 
before  the  magistrate. 

"The  mark  X  of 

Sarah  Beswick. 
**  Taken  and  sworn  before  me, 
William  Greaves." 

There  were  two  other  depositions  to  the  same  effect. 

Williams,  J. — I  am  bound  to  say  that,  having  read  the 
depositions,  I  do  not  entertain  a  particle  of  doubt  that, 
provided  the  facts  there  disclosed  had  been  proved 
against  you,  it  was  an  offence  within  the  statutes;  and  I 
believe  that  no  man,  who  has  the  fairness  or  industry 
to  peruse  those  acts  of  Parliament,  and  to  understand 
them,  can  entertain  a  doubt  that,  to  administer  an  oath  or 
engagement  not  to  reveal  the  secrets  of  any  association,  is 
within  the  stat.  37  Geo.  3,  c.  137,  as  explained  and  mo- 
dified by  subsequent  statutes — I  say  that  it  is  within  the 
meaning  of  those  statutes,  not  as  has  been  ignorantly  sup- 
posed or  represented,  because  it  had  reference  to  any 
matter  respecting  wages ;  but  on  the  ground  that  every  as- 
sociation of  that  kind,  bound  together  by  an  oath  not  to 
disclose  the  proceedings  of  that  society,  is  for  that  reason, 
and  not  for  the  other,  an  unlawful  combination  within  the 
meaning  of  the  statutes  of  the  realm. 

The  prisoners  were  discharged  on  their  own 
recognizances,  to  appear  to  receive  judg- 
ment when  called  upon. 

F.  V.  Lee,  for  the  prosecution. 
Ludlow,  Scrjt.,  and  Godson,  for  the  prisoners. 
[Attornics— Crtwo,  and  Jones,'] 
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Tbe  following  case,  being  on  the  same  subject,  we  have  subjoined 
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Indictment  for  administering  an  unlawful  oath,  which  was  admin-  The  protisioDs 

istered  to  sixteen  persons  before  they  went  out  for  the  purpose  of  night  ^  ^    a*'*'*!  23 

poaching  (o).  The/r«<count  stated  that  the  prisoner,  on  the  18th  Jan.  50  which  make  it  a 

Geo.  3,  at&c,  "feloniously  did  administer,  and  cause  to  be  administered,  ^||e"^^*^"^'^' 

to  one  John  Penny,  one  William  Penny,    one  Thomas  Collins,  one  ful  oath,  are 

John  Allen,  one  Daniel  Long,  one  John  Reeves,  one  John  Hayward,   not  confined  to 
°  '         ^    oaths  adminis- 

one  James  Jenkins,  one  Thomas  Morgan,  one  James  Roach,  one  Robert  tered  with  either 

Groves,  one  Thomas  Hayward,   one  Anthony  Barton,  one  William  *mutinou«pra 

Collins,  one  William  Gteenaway,  and  one  John  Burley,  a  certain  oath,       a  party  of 

then  and  there  accordingly  taken  by  the  said  John  Penny,  &c. ;  and  "*tcen  persons 

which  said  oath  then  and  there  purported  and  was  then  and  there  in-  out  armed  for 

tended  to  bind  the  said  John  Penny,  &c.,  then  and  there  taking  the  same,  the  purpose 

not  to  inform  or  give  evidence  against  any  associate,  confederate,  or  ing;  before 

other  person,  of  or  belonging  to  a  certain  association  and  confederacy  of  they  went  out 

persons   then  and  there  associated  and  confederated  together  to  do  a  ^^^^  them^ll 

certain  illegal  act,"  against  tiie  statute,  &c.  to  secrecy  :— 

Second  count.—"  That  the  said  William  Adams  Brodribb,  on  the  said  ^f^Jfj  *  [^aT^ 

IStfa.  Jan.,  in  the  fifty-sixtli  year  aforesaid,  with  force  and  arms,  at  More-  statute. 

ton  aforesaid,  feloniously  did  administer  and  cause  to  be  administered  to  oerso^s^took  the 

the  said  John  Penny,  &c.  a  certain  oath,  then  and  there  accordingly  same  unlawful 

taken  by  the  said  John  Penny,  &c. ;  which  laslrmentioned  oath  then  ^^^*  ^^^  ^J. 

and  there  purported,  and  was  then  and  there  intended,  to  bind  the  said  all  being  pre- 

John  Penny,  &c.,  so  then  and  there  taking  the  same,  not  to  reveal  or  *fi^t:-— Held, 
"         '  o  »  that  the  person 

who  administer- 
ed it  might  be 
convicted  on  an  indictment  for  administering  "  a  certain  oath  to  A.,  B.,  C,  D.,  &c.  (naming  the 
whole  sixteen  persons). 

If  the  indictment  state  the  oath  to  have  been  not  to  inform  or  give  evidence  against  any  person 
belonging  to  a  confederacy  of  persons  associated  together  '*  to  do  a  certain  illegal  act,"  this  is 
saffident  without  its  being  stated  what  the  illega(  act  was. 

If  the  oath  administered  was  intended  to  make  the  parties  to  whom  it  was  administered  believe 
themselves  under  an  engagement,  it  is  equally  within  the  statute  whether  the  book  on  which  they 
were  sworn  was  a  Testament  or  not. 

(a)  Eleven  of  these  persons  were  January,  1816,  and  convicted : — two 

tiitd  at  dieaa  asaises  for  the  murder  of  of  them  were  afterwards  executed,  and 

WiUiam  Ingram,  an  assistant  game-  the  remaining  nine  were  transported  for 

keeper,  on  the  night  of  the  18th  of  life. 
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discover  a  certain  illegal  act  thereafter  to  be  done  by  them  the  said  John 
Penny,  &c.|  then  and  there  associated  and  confederated  for  that  purpose, 
against  the  form  of  the  statute,''  &c. 

Third  Count.— **  That  the  said  William  Adams  Brodribb,  on  the  18th 
January,  at  Moreton  aforesaid,  feloniously  did  administer  and  cause  to  be 
administered  to  the  said  John  Penny,  &c,  a  certain  other  oath,  then  and 
there  accordingly  taken  by  the  said  John  Penny,  &c.,  and  which  said 
last-mentioned  oath  then  and  there  purported,  and  was  then  and  there 
intended,  to  bind  the  said  John  Penny,  &c.  to  disturb  the  public  peace, 
against  the  form  of  the  statute,"  &c. 

The  fourth, /ifihf  and  sixth  counts  were,  for  being  present,  aiding  and 
consenting  at  the  administration  of  the  oath.  The  ievetUh,  eighth,  and 
ninth  counts  were  the  same  as  the  first,  second,  and  third,  only  laying 
it  as  an  engagement  instead  of  an  oath  ,*  and  the  tenth,  eleventh,  and 
twelfth  corresponded  to  the  fourth,  fifth,  and  sixth,  for  being  present, 
aiding,  and  consenting  at  the  administration  of  the  engagement 

A  witness  named  Greenaway  said,  **  I  was  at  Allen's  house  on  tbe 
18th  January  last,  at  Lower  Moreton;  he  lives  about  two  hundred 
yards  from  me.  Allen  is  a  farmer,  a  young  man :  I  know  the  prisoner 
Brodribb,  who  also  lives  rather  better  than  half  a  mile  from  John 
Allen's.  Brodribb  is  an  attorney.  Allen  and^Brodribb  were  intimate : 
I  have  often  seen  them  together  at  Allen's  house.  I  saw,  on  the  night 
of  the  18th,  Brodribb,  Kean,  and  Hasell,  at  Allen's.  They  came  about 
a  quarter  before  ten.  Allen  was  not  at  home.  Beside  me,  there  were 
at  that  time  two  Pennys,  two  Collins 's,  Daniel  Long,  and  the  three 
gentlemen.  A  little  after  ten,  Allen  himself  came  home.  We  were  all 
in  the  kitchen.  When  Allen  came  in,  he  brought  with  him  some 
powder  and  shot ;  he  put  it  down  on  the  table  in  the  kitchen  before  the 
party.  The  poachers  who  went  out  that  night  were  not  all  present  then : 
only  those  I  have  just  mentioned.  Long  and  I  were  in  discourse  about 
keepers,  or  something ;  Brodribb  said,  one  poacher  will  beat  two  or  three 
keepers.  The  two  Pennys,  and  the  two  Collins's,  brought  in  a  gun 
a-piece.  Allen  said, '  there 's  some  ammunition  for  you,  gentlemen ;  it 
amounts  to  sixty  charges.'  One  of  the  company  asked,  'have  you 
brought  any  flints? '  and  Allen  said,  *  yes,  gentlemen,  I  can  accommo- 
date you  with  that'  He  then  put  his  hand  in  his  pocket,  produced  some 
flints,  and  put  them  on  the  table.  I  went  out  into  the  orchard,  and 
came  in  again.  As  I  went  out,  Barton  and  Reeves  were  coming  up. 
Barton  went  in,  after  speaking  to  me.  There  were  some  streaks  of 
black  on  his  face  in  three  or  four  places.  Reeves  also  went  in.  Before 
I  returned,  the  two  Hay  wards,  Groves,  Roach,  and  Morgan  had  come 
in.    There  were  nine  guns;  I  don't  know  who  brought  them:  one  was 
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double-barrelled.     In  a  few  minutes  afterwards,  I  returned  into  the  .g^g 

kitchen.  Some  went  into  the  parlour,  and  came  back  with  their  faces 
blacked:  and  as  some  came  out,  others  went  in.  I  don't  recollect 
whether  Brodribb  was  in  the  kitchen  or  not  when  I  returned  from  the 
orchard.  We  aU  had  our  faces  blacked,  except  Brodribb,  Hasell,  and 
Kean :  that  is,  all  who  were  going  out  Burley  and  Jenkins  were  not 
present  at  that  time.  While  the  faces  were  being  blacked,  Kean  chalked 
the  hats.  The  hats  of  aU  who  were  going  out  were  chalked.  Some  one 
of  the  party,  I  don't  know  who,  said,  '  we  should  be  sworn ;  Mr.  Brodribb, 
you  shall  swear  them.'  This  was  said  in  the  parlour.  Mr.  Brodribb  then 
went  out  of  the  parlour  into  the  kitchen,  and  fetched  a  book,  and  re- 
turned into  the  parlour  to  the  party.  He  swore  the  men  with  that  book, 
two  or  three  at  a  time.  When  I  was  sworn,  two  were  sworn  with  me : 
Mr.  Brodribb  had  hold  of  one  comer  of  the  book,  and  we  three  of  the 
other  three  comers.  He  said,  '  you  shall  not  peach  upon  each  other  of 
the  party,  so  help  you  God ;  and  kiss  the  book.'  He  gave  us  the  book 
as  he  said  this ;  and  we  kissed  the  book,  every  man  round,  as  he  gave 
the  oath.  Burley  and  Jenkins  came  in  directly  after  this :  they  were 
not  admitted  further  than  the  bottom  of  the  stairs :  they  were  sworn 
there  the  same  as  the  rest  of  us  had  been  by  Mr.  Brodribb.  Altogether 
we  who  went  out  that  night  were  sixteen.  Before  we  went  out  of  Allen's 
house,  we  were  all  sworn  as  I  have  stated.  Mr.  Brodribb  was  the  person 
who  swore  us  all.  We  sixteen  were  going  out  that  night  to  poach.  Our 
design  was  no  secret  to  those  who  were  present  in  the  house.  The  hats 
of  all  the  party  were  chalked.  Allen's  had  a  King's  crown ;  the  rest  had 
letters,  and  a  white  spot.    Kean  chalked  Allen's  hat" 

The  examination  of  the  prisoner,  taken  by  the  Rev.  J.  B.  Cheston,  the 
committing  magistrate,  before  whom  the  prisoner  was  examined,  was 
read,  it  was  as  follows :  '*  I  had  no  knowledge  whatever  of  the  party 
meeting  at  Allen's  house  tiU  I  saw  them  there.  I  saw  a  number  of 
people  there  assembled,  which  rather  astonished  me.  Amongst  the  rest 
I  saw  Greenaway  and  others,  about  sixteen,  besides  myself  and  two 
friends.  I  did  not  know  where  they  were  going.  It  had  been  reported 
several  days  that  a  party  were  going  out  by  night  to  kill  game.  Many 
whom  I  saw  there  were  notorious  poachers,  and  therefore  I  thought 
they  were  going  out  that  evening.  The  party  were  armed :  some  had 
sticks,  some  had  guns.  Greenaway  had  a  gun :  one,  if  not  both  of  the 
Pennys,  had  guns,  I  believe ;  I  should  rather  think  that  one  of  the 
CoHlns's  had  also  a  gun.  I  am  positive  Allen  had  no  gun.  I  suppose 
there  were  five,  six,  or  seven  guns.  Before  they  went  away  from  Allen's 
house,  some  one,  but  who  I  do  not  know,  proposed  that  they  should  be 
sworn.  Some  one  said,  '  Mr.  Brodribb,  wiD  you  swear  us?'  and  asked 
for  a  Testament.    I  went  into  the  next  room,  and  saw  a  book,  called 
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'  The  Young  Man's  best  Companion,'  an  account  book.  I  returned 
whfa  the  book,  and  put  it  on  the  taUe;  and  some  one  took  it  up ;  and  I 
then  said,  '  Yon  shall  not  betray  your  companions.'  I  did  not  add. 
So  help  you  God.'  Many  of  them  kissed  the  book.  I  was  yery  carefbl 
ihat  the  book  was  not  a  Testament" 

Taunton  and  Ludlow,  for  the  prisoner,  objected,  first,  that^  as  the  pn- 
amble  of  the  statute  refers  only  to  meetings  for  mntinons  and  seditions 
purposes,  no  oaths  are  within  its  prohibitioa,  except  those  administered 
with  some  mutinous  or  seditious  object,  which  was  not  the  case  here. 

HoLBOTD,  J.,  without  hearing  the  counsel  for  the  prosecution,  over- 
mi^  the  objection. 

Taunton  and  Ludlow  secondly  objected,  that  the  statute  onlypro^ 
bibits  those  oadis  of  secrecy  which  relate  to  some  illegal  act,  and  diat 
the  word  "  illegal "  imports  a  criminal  and  not  a  mere  civil  trespass; 
whereas  it  was  a  mere  civU  trespass  that  was  contemplated  at  the  time 
when  ^  prisoner  administered  the  oaths. 

HoLioTD^  J.,  without  hearing  the  counsel  for  the  prosecution,  over- 
ruled this  objection. 

Taunton  and  Ludlow  thirdly  objected,  that  the  oath  was  laid  in  the 
indietment  as  '*  a  oertsin  oath  "  (in  the  singular  number)  to  aU  the  six- 
teen, whereas  the  evidence  made  it  appear  that  the  sixteen  were  sworn 
in  succession  by  a  series  of  oaths. 

Liauneey  oxkd' PuUisr,  hr  the  prosecution. — ^The  fomr  of  words  being 
the  same,  and  fSbe  occasion  the  same  likewise,  the  oath  was  the  same 
oath  to  all  the  sixteen,  though  it  was  taken  by  them  successively. 

Aiitf,  on  the  same  side. — ^The  word  "oath,"  in  the  language  of  the 
hnr,  is  costomarify  used  in  the  singular  number,  when  &e  same  ftvm  is 
adminiBtered,  on  the  same  occasion,  to  a  nvwber  of  persens,  akhoiigh  tiny 
take  tke  oath  in  sueosssioa..  The  grand  jury  are  idways  sworn  by  three 
or  ibai^  ai  a  time ;  bnt  the  iadictttients  invariably  b^gm,  "  The  jorors 
for  OUT  Lord  the  Kifljg  upon  theit  oath  preaenl"  Besides^  the  iadielh 
OMttt  h^te  would  be  sufficiently  supported  by  proof  of  the  adminsstvar 
fSen  of  the  oath  to  any  one  of  the  persons  mentioned ;  just  as  an  indiet" 
meMI  ibr  larseny,  where  the  prisoner  is  diaiged  with  having  stshn 
various  articles,  is  supported  by  proof  of  his  having  stamen  any  one  of 
those  aftide%  whether  the  theft  of  the  rest  be  proved  or  not. 
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H«|.««i]>^  J.--*Tlie  tTidenctt  does  not  Mtm  to  me  to  vtry  from  the  «Q|g 

ohAige  M  laid  in  the  indietinent  Tke  prisoner  did,  at  one  meeting, 
adminiftet  the  oath  to  these  Taiious  persons.  It  was  administered  suo^ 
ceasively  indeed  to  the  seTeral  persons  sworn ;  hut  it  was  the  same  aet 
of  adminiateriag.  The  case,  toe,  of  an  indictment  for  laroeny  allies 
esaetly ;  a  man  is  indicted  for  storing  several  articles,  and  canvicted  on 
proof  of  his  having  stolen  any  one.  So  this  may  he  taken  as  a  complete 
transaction  wilth  respect  to  each  person  sworn ;  and  the  chaige  is  therein 
fvre  inhetantiated  hy  evidence  of  the  prisoner  having  sworn  any  one  of 
the  party.  When  a  man  is  indicted  for  an  assault  on  two  jointly,  he 
may  be  convicted  for  one  assault,  though  he  struck  the  parties  succes- 
sively }  or  he  may  be  convicted  of  the  assault  as  to  one,  and  acquitted  of 
it  as  to  the  other ;  which  shews  that  each  offence  is  complete  by  itself: 
and  I  should  think  this  indictment  satisfied  by  the  mere  proof  of  the 
oath  having  been  administered  to  Oreenaway,  or  to  any  other  IndividoaL 
Enough  being  proved  to  draw  down  tiie  judgment  prescribed  hy  the 
statute,  coneiateatfy  with  the  indictment,  the  conviction  will  be  proper, 
although  there  maybe  also  spnaething  fiirUier  m  the  indictment  to  which 
the  proof  does  not  extend.  I  have  had  no  difficulty  in  my  own  mind; 
but  as  the  ol^eotion  was  a  nice  and  critical  one,  I  th<Right  it  right  to 
hear  all  that  could  bo  urged  before  I  decided  against  it 

The  prisoner  was  called  on  for  his  defence. 

HotaovD,  J.,  (in  summing  up).— If  the  oath  adipinistered  by  the  pri- 
soner to  the  poachers  was  intended  to  make  the  people  believe  themselves 
under  an  engagement,  it  is  equally  within  the  act  whether  the  book  made 
use  of  was  a  Testament  or  not.  Aa  to  the  assembly  itself,  and  its  objeeti 
it  is  impossible  that  a  meeting  to  go  out  with  fiicea  thus  disguised,  at 
night,  and  under  such  circumstances,  can  be  any  other  than  an  unlawfiil 
assem'bly :  in  which  case,  the  oath  to  keep  it  secret  is  an  oath  prohibited 
by  this  statute.  If  to  go  out  in  such  a  manner  be  not  indictable  as  a 
conspiracy,  it  is  clearly  an  oflhnce  visiteble  by  penalties ;  perhape  it  may 
even  be  indictable  as  a  riot  It  is  not,  however,  necessary  to  determine 
that  question  now ;  because  it  is  beyond  all  doubt  an  assembly  for  the 
purpose  of  an  illegal  act. 

Verdict— Guilty. 

Taunton  and  Ludlow  moved  to  arrest  the  judgment,  on  the  ground 
that  the  indictment  did  not  in  any  of  its  counts  set  forth  the  nature  of 
the  act  which  the  party  were  sworn  to  do  or  to  keep  secret  The  third, 
sixth,  ninth,  and  twelfth  counts,  in  which  the  oath  is  laid  as  binding  the 
party  "  to  disturb  the  public  peace,"  may  at  once  be  put  out  of  the  ques- 
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1816.  ^^°'  ^^^  having  been  no  evidence  that  the  disturbance  of  the  public 

peace  was  any  part  of  the  task  imposed  by  the  oath»  the  tenor  of  which* 
was  merely  an  obligation  to  secrecy.  Then  the  other  eight  counts  do 
indeed  correctly  state  the  oath,  as  binding  the  party  to  secrecy ;  but  not 
one  of  those  counts  specifies  the  nature  of  the  act  intended  to  be  so  kept 
secret;  each  count  using  the  same  general  words,  "a  certain  illegal 
act"  This  is  insufficient,  for  the  illegality  of  the  act  is  of  the  essence  of 
the  offence ;  and  unless  the  act  itself  is  described,  there  is  nothing  on  the 
face  of  the  indictment  to  shew  that  it  is  an  illegal  one,  and  consequently 
nothing  upon  which  the  prisoner  can  be  convicted. 

HoLROTD,  J. — I  think  that  the  four  counts  respecting  the  disturbance 
of  the  public  peace  are  unsupported  by  the  evidence ;  but  I  also  think 
that  upon  the  other  eight  counts  the  prisoner  has  been  property  con- 
victed. If  a  person  is  indicted  for  doinff  an  illegal  act,  the  act  itself  must, 
it  is  true,  be  set  forth  in  the  indictment  in  order  that  the  Court  may  see 
that  what  he  has  done  is  illegal;  but  here  the  offence  is  not  the  illegal 
act  of  the  poachers,  but  the  administration,  by  the  prisoner,  of  the  oath 
which  preceded  it.  The  offence  for  which  the  prisoner  is  indicted — ^that 
is,  the  oath  itself— is  sufficiently  set  out  in  this  indictment ;  and  that  is 
all  the  rules  of  pleading  require.  That  which  the  defendant's  counsel 
wish  to  have  had  stated  is  no  part  of  what  the  prisoner  did— it  is  not  the 
offence  itself,  but  something  collateral,  or  at  least  extrinsic  It  is  easy 
to  suppose  a  case  where  the  illegal  object  is  not  revealed  eren  to  the  par- 
ties sworn,  until  they  have  taken  the  oath  not  to  divulge  it  If  a  person 
were  overheard  administering  such  an  oath,  can  there  be  a  doubt  that  he 
would  be  indictable?  And  yet  it  might  be  impossible  to  learn  the  ob- 
ject so  precisely  as  to  set  it  forth  upon  the  indictment  I  must  therefore 
proceed  to  pass  sentence  upon  the  prisoner. 

Sentence — Seven  years*  transportation* 

Dauneeff,  PuUer,  and  TwUs,  for  the  prosecution. 
Taunton,  and  Ludlow,  for  the  prisoner. 

[Attornies— Bfo«ofR#  ^  WtlU,  and  HateiL] 

See  the  catei  ofRexr,  Lovelats,  pott,  p.  596 ;  and  Rex  v.  Dixon,  pott,  p.  601. 
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SHROPSHIRE  ASSIZES. 

(Civil  Side.) 

BEFORE  MR.  JUSTICE  WILLIAMS. 


Woodward  v.  Ball.  /h/^  30^A. 

XJEBT  for  work  and  labour  as  an  apothecary,  and  PracUiing  as  an 
for  medicines  supplied,  and  for  journies  and  attendance,  the  n^i^up 
and  upon  an  account  stated.     Plea  as  to  the  work  and  «nd  preparing 

■^  ^     ^  medicines,  pre- 

labour,  &c.  as  an  apothecary,  that  the  plaintiff  was  not  tcnbed  either 

in   practice  prior  to  or  on  the   1st  of  August,    1815,  orbyanyother 

and  that  he  had  not  since  obtained  a  certificate  from  the  Sirapothcwy 

Apothecaries*  Company ;  and,  as  to  the  account  stated,  Wmieif. 

Xhe  actinff 

nil  debet.     Replication,  that  the  plaintiff  was  in  practice  aiaiurgeonor 
on  and  before  the  1st  of  August,  1815  (following  the  words  J^p^^ng 
of  the  plea)  (a).  "  ■"  ^^^^'  ,^ 

^       ^  ^   ^  cary;  nor  woald 

the  party  lup- 
plying  medicine 
to  a  friend  be  so.     But  if  the  party  toughi  Ms  Uoing  by  practising  as  an  apothecary,  that  is  suffi- 
cient, as  it  is  not  essential  that  he  should  ha?e  gained  his  whole  li?elihood  hy  his  practice. 

(a)  As  the  form  of  thb  plea  is  been  made,  performed,  and  given 

not  in  any  of  the  printed  coUec-  by  the  said  plaintiff  as  an  apothe- 

tions  we  ha?e  subjoined  it: —  cary  therein  mentioned,  saith  that 

Plea — And  the  said  defendant,  the  said  plaintiff  was  not  in  prac- 

by  James  Hore,  his  attorney,  as  tice  as  an  apothecary  prior  to  or 

to  the  several  sums  of  money  and  on  the  1st  day  of  August,  in  the 

causes  of  action  in  the  sud  decla-  year  of  our  Lord,  1815,  ndther 

ration  mentioned,  so  far  as  the  hath  he  the  sud  plaintiff  at  any 

same  relate  to  the  work  and  labour,  time,  either  before  or  since,  ob- 

care,  diligence,  and  attendance  on  tuned  a  certificate  to  practise  as 

the  said  plaintiff,  therein  alleged  an  apothecary  from  the  master, 

to  have  been  done,  performed  and  warden,  and  sodety  of  the  art  and 

bestowed,  and  the  medicines  and  mystery  of  apothecaries  of  the 

other  necessary  things  therein  al-  city  of  London,  and  this  he  the 

leged  to  have  been  found  and  pro-  said  defendant  is  ready  to  verify, 

vided,  administered,  delivered,  and  &c. ;  and  as  to  the  said  sum  of  10/^ 

applied,  and  the  journies  and  at-  in  the  said  declaration  alleged  to 

tendance  therein  alleged  to  have  be  due  from  the  said  defendant  to 


578  CASES  ON  THE 

1834.  '^^  prove  the^plaintiff  in  practice  as  an  apothecary^  the 

indenture  under  which  he  was  apprenticed  to  and  served 
Mr.  Curtis,  who  was  proved  to  be  a  surgeon  and  apothe- 
cary in  large  practice,  was  put  in;  and  it  was  proved,  that, 
after  the  expiration  of  his  apprenticeship,  which  was  in 
the  month  of  June,  1814,  the  plaintiff  fitted  up  a  room  in 
his  mother's  house  in  Queen  Square,  as  an  apothecary's 
shop,  and  had  supplied  medicines  to  friends  of  his  mother 
while  he  so  kept  a  shop  there.  It  was  further  proved, 
that,  in  the  month  of  December,  1814,  the  plaintiff  re- 
moved to  Gloucester  Street,  Queen  Square,  where  he  re- 
mained two  years,  and  that  he  then  had  a  regularly  fitted 
up  apothecary's  shop  with  a  counter  in  it,  show  bottles  in 
the  window,  and  a  plate  on  the  door,  with  the  words, 
'*  Woodward,  Surgeon  and  Accoucheur,"  engraved  on  it. 

Williams,  J. — Practising  as  a  surgeon  or  as  an  ac- 
coucheur would  not  of  itself  be  sufficient  to  entitle  the 
plaintiff  to  recover  in  this  action. 

Ididlow,  Serjt.,  for  the  defendant,  submitted,  that  open- 
ing a  shop  was  not  a  sufficient  practising  to  entitle  the 
plaintiff  to  a  verdict;  and  that  the  jury  must  be  satisfied 
that  the  plaintiff  was  bond  fide  practising  as  an  apothe- 
cary, and  not  merely  attempting  to  do  so. 

Williams,  J.,  (m  summing  up). — The  practising  as  an 
apothecary  is  the  mixing  up  and  preparing  of  medicines 
prescribed  by  a  physician  or  other  medical  practitioner,  who 
prescribes;  or  the  mixing  up  and  preparing  of  medicines 
prescribed  by  the  party  himself;  and  the  cure  of  a  wound 

the  said  plaintiff,  upon  an  account         Replication, — A  similiter  as  to 

stated  between  them,  the  said  de*  the  plea  of  nil  debet,  and  to  the  re- 

fendant  satth  that  he  never  was  In-  sidue  an  allegation  that  the  plain- 

debted  in  manner  and  form  as  in  tiff  was  in  practice  on  and  before 

the  said  declaration  is  alleged,  and  August  Ut,  1816,  (exactly  follow- 

of  this  he  puis  himself  upon  the  ing  the  terms  as  the  plea),  and  con- 

eouBtry.  eluding  to  the  country. 
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or  the  treatment  of  any  case  which  is  purely  a  surgical  ^g34^ 
case  would  not  be  a  practising  as  an  apothecary;  nor  do  I 
think  that  the  mere  application  of  a  friend  for  medicine,  to 
give  a  young  man  the  aspect  of  business,  would  be  a  suf- 
ficient practising  within  this  act.  Still,  it  is  not  essential 
that  he  should  hare  attended  any  particular  number  of 
patients ;  and  the  question  I  shall  therefore  leave  to  you 
is,  whether  the  plaintiff,  on  and  before  the  1st  of  Au- 
gust, 1815,  was  bond  fide  in  practice  and  seeking  his 
living  by  practising  as  an  apothecary.  If  you  think  that 
he  was,  I  think  that  he  is  entitled  to  a  verdict. 

The  foreman  of  the  jury. — We  find  a  verdict  for  the 
plaintiff,  and  that  he  was  in  practice  endeavouring  to  gain 
a  livelihood. 

WiLLiABis,  J. — ^Are  you  of  opinion  that  he  was  in 
practice? 

The  foreman  of  the  jury. — We  find  that  he  was  in 
practice;  but  we  do  not  know  that  he  got  his  whole  live- 
lihood by  his  practice. 

Williams,  J. — ^It  is  not  essential  that  he  should  have 
gained  his  whole  livelihood  by  his  practice.  The  verdict 
must  be  entered  for  the  plaintiff. 

Verdict  for  the  plaintiff— Damages,  8/.  4s, 

Talfourdt  Serjt.,  and  Whateley,  for  the  plaintiff. 
Ludhw,  Serjt.,  and  Godson,  for  the  defendant. 
[Attornies — Harper^  and  fliore.] 


In  the  ensuing  term,  Ludlow^  Serjt,  applied  to  the  0>urt 
of  Exchequer  for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial;  but  the  Court  refiised  a  rule. 
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HEREFORD  ASSIZES. 
cavil  Side.) 

BEFORE  MR.  BARON  ALDERSON. 


.     ...  Hemming  v.  Parry. 

Aug.  4M. 

In  general,  the    ASSUMPSIT  on  the  warranty  of  a  horse.— The  declar- 

PrhLTwiii^"'     ation  stated  that  the  defendant  sold  the  plaintiff  a  horse, 

amend  any  va-    ^nd  warranted  it  sound.     Breach,  that  it  was  unsound. 

rianoe  which 

does  not  go  at  PldBS^-Jirst,  non  asssumpit ;  &nd,  second,  a  special  plea, 
^tte^i^fn  denying  the  unsoundness. 

dispute  between 

the  partieiy  and  * 

which  was  not        As  soon  as  the  case  was  called  on,  Talfourdf  Serjt.,  ap- 

the  op^e  ^  plied  for  leave  to  amend  the  declaration,  as  in  fact  the  war- 

fore^whwe"*"  ranty  had  not  been  a  general  warranty,  as  stated  in  the  de- 

generai  war-  claration,  but  a  warranty  with  a  qualification. 

ranty  of  the 
soundness  of  a 

dtted  o"  Ind  a  Alderson,  B.— If  the  warranty  contained  a  qualification 
warranty  "ex-    ^^ich  docs  not  involvc  any  question  on  the  breach,  I  shall 

ceptinonefiiot"  ,         .n  i 

was  proved,  the  amend  it.  For  example :  if  the  warranty  was  a  warranty 
thededara^n  of  soundness  all  but  One  leg,  and  the  unsoundness  you 
the'^iS^te  S^  ^V^^  ^*  *  defect  of  the  lungs,  I  shall  allow  the  amend- 
between  the       ment;  but  I  should  like  to  hear  the  evidence  before  I  make 

parties  being 

whether  the       any  Order. 


horse  was  a 
roarer. 


Mr.  Hemming,  the  son  of  the  plaintiff,  stated,  that, 
when  he  bought  the  horse,  the  defendant,  Mrs.  Parry, 
said  the  horse  was  sound  everywhere  except  in  one  foot. 

Evidence  was  given  that  besides  having  a  sand  crack  in 
one  of  the  hoofs,  the  horse  was  a  roarer. 

Alderson,  B. — This  is  like  the  case  ot  Jones  v.  Coir- 
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ley  (a),  which  was  a  great  disgrace  to  the  English  law.  I 
shall  order  the  amendment.  If  the  defence  had  depended 
in  any  way  upon  the  qualification^  I  would  not  have  allowed 
the  amendmenti  as  that  would  have  gone  to  the  merits. 
The  report  of  the  law  commissioners  is  the  rule  I  mean  to 
go  upon  (6);  and  if  the  yariance  does  not  go  at  all  to  affect 
the  matter  really  in  dispute  between  the  parties,  and  is 
not  likely  to  mislead  the  opposite  party,  I  shall  allow  it  to 
be  amended.  The  question,  therefore,  is,  whether  the  ex- 
ception in  the  warranty  forms  any  part  of  the  real  dispute 
between  the  parties.  If  it  does  not,  the  amendment  ought 
to  be  made;  but  the  costs  of  the  issue  upon  the  warranty 
must  be  paid  to  the  defendant  at  all  events,  and  the  main 
costs  of  the  cause  will  abide  the  verdiqt  as  to  the  soundness. 

Ludlow,  Serjt. — I  do  not  admit  the  atnended  warranty. 

Aldebson,  B.— ^Then  I  say  nothing  about  costs. 

The  declaration  was  amended,  and  there  was  a — 

Verdict  for  the  plaintiff. 

Talfourd,  Serjt.,  and  jR.  V.  Richards,  for  the  plaintiff. 
Ludlow,  Serjt,  and  M*Mahon,  for  the  defendant. 
[Attomies—ATi/fte,  and  J,  Woodhotue.'] 

(a)  6  D.  &  R.  533.    That  was  variance,  although  the  real  ques- 

an  action  of  assumpsit  on  a  war-  tion  in  dispute  between  the  parties 

rantyofahone.    The  declaration  was,  whether  the  horse  was  un* 

stated  a  general  warranty  of  sound-  sound  by  haying  a  dropsy, 

ness.    The  evidence  was,  that  the  (6)  The  Second  Report  of  the 

defendant  warranted    the   horse  Common  Law  Gommissionersi  p. 

sound  everywhere  except  a  kick  86. 
on  the  leg.    This  was  held  a  f^tal 
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Aug.  5th. 

If  a  parish  be 
indicted  for  the 
non-repair  of  a 
pack  and  prime 
way,  and  it  be 
proved  that  the 
way  ia  a  car- 
riage way,  thia 
ia  a  mi«descrip- 
tion  of  the  way, 
and  the  defen- 
danta  are  enti- 
tled to  be  ac- 
quitted. 

In  an  indict- 
ment for  non- 
repair of  a  high- 
way, it  ia  not 
neceiiary  to 
state  the  ter^ 
nU$ti;  but,  if 
they  are  stated, 
they  moat  be 
proved. 


Rex  v.  The  Inhabitants  of  St.  Weonard*s. 

Indictment  for  the  non-repair  of  a  pack  and  prime 
way.  The  indictment  stated  that  there  was  and  yet  is  a 
certain  common  and  ancient  pack  and  prime  way  leading 
from  the  town  of  Ross^  in  the  county  of  11.^  towards  and 
unto  a  certain  other  common  and  ancient  pack  and  prime 
way  leading  from  Garway  to  Orcop,  and  other  places  in 
the  same  county,  for  all  the  liege  subjects  of  our  said  lord 
the  King  and  his  ancestors,  on  horseback  and  on  foot,  to 
go,  return,  pass,  re-pass,  ride,  labour,  and  drive  their  cat- 
tle, at  their  free  will  and  pleasure;  and  that  a  certain  part 
of  the  said  common  pack  and  prime  way,  situate,  lying, 
and  being  in  the  parish  of  St.  Weonard*8,  in  the  same  coun- 
ty, and  commencing  at  the  lower  gate  of  a  parcel  of  wood- 
land, called  Prior's  Wood,  part  of  the  Colebrook  estate, 
and  passing  through  Prior*s  Wood,  and  part  of  Newton's 
Farm,  and  ending  near  a  cottage  in  the  occupation  of  John 
Andrews,  and  there  communicating  with  the  common  and 
ancient  pack  and  prime  way  leading  from  Garway  afore- 
said to  Orcop  aforesaid,  and  containing  1883  yards  in 
length,  and  in  breadth  15  feet,  on  &c.,  was  out  of  repair. 
Plea— Not  guilty. 

It  was  stated  by  Mr.  Flowers,  who  was  a  witness  for  the 
prosecution,  that,  in  going  along  the  way  from  Ross  to 
Prior*s  Wood  Gate,  a  person  would  pass  2S6  yards  along  a 
turnpike  road,  and  then  enter  upon  and  go  along  a  parish 
road,  and  then  along  another  turnpike  road,  before  he  came 
to  any  road  that  was  merely  a  pack  and  prime  way.  It 
also  appeared  that  the  way  from  Garway  to  Orcop  was 
a  carriage  way. 


Alderson,  B.— You  have  described  the  road  through* 
out  the  whole  as  a  pack  and  prime  way,  and  part  of  it  is 
a  turnpike  road. 
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Ludlow,  Serjt.,  for  the  prosecution.— I  submit  that  a 
way  does  not  cease  to  be  a  pack  and  prime  wayi  because  it 
is  also  a  carriage  way.  ^^ 

The  InhabiUnU 

Alderson,  B. — The  question  is,  whether  this  is  mis-    Weonard's. 
description.     My  brother  Parte,  on  the  former  trial,  di- 
rected an  acquittal  when  the  whole  was  charged  to  be 
a  carriage  way  (a). 

Ludhw,  Serjt. — We  there  charged  more  than  we  could 
prove. 

Alderson,  B.— If  this  was  not  matter  of  description, 
the  defendants  on  that  occasion  might  have  been  found 
guilty  of  part,  namely,  of  not  repairing  a  pack  and  prime 
way,  as  every  carriage  way  includes  a  pack  and  prime  way. 
But,  if  it  was  matter  of  description,  they  could  not. 

LudhWf  Serjt. — Our  allegation  was  then  too  large. 

Aldbrson,  B.— But  I  find,  by  the  report,  that  you 
asked  to  have  the  case  go  on  as  to  the  pack  and  prime 
way  only,  and  my  brother  Parke  would  not  allow  it.  His 
decision  must,  therefore,  have  gone  on  the  ground  that  it 
was  matter  of  description.  You  describe  the  road  as  an 
ancient  pack  and  prime  way  from  Ross  to  another  place, 
and  you  prove  that  the  way  from  Ross  is  along  a  turnpike 
road,  then  along  another  road,  and  then  on  a  second  turn- 
pike road,  and  then  on  the  pack  and  prime  way  in  ques- 
tion. Now,  if  my  brother  Parke  ruled  that  the  defen- 
dants could  not  be  convicted  of  non-repair  of  a  pack  and 
prime  way,  under  an  indictment  describing  the  road  as  a 
carriage  way,  how  can  I  hold  that  the  description  of  a  pack 
and  prime  way  is  proved  by  evidence  of  a  carriage  way? 

Ludlow,  Serjt. — Omne  majus  in  se  coniinet  minus.    This 

(a)  Reported  ante,  Vol.  5,  p.  579. 
RR^ 
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1834.  ^^  ^^^  ^^^  ^^^  ^^  ^  prescription.     If  I  prescribe  for  all 

^    V    -^  sorts  of  commonable  cattle,  and  prove  a  common  for  sheep, 

^*^  it  is  not  enough ;  but,  if  I  prescribe  for  sheep  only,  and 

TheinhabitBDU  provc  a  right  for  all  cattle,  I  make  out  my  case. 

of  St. 

WEONARD'a. 

Alderson,  B. — In  cases  of  burglary,  it  is  very  common 
for  the  jury  to  acquit  of  the  burglary  and  convict  for  the 
larceny.  The  difficulty  here  is,  whether  it  is  not  matter 
of  descriptiou. 

LudloWf  Serjt. — The  offence  of  burglary  consists  of 
many  parts,  and  the  offence  of  stealing  is  in  itself  separate. 
There  are  three  species  of  ways,  a  footway,  a  pack  and 
prime  way,  and  a  carriage  way. 

Alderson,  B,— That  is  exactly  my  view  of  the  case. 

Ludlow f  Serjt — A  carriage  way  includes  a  footway  and 
a  pack  and  prime  way. 

Alderson,  B. — The  question  is  not  whether  the  one 
includes  the  other,  but  whether  you  have  not  described  a 
different  sort  of  way.  If  a  person  claims  a  right,  he 
proves  that  right,  if  he  proves  that  he  has  that  right 
and  something  more ;  but  if  this  is  matter  of  description, 
it  is  no  more  correct  if  stated  too  large  than  it  would  be 
if  stated  too  small. 

Talfourd,  Serjt.,  for  the  defendants. — If  the  prosecutors 
can  describe  this  as  a  pack  and  prime  way  from  Ross  to 
Orcop,  they  might  just  as  properly  describe  a  pack  and 
prime  way  from  London  to  Orcop,  and  take  the  whole  of 
the  great  road  from  London  to  Cheltenham  as  part  of  it. 
It  may  be  that  the  termini  are  not  necessary  to  be  stated ; 
but  if  they  are  stated,  they  must  be  stated  correctly. 

Godson,  on  the  same  side. — This  is  stated  to  be  a  pack 
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and  prime  way,  extending  throughout  the  whole  distance 

to  Ross. 

Rex 

V, 

Jtisiice.^ln  the  case  of  Allen  y.  Ormond{a),  it  was  Theinhabiunu 
held^  that  when  a  terminus  was  laid  to  be  a  certain  public    Weonard*!. 
highway,  that  was  proved  by  shewing  it  to  be  a  public 
footway. 

Alderson,  B. — The  case  cited  by  Mr.  Justice  shews 
that  it  is  necessary  to  describe  the  way  correctly.  The 
term  '*  highway"  applies  to  all  the  three  sorts,  and  they 
proved  a  footway. 

His  Lordship,  having  conferred  with  Mr.  Justice 
WilliamSf  said — I  have  consulted  with  my  brother  tVii- 
Hams,  and,  as  we  both  agfee  in  opinion,  I  must  act  upon 
that  opinion.  It  was  unnecessary  to  have  stated  the 
termini;  but  as  they  are  stated  they  must  be  proved. 
It  is  here  stated  that  there  is  a  pack  and  prime  way  from 
Garway  to  Orcop,  the  way  from  Garway  to  Orcop  being 
in  point  of  fact  a  carriage  way.  We  both  think  that  this 
15  matter  of  description,  and  must  be  proved  as  laid.  The 
defendants  must  be  acquitted. 

Verdict— Not  Guilty. 

Alderson,  B. — I  think  that  the  stating  of  all  these 
species  of  roads  is  matter  of  desci  iption ;  and  the  road 
from  Garway  to  Orcop  i^  stated  to  be  one  species  of  road 
instead  of  another. 

Godson. — Does  your  Lordship  hold  that  the  road 
indicted  is  misdescribed. 

Alderson,  B. — Yes.     It  is  the  same  point. 

(a)  8  £ast,  4. 
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Rex 

V. 

The  Inhabltanu 

of  St. 

Weonard's. 


CASES  ON  TH£ 
Ludlow^  Serjt.9  and  JusticCf  for  the  prosecution. 
Talfourd,  Serjt.,  and  Godson^  for  the  defendants. 
[AUomies — Edwardt,  and  ColUmJ] 

See  the  case  of  Rejp?.  VpUm  on  Severn,  ante,  p.  133. 


The  manors  of 
R.   and  of  S., 
the  parishes  of 
C.  andofY., 
and  the  counties 
of  Brecon  and 
Glamorgan, 
were  cotermi- 
nous : — Held, 
that  in  an  action 
for  disturbance 
of  common,  in 
which  the 
boundaries  of 
the  two  manors 
came  in  ques- 
tion, a  county 
history  of  the 
county  of  Bre- 
con, which 
sUtedthe 
boundaries  of 
the  counties  at 
this  spot,  was 
not  recei?able 
in  OYidenoe. 


Evans  v.  Getting. 

X  HIS  was  an  action  for  the  disturbance  of  plaintiff's 
common,  by  cutting  a  trench  across  it.  The  question  in 
the  cause  was,  what  was  the  boundary  between  the  two 
parishes  of  Cadoxton  and  Ystradgunlais.  It  was  ad- 
mitted that  these  parishes,  the  manors  of  Neath  and 
Brecon,  and  the  counties  of  Brecon  and  Ghmorgan,  were 
coterminous. 

On  the  part  of  the  plaintiff,  Ludlow^  Serjt,  proposed 
to  read  from  Nicholls*s  History  of  Brecknockshire  a  state- 
ment of  the  boundary  of  that  county  at  this  spot. 

Maule,  for  the  defendants,  objected  that  general  history 
is  not  admissible  in  evidence ;  and  insisted  that  the  state- 
ments of  text  writers  to  the  contrary  rested  upon  cases 
which  did  not  support  the  position  advanced  by  them. 

Alderson,  B. — This  is  a  history  of  Brecknockshire. 
The  writer  of  that  history  probably  had  the  same  interest 
in  enlarging  the  boundaries  of  the  county  as  any  other 
inhabitant  of  it.  It  is  not  like  a  general  history  of  Wales. 
I  shall  not  receive  it. 

The  cause  was  ultimately  referred. 

Ludlow,  Serjt.,  Justice,  E.  V.  Williams,  and  Talbot, 
for  plaintiffs. 

Maule,  Talfourd,  Serjt.,  and  Richards,  for  defendants. 

[Attomies — VaughanSf  Bevan,  and  MacdoneU  ^  Moi/yis.] 
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Mr.  Justice  BulUrshYB,  B.  N.  P. 
248,  that  a  general  history  may 
be  admitted  to  prove  a  matter  re- 
lating to  the  kingdom  at  large, 
but  cannot  be  received  as  proof 
of  a  private  right  or  particular 
custom. 

In  the  case  of  St,  Catherine* s 
Hospital,  1  Vent.  149,  which  was 
a  trial  at  bar,  the  question  was  as 
to  the  right  of  a  queen  dowager 
to  appoint  a  master  of  St.  Ca- 
therine's Hospital ;  a  record  of  4 
Edw.  3  was   relied  on  to  shew 
that  a  queen  dowager  had  no  such 
right,  and  the  Court  (Lord  Hale 
being  Chief  Justice)  allowed  it  to 
be  "  shewn  out  of  Speed  s  Chro- 
nicles,  produced   in  court,  that 
Queen  Isabel  (the  queen  dowager) 
was  under  great  calamity  and  op- 
pression, and  what  was  then  de- 
termined against  her  was  not  so 
much  from  the  right  of  the  thing 
as  the  iniquity  of  the  times.**    In 
tfie  case  of  Lord  Brounker  v.  Sir 
R.  jltkiw,  Skin.  14,  which  was 
another  case  respecting  the  righu 
of   a  queen   dowager,   in   rela- 
tion to  St.  Catherine's  Hospital, 
'^  Spewed  8  Chronicle  was  given  in 
evidence  to  prove   the  death  of 
Isabel,  queen  dowager  of  Edw.  2 ; 
and  though  Maynard  seemed  to 
oppose  it,  and  Dolbin  said  it  was 
done  by  consent,  yet  the  Chief 
Jusi\ce{Pemberton)  said,  he  knew 
not  what  better  proof  they  could 
have ;  and   Wallop  said,  that,  in 
the  Lord*8  House,  it  was  admitted 
by  them  for  good  evidence  in  the 
Lord  Bridgwater  t  case." 

In  the  case  of  Stainer  v.  Bur- 
geues  of  Droitwich,  1  Salk  28f, 
which  was  an  isbue  out    of  Chan- 


eery,  wherein  the  question  was 
"  whether,  by  th6  custom  of  Droit- 
wich, salt  pits  could  be  sunk  in 
any  part  of  the  town  or  in  a  cer- 
tain place  only;  and  upon  the 
trial  at  bar,  Camden *s  Britannia 
was  offered  in  evidence,  and  re- 
fused ;  for  the  Court  held  that  a 
general  history  might  be  given 
in  evidence  to  prove  a  matter  re- 
lating to  the  kingdom  in  general, 
because  the  nature  of  the  thing 
requires  it,  but  not  to  prove  a 
particular  right  or  custom.  So  in 
the  case  of  St.  Catherine*s  Hos- 
pital, Hale,  C.  J.,  allowed  a  chro- 
nicle to  be  evidence  of  a  particu- 
lar point  of  history  in  Edw.  Srd's 
time.  So  a  Year  Book  may  be 
evidence  to  prove  the  course  of 
the  Court,  yet,  in  this  case,  it  was 
admitted  that  heralds'  books  are 
good  evidence  as  to  pedigrees, 
and  parish  registers  as  to  births 
and  marriages,  upon  the  nature 
of  the  thing ;  and  it  was  said,  that, 
in  the  Exchequer,  the  question 
being  whether  the  Abbey  De 
Sentibus  was  an  inferior  abbey 
or  not,  Dugdale's  Monasticon  An- 
glican urn  was  refused  for  evi- 
dence, because  the  original  records 
might  be  had  in  the  Augmenta- 
tion Office. 

In  Piercy*$  case.  Sir  Th.  Jon. 
164,  which  was  an  ejectment  for 
the  barony  of  Cockermouth,  the 
lessor  of  the  plaintiff  derived  his 
title  from  Sir  Ingleram  Percy, 
and  offered  in  evidence  Dugdale's 
Baronage  of  England,  where  it 
was  stated  that  Sir  I.  P.  died 
without  issue;  but  it  was  not  al- 
lowed to  be  given  in  evidence. 


1834. 


Evans 


Getting. 
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GASES  ON  THE 
GLOUCESTER  ASSIZES. 

BEFORE  MR.  BARON  ALDBRSON. 


Aug.Uth. 

If  a  defendant, 
in  an  action  for 
verbal  ilander, 
ai  the  time  of 
speaking  the 
slander  gave  up 
the  name  of  the 
person  from 
whom  he  heard 
it,  this  ii  no 
Justification; 
but,  if  he  did 
this,  and  at  the 
trial  prove  that 
he  did  in  fact 
hear  the  slander 
from  that  per- 
son, it  will  go 
in  mitigation  of 
damages. 


Bennett  v.  Bennett. 

Slander. — This  was  an  action  for  words,  imputing 
that  the  plaintiff  had  been  many  years  ago  guilty  of  em- 
bezzlement.    Plea — ^general  issue. 

It  appeared^  that  the  plaintiff  was  the  uncle  of  the  de- 
fendant, and  that  the  parties  had  been  in  partnership  as 
corn  dealers;  but  that,  in  consequence  of  disputes,  they 
had  dissolved  their  partnership.  The  words  were  proved; 
and  it  appeared,  that,  on  some  occasions,  the  defendant 
had  stated  that  he  had  heard  the  slanderous  matter  from 
other  persons  whose  names  he  mentioned  at  the  time. 

LudlaWf  Serjt,  for  the  defendant,  observed,  that,  if  the 
defendant  had  at  all  times  named  the  person  from  whom 
he  had  heard  the  slander,  it  might  have  made  a  difference 
in  his  favour  as  regarded  the  verdict. 

Alderson,  B. — It  would  have  made  no  difference.  A 
man  must  not  go  about  repeating  slander,  and  saying  of 
whom  he  heard  it.  It  is  no  justification  for  him,  that  he 
at  the  time  he  repeats  the  slander  gives  up  the  name  of 
the  person  from  whom  he  heard  it.  If  the  defendant  had 
said,  at  the  time  he  spoke  the  words,  that  he  heard  the 
slanderous  matter  from  another  person,  and  named  that 
person,  and  now  at  the  trial  had  proved  that  he  in  fact  did 
hear  the  slander  from  that  person,  it  would  be  matter  of 
mitigation. 

Verdict  for  the  plaintiff,  with  nominal 
damages. 
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Talftmrd,  Seijt.,  and  C.  PMlUps,  for  the  plaintiff: 
Ludlaw,  Seijt,  and  T.  D.  Whailejf,  for  the  defendant. 

^AUomies^Maithewt,  and  Whatley.'] 
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In  the  case  of  DavU  ▼.  Lewit, 
7  T.  R.  17»  Lord  Kenyan  says— 
'*  If  a  person  say  that  snch  a  piiu^ 
ticolar  man  (naming  him)  told  lum 
certain  slander,  and  that  man  in 
fact  did  tell  him  so,  it  is  a  good 
defence  to  an  action  to  be  bronght 
by  the  person  of  whom  the  slan- 
der was  spolcen;  but,  if  he  assert 
the  slander  generally, vnthout  add- 
ing who  told  it  to  him,  it  is  ac- 
tionablei  and  the  Court  there  held, 
that  a  defendant  stating  in  his 
plea  that  he  heard  the  slander  from 
A.  B.  was  no  justification."  In 
the  case  of  De  Crespigny  ▼.  Wel- 
Usley,  2  M.  &  P.  G95,  it  was  held, 
that,  in  an  action  for  publishing  a 
fibel,  the  defendant  cannot  justify 
the  publication  by  pleading  that 
the  libellous  publication  was  com* 
municated  to  him  by  a  third  per^ 
son,  whose  name  he  disclosed  at 
the  time  of  the  publication;  and, 
in  giving  judgment,  Bett,  C.  J., 
says^"  We  do  not  hesitate  to  say, 
that,  even  if  we  were  to  admit» 
(what  we  beg  not  to  be  considered 


as  admitting),  that  in  oral  slander, 
when  a  man  ar  the  tiibe  of  his 
speaking  the  words  names  the  per- 
son who  told  lum  what  he  relates, 
he  may  plead  to  an  action  brought 
agfunst  him,  that  the  person  whom 
he  names  did  tell  him  what  he  re- 
lated; at  all  events,  such  a  justi- 
fication cannot  be  pleaded  to  an 
action  for  a  republication  of  a  li- 
bel." The  authorities  on  this  sub- 
ject are  collected  and  much  dis- 
cussed in  the  elaborate  arguments 
of  WUde,  Seij  t,  and  Spankie,  Serjt.| 
in  this  case. 

In  the  case  of  Saundert  ▼.  MUlt, 
3  M.  &  P.  620,  the  defendant,  in 
an  action  for  a  libel  in  a  newspa- 
per, was  permitted,  under  the  ge- 
neral issue,  to  shew,  in  mitigation 
of  damages,  that  he  had  copied  the 
alleged  libel  from  another  news- 
paper, but  was  not  allowed  to  shew 
tiuit  it  had  previously  appeared  in 
several  other  newspapers.  See 
also  the  case  of  Charlton  v.  Watton, 
ante,  p<  385. 


James  v.  Biddington. 

C/ ASE. — ^The  Jirsi  count  was  a  count  for  oriminal  con-  in 
versation  with  the  plaintiff**s  wife,  framed  in  case* 


Se- 


tiDottot  of  the  defendant*!  property  if  not  tdnissible; 
marriage,  it  is  otherwite. 


an  action  for 
crim.  oon.,  evi- 
denoe  on  the 
part  of  the  plain- 
tiff to  tiiew  the 
but,  in  an  action  for  a  breach  of  promise  of 
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1834.  cand  count  for  harbouring  her.  T/sird  count,  trover  (a) 
for  wearing  apparel  and  various  articles  of  household  fur- 
niture (6). 

Evidence  was  given  that  the  plaintiff's  wife  had  coha* 
bited  with  the  defendant  directly  after  she  had  left  her 
husband's  house;  and  a  witness  was  called,  who  stated 
ihat  the  defendant  was  the  owner  of  four  freehold  houses. 

Alderson«  B, — I  do  not  think  that  that  is  evidence  in 
this  action. 

Ludlow,  Serjt— I  have  often  heard  such  evidence  given. 

Alderson,  B. — Yes ;  but  I  think  it  is  improper.  In  a 
case  of  this  kind  a  plaintiff  is  entitled  to  so  much  damages 
as.  a  jury  think  is  a  compensation  for  the  injury  he  has 
sustained,  and  the  amount  of  the  defendant's  property  i» 
not  a  question  in  the  cause.  In  a  case  of  breach  of  pro- 
mise of  marriage,  the  amount  of  the  defendant's  property 
is  very  material,  as  shewing  what  would  have  been  the 
station  of  the  plaintiff  in  society  if  the  defendant  had  nol 
broken  his  promise. 

The  evidence  was  rejected. 

Verdict  for  the  plaintiff— damages  SO/. 
Ludlow,  Serjt.,  and  PhiUpoits^  for  the  plaintiff. 
C.  PhilUps,  and  T.  D.  IFhately,  for  the  defendant. 

[Attornies — Brantcomb,  and  Whatley.'] 

(a)  A  form  of  a  count  for  cri-  count  in  trover  joined  with  a  count 

minal  converaation  drawn  in  case  for  adultery  will  probably  not  be 

is  given  in  2  Ch.  on  Plead.  306;  found  any  where,  except  in  the 

and  counts  for  enticing  away  the  principal  case, 
plaintiff's  wife,and  for  harbouring         (b)  These  articles  the  wife  was 

her,  will  be  found  in  8  Wentw.  stated  to  have  taken  with  her  when 

418,  and  in  the  case  of  Winsmore  she  left  her  husbands  house. 
V.  Greenbaitk,  Willes,  578;  but  a 
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1834. 

The  Governor,  Deputy  Governor,  Assistants,  and  Guar- 
dians of  the  Poor  of  the  City  of  Bristol  v.  Wait  and 
Others. 

JKePLEVIN. — There    were   eight    avowries.     First,  in  replevin,  the 
that  the  taking  was  under  the  provisions  of  the  statute  2*J^^^  for « 
of  Queen  Elizabeth  for  the  relief  of  the  poor.    Second,  dUtress  for 

poor  t  rate:— ^ 

an  avowry,  stating  that  the  plaintiffs  occupied  premises  Held,  that  one 
in  the  parish  of  St.  Philip  and  Jacob,  and  that  a  poor  rate  alnu  hairinj 
was  made  on  the  Srd  of  March,  1831,  in  which  the  plain-  "tedasover. 

'  *  *^  aeerofthe  poor 

tiffs  were  assessed  at  35/.    This  avowry  stated  the  sum-  was  jmauf /oeie 
mons,  warrant  of  distress,  and  all  the  proceedings  to  en-  he  was  sot- 
force  payment,  and  that  the  defendants  were  overseers  of  J***^*  .''■"'  ***•' 

*    *'  to  let  m  seoon* 

the  poor  of  the  parish  of  St.  Philip  and  Jacob.     Third,  dary  evidence  of 

fourth,  and  Jifth,  the  like  avowries  for  three  other  rates,  u  was  sufficient 

Sixth,  an  avowry  in  a  similar  form,  stating  the  distress  J'^jf^^TJ^* 

to  have  been  for  all  the  poor  rates.     Seventh,  an  avowry,  ?>»f  he,  at  the 

*^  »  /f    desire  of  the  at- 

reciting,  that,  by  an  act  of  Parliament,  1  Will.  4,  the  plain-  toney,  had  ap- 

./M  II  1         •         1*  plied  to  the  de- 

tins  were  empowered  to  buy  property  near  the  city  of  fendant  for  his 

Bristol  for  the  purposes  of  the  poor,  and  that  such  pro-  J^5°JS«  he^d 

perty  was  to  continue  liable  to  rates;  that  the  plaintifis  that  he  had  lost 

bought  a  building  called  the  Armoury,  and  appropriated  ing  any  search 

it  to  the  use  of  the  poor,  and  that  the  plaintifis  occupied  ^f]^  prfyate 

the  Armoury,  and  were  liable  to  be  rated  for  it.     It  then  *^  of  Pariia- 

•"  f  ri'  ment  direct  that 

stated  the  rates  and  proceedings,  as  before.     Eighth —  overseers  shall 

This  avowry  was  nearly  similar  to  the  seventh.    Pleas  to  m  fi^^che  term  of 

the  first  six  avowries,  de  injuria ;  and,  to  the  seventh  and  ^J^^n" 

eighth,  there  were  pleas  admitting  the  act  of  Parliament  sembk,  that  an 

mentioned  in  those  pleas,  with  de  injurid  to  the  residue  (a).  «<  for  the  space 

The  private  act  of  Parliament,  1  WiU.  4,  c.  iv,  which  ^eS^Ji^the 

empowered  the  plaintiffs  to  buy  lands  and  buildings  for  ^%^J^^**^. 

the  use  of  the  poor,  recited,  that,  in  the  parish  of  St.  Philip  ntrt  thaUbe 

and  Jacobs  a  certain  building,  called  the  Armoury,  and  ^/      ' 
certain  messuages,  buildings,  and  lands  thereto  belonging, 

(d)  There  were  other  pleas,  but  they  were  demurred  to. 
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1834.  ^^^  A  certain  close  of  ground  adjoining  thereto,  on  the  N. 
and  N.  W.  sides,  might  be  purchased  at  a  moderate  ex- 
pense for  purposes  connected  with  the  management  of  the 
poor,  and  empowered  the  plaintiffs  to  buy  those  pre- 
mises; and,  in  sect.  13  of  that  statute,  after  reciting  that 
'  when  and  so  soon  as  the  said  lands,  buildings,  premises, 
yards,  hereditaments,  and  premises,  shall  have  been  pur- 
chased by  the  said  governor,  deputy  governor,  assbtants 
and  guardians  of  the  poor,  and  appropriated  to  the  re- 
ception of  paupers  belon^ng  to  the  city  and  county  of  the 
city  of  Bristol,  under  the  provisions  of  this  act,  the  same 
will  not  be  subject  and  liable  to  such  rates,  taxes,  and 
levies,  to  which  the  same  are  now  subject  and  liable;  and 
whereas,  it  is  expedient  that  the  same  should  be  made 
subject  and  liable  to  such  rates,  taxes,  and  levies;'  it  was 
enacted,  ''that  the  same  lands,  buildings,  messuages, 
yards,  hereditaments,  and  premises,  then  purchased  and 
appropriated  as  aforesaid,  shall  be  subject  and  liable  to 
all  rates,  taxes,  and  levies  to  which  the  same  are  now  sub- 
ject and  liable,  but  shall  not  be  assessed  to  any  such  rates, 
taxes,  or  levies,  at  a  higher  rate  or  value  than  that  at  which 
the  same  lands,  buildings,  messuages,  yards,  heredita- 
ments, and  premises  are  at  the  time  of  such  purchase 
rated  or  assessed." 

The  poor  of  the  parish  of  St.  Philip  and  Jacob  are  ma- 
naged under  a  local  act  of  Parliament,  38  Geo.  3,  c.  Ixix ; 
and,  by  the  SSnd  section  of  that  act,  the  vicar,  churchwar- 
dens, and  vestrymen  of  the  parish  of  St  Philip  and  Jacob 
are  to  elect  and  to  return  to  the  justices  acting  for  the 
district  three  proper  persons  to  serve  the  office  of  over- 
seers of  the  poor,  who  are  to  be  appointed  ''  for  the  term 
of  three  years  then  next  ensuing.'' 

The  appointments  of  the  defendants  Barnet  and  Gar- 
dener were  put  in;  but  the  appointment  of  the  defendant 
Wait  was  stated  to  have  been  lost.  It  was  proved  that 
he  had  acted  as  overseer. 

Aldbrson,  B. — Acting  is  primd  facie  evidence. 


OXFORD  GIRGUIT,  6  WILL.  IV.  69S 

It  was  proved  by  a  witness  named  Chick,  that  he  called        |g3^^ 
twice  on  Mr.  Wait  by  the  desire  of  the  defendant's  attorn 
ney  to  ask  him  for  his  appointment^  and  that  Mr.  Wait 
said  that  he  had  lost  it.    The  witness  did  not  make  any 
search  for  it^  nor  did  he  see  Mr*  Wait  make  any. 

Mavle^  for  the  plaintiffs. — To  let  in  secondary  evidence 
there  ought  to  have  been  a  search  at  the  house  of  the 
party. 

Aldbrson,  B. — ^I  do  not  see  in  what  way  a  search 
would  have  carried  the  matter  further.  It  would  be  in 
substance  die  same  as  inquiring  of  the  party.  It  is  the 
necessity  of  the  case.  Here  is  a  declaration  made  by  the 
party  who  cannot  be  examined  to  the  fact.  The  question 
is,  whether  there  is  fair  ground  for  admitting  secondary 
evidence.  I  do  not  see  how  further  evidence  could  be 
produced. 

Parol  evidence  was  given  of  the  appointment  of  Mr. 
Wait.  The  appointment  of  Mr.  Gardener  was  read.  It 
was  under  the  hands  and  seals  of  Mr.  Parker  and  Captain 
Newman,  who  were  magistrates,  and  was  dated  $!6th 
March,  1832;  and  by  it  he  was  appointed  '*  to  be  an  over- 
seer of  the  poor  of  the  same  parish  for  the  space  of  three 
years  next  ensuing  the  date  hereof,  or  until  other  oter^ 
seers  e/ioU  be  appointed  in  his  stead,  according  to  the  di- 
rection of  the  statutes  in  that  case  made  and  provided." 

Aldbrson,  B. — ^The  appointment  ought  to  be  for  three 
years.  Does  the  act  give  a  power  of  appointing  for  three 
years,  or  until  a  new  overseer  is  appointed?  I  will  not 
stop  the  case,  but  I  think  that  this  is  a  bad  appointment. 
I  will,  however,  save  the  point  as  to  the  power  of  the  ap- 
pointment. 

The  rates  were  put  in;  and  in  them  the  plaintiffii  were 
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1834.        i^ted  for  the  Armoury  at  lOOf.  a  year,  and  for  a  lace 
^    V     '"      manufactory  in  Bread  Street^  (which  the  plaintiffs  also 
B^I^       rented),  at  281.  a  year. 

It  further  appeared,  that  the  Armoury  had  heen  a  mili- 
tary depot  in  the  hands  of  the  crown,  and  that  at  the  time 
the  plaintiffs  bought  it  it  was  not  rated  at  alL  The 
paupers  employed  in  the  lace  manufactory  were  paid  for 
their  work  by  the  plaintiffs,  who  sold  the  lace. 

Ludlow,  Serjt,  for  the  defendants. — ^This  is  a  manu- 
fJEicture  for  the  benefit  of  the  plaintiffs. 

Alderson,  B. — I  do  not  think  that  profit  is  the  cri* 
tenon. 

Maule. — It  is  perfectly  clear  that  guardians  of  the  poor 
are  not  rateable  for  what  they  occupy  as  such. 

Alderson,  B. — ^They  are  not  beneficial  occupiers  any 
more  than  the  guardians  of  St  Luke's.  The  object  of 
this  is  to  set  the  paupers  to  work.  It  b  a  literal  carrying 
into  eff*ect  the  statute  of  Elizabeth. 

Ludlow,  Serjt.,  referred  to  the  stat.  I  Will.  4,  c.  iv^  (be- 
fore set  out),  with  respect  to  the  Armoury. 

Alderson. — The  act  speaks  of  lands,  &c.  then  subject 
to  rate.  Now,  as  the  Armoury  was  in  the  possession  of 
the  king,  and  not  then  subject  to  a  rate,  that  clause 
must  apply  to  other  property,  and  not  to  the  Armoury. 

Maule. — There  appears  to  be  no  question  for  the  jury. 
Alderson,  B.,  directed  a  verdict  for  the  plaintiffs. 

Verdict  for  the  plaintiffs. 
Maule  and  Jusiice^  for  the  plaintiffs. 
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Ludlow  axkd  Talfourdf  Serjts.,  M^Lean^  and  Creates, 
for  the  defendants. 

[Attornies — Otborne  Sf  Ward,  aod  Latcham.'] 


City  of 

BRItTOL 

Wait, 


In  the  ensuing  term,  Ludlow,  Serjt.,  moved  for  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  that,  under  the  private  act  of  Parliament^  1  W.  4, 
c.  iv,  the  plaintiflTs  were  rateable,  and  the  Court  of  King's 
Bench  granted  a  rule  to  shew  cause. 


(Crown  Side)] 

BEFORE  MR.  JUSTICE  WILLIAMS. 


Rex  v.  Webb  and  Another.  Aug,  15th. 

X  HE  prisoners  were  charged  with  breaking  into  a  ware-  Proving  by 

house  of  Mr.  B.  W.  Hicks,  at  Dursley,  and  stealing  a  that  a^bbery 

large  quantity  of  cheese.  rTeiS.t'tr" 

To  prove  the  case  against  the  prisoners,  an  accom-  mode  in  which 

an  accoDiplico 

plice  named  Heath  was  called;  and  he  stated,  that,  when  states  it  to  hay- 

the  robbery  was  committed,  the  thieves  took  a  ladder  from  jl^nouuch'a    ' 

the  premises  of  Mr.  Player.  oonarmsdonof 

■^  •'  ^  the  acconaplice 

To  confirm  the  accomplice,  Mr.  Piayer*s  servant  was  as  is  required  to 

called  to  prove  that  Mr.  Player's  ladder  was  taken  away  Action  on  his' 

on  the  night  on  which  this  felony  was  committed.  eyidcnce. 

Greaves,  for  the  prosecution,  proposed  to  call  other 
witnesses  to  confirm  the  accomplice  as  to  the  mode  in 
which  the  felony  was  committed. 

Williams,  J. — Mr.  Greaves,  you  must  shew  something 
that  goes  to  bring  the  matter  home  to  the  prisoners.  Prov-* 
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1834.  ^8  ^y  other  witnesses  that  the  rohbery  wpts  coHumtied 
in  the  way  described  by  the  accomplice  is  pot  such  con- 
firmation of  him  as  will  entitle  bis  evidence  to  credit  so  as 
to  affect  other  persons.  Indeed,  I  think  it  is  really  no 
confirmation  at  all,  as  every  one  will  give  credit  to  a  man 
who  avows  himself  a  principal  felon  for  at  least  knowing 
how  the  felony  was  committed.  It  has  been  always  my 
opinion  thi^t;  Qpnfinpation  of  this  kind  is  of  no  use  what- 
soever. 

Verdict— Not  Guilty. 

GreaveSt  for  the  prosecution. 

PhittpoiiSf  for  the  prisoners. 

[Attornies— Furord,  B.  4r  M.,  and  Carter.'] 

See  the  case  of  Reg  v.  44di»,  ante,  p.  388. 
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DORCHESTER   ASSIZES. 

BEFORE  MR.    BARON   WILLIAMS. 


March  17M.  Rex  f.  LovBLAss  and  Others. 

AnMtfaadmiib.  InDICTMENT  for  administering  an  unlawful  oath.— 

iUegalflodety,by  The  indictment  charged  that  the  prisoners  did  feloniously 

bm  onfm^*  administer  and  cause  to  be  administered  a  certain  oath 

Slltru'^  ^^^  engagement,  purporting  to  bind  the  person  taking 

imwfuioath  the  same  not  to  inform   or  give  evidence  against  any 

87  Geo.  s,  c  associate  or  other  person  charged  with  any  unlawful  com- 

nofcoDfiQed'to  ^"***io^^*  ^^^  ^^^  *<>  reveal  or  discover  any  such  unlawful 

***^  f^"**"  combination,  or  any  illegal  act  done  or  to  be  done ;  and 


pnrpowtof        not  to  discover  any  illegal  oath  which  might  be  taken. 

ormti^.  ^  witness  named  Lark,  who  was  a  labourer,  said— 

K  *^  One  of  the  prisoners,  whose  name  is  Brine,  came  to  me 


Rex 
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while  I  was  threshing,  and  persuaded  me  to  go  to  Tol-  ^g^ 
puddle.  I  went  to  the  prisoner  Thomas  Stanfield's  house, 
up  stairs.  While  we  were  there,  the  prisoner  John 
Stanfield  came  in ;  he  asked  if  we  were  all  ready.  Some  Lovelass. 
one  answered,  that  we  were ;  and  he  said,  then,  bUnd 
your  eyes.  We  all  then  tied  our  handkerchiefs  round  our 
eyes,  and,  being  thus  blindfolded,  we  were  led  into  an- 
other room,  where  something  was  read  to  us  by  some 
person  whom  I  did  not  know.  I  think,  from  the  reading 
of  it,  it  was  out  of  the  Bible ;  I  don't  recollect  any  part 
of  it.  We  then  knelt  down,  when  a  book  was  put  into 
our  hands,  and  an  oath  administered  to  us.  I  don't  re- 
collect what  the  oath  was  about.  We  then  rose  up  and 
were  unblinded,  when  the  picture  of  death,  or  a  skeleton, 
was  shewn  to  us,  upon  which  the  prisoner  James  Lovelass 
said,  'Remember  your  end!'  We  were  then  blinded 
again,  and  again  knelt  down,  when  something  was  read 
out  of  a  paper,  but  what  that 'was  I  don't  remember. 
I  kissed  a  book  when  I  was  unblinded  first.  I  saw  George 
Lovelass  dressed  in  white ;  he  had  on  him  something  like 
a  parson's  surplice.  Something  was  said  about  the  rules 
of  the  society,  and  about  paying  one  shilling  on  admission. 
I  saw  all  the  prisoners  there  when  I  was  unblinded." 

Another  witness,  named  Edward  Legg,  said — **  I  went 
with  the  last  witness ;  they  told  us  something  about  strik- 
ing, or  that  they  meant  to  strike,  and  that  we  might  do  the 
same  if  we  liked.  There  was  nothing  said  about  the  time 
when  we  should  strike.  There  was  something  said  about 
our  masters  having  notice  of  it,  but  I  don't  remember  any 
thing  about  it.  We  kissed  a  book  when  we  were  blinded. 
When  we  were  on  our  knees,  we  repeated  something  that 
was  said  by  somebody,  but  who  said  it  I  don't  know.  I 
believe  it  was  like  the  voice  of  James  Lovelass.  I  think 
the  words  which  we  repeated  were  something  about  being 
plunged  into  eternity,  and  about  keeping  secret  what  was 
done  by  the  society.  I  don't  know  what  book  it  was  that 
I  kissed.    When  I  was  unblinded  I  saw  a  book  on  the 

VOL.  vr.  8  s  K.  p. 
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1834.        tMe  that  resembled  a  Testament.     They  shewed  us  Uke 
picture  of   death,  and  one  of .  them  said,  '  Remember 
your  end ! ' " 
LovEi  ASS.  It  was  proved^  that,  in  a  box  belonging  to  the  prisoner 

James  Lovelass,  was  found  a  book,  which,  was  headed 
''  General  Rules."  The  first  rule  was,  *'  That  this  society 
be  called  '  The  General  Society  of  Labourers.' "  The 
substance  of  the  rules  was,  that  there  should  be  a  lodge 
in  every  parish,  a  committee,  a  grand  lodge,  and  contribu" 
tions  to  support  those  who  quit  their  work  when  desired  by 
the  grand  lodge.  That  no  person  should  turn  out  for 
an  advance  of  wages  without  the  consent  of  the  grand 
lodge.  That  no  member  of  the  society  should  work 
along  with  any  man  who  acted  contrary  to  any  rule  pre-* 
scribed  by  the  grand  lodge.  That  if  any  man  divulged 
any  of  the  seorets  of  the  society,  his  name  and  description 
should  be  sent  round  to  all  the  lodges,  and  all  members 
should  decline  to  work  along  with  him.  That  no  person 
should  be  admitted  to  their  meetings  when  drunk ;  that  no 
obscene  songs  or  toasts  should  be  allowed^;  and  that  they 
should  not  countenance  any  violence  or  violation  of  the 
laws  of  the  realm. 

Butt,  for  the  prisoners.  Brine,  Hemmett,  and  John 
Stanfield. — I  submit  that  this  is  not  a  case  within  the 
Stat  37  Geo.  8,  c.  123,  which  is  confined  to  mutinous  and 
seditious  societies.  If  this  society  came  within  that 
statute  it  would  equally  apply  to  all  lodges  throughout 
the  kingdom. 

Derbishiret  for  the  other  prisoners. — The  stat.  37 
Geo.  3,  c.  123,  was  passed  to  protect  soldiers  and  sailors 
from  the  seductions  of  persons  who  were  then  supposed 
to  be  conspiring  to  overthrow  the  British  monarchy  on 
behalf  of  a  foreign  enemy,  and  who  were,  as  the  pre- 
amble of  the  act  states,  engaged  in  administering  illegal 
oaths,  for  the  purpose  of  binding  the  consciences  of  their 
victims  to  embark   in  such  treasonable  projects.    The 
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case  oi  Rex  v.  Marks  [a)  is  distinguishable  from  the  pre-         1934, 

86nt#  There,  certain  workmen  had  formed  themselves  into 

a  committee  to  coerce  and  control  other  workmen  in  the 

same  Itnci  and  compelled  their  fellow  workmen  to  take 

an  oath  binding  them  to  pursue  a  certain  line  of  conduct. 

That  was  not  so  in  the  present  case.     The  rules  and  re* 

gulations  put  in  shew   that  the  object  of  this  society 

was  similar  to  that  of  a  friendly  society,  it  being  to  form 

a  fund,  a  sort  of  agricultural  saving  bank,  out  of  which 

succour  might  come  in  time  of  need.  There  is  no  evidence 

of  any  oath.   Something  has  been  said  about  eternity;  but 

the  witnesses  know  not  what     There  is  no  evidence  to 

shew  that  the  society  was  illegal ;  and  if  it  was  not,  could 

the  oath  be  illegal? 

Williams,  B.,  (in  summing  up). — If  you  are  satisfied 
that  an  oath,  or  obligation  tantamount  to  an  oath,  was 
administered  to  either  of  the  witnesses  Legg  or  Lock  by 
means  of  the  prisoners,  you  ought  to  find  them  guilty. 
The  prisoners  are  indicted  under  the  stat.  37  Geo.  3, 
c.  123,  the  preamble  of  which  refers  to  seditious  and 
mutinous  societies ;  but  I  am  of  opinion  that  the  enacting 
part  of  the  statute  extends  to  all  sodeties  of  an  illegal 
nature :  and  the  second  section  of  the  stat  39  Geo.  3, 
c.  79,  enacts  that  all  societies  shall  be  illegal,  the  members 
whereof  shall,  according  to  the  rules  thereof,  be  required 
to  take  an  oath  or  engagement  not  required  by  law.  If 
you  are  satisfied  from  the  evidence  respecting  the  blind- 

(tf)  3  Easii  167,  cited  Ohitty't  preamMe*    The  remedy  often^z^ 

Burn's  Ju«t!ee,  tit.  ''  Oatbl/'    In  teads  beyond  the  particular  act  or 

that  case  Mr.  ixiMlCKAlMwrenet  mischief  which  first  su^gettcfd  the 

says, ''  Tt  is  true  t)kat  the  preani4>)e  n^esiTHy  of  the  law,^  and  here  tha 

and  the  firtt't>att  of  the  eiiaeiln|r  latter  part  of  ^^^ckttsd  is  com 

cfaiuse  are^coilfincfd  in  their  ot>-  celved  in  gpen^ral  terms,  Withom 

|eetii' to  cases  of  mutiny  and  se-  any  «irOfd  of  t^fenence  to  the  im- 

diMon  I  bnt  it.  is  nothid;  uhusual  mediate  objeen  of  mutiny  or  se- 

in   sets  of  Parliament  for  the  ditioir  before  thentioned." 
enacting*  pari  >tor  ^ o  beyoud  the 

s  8  2 
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ingy  the  kneeling,  and  the  other  facts  proved^  that  an 
oath  or  obligation  was  imposed  on  the  witnesses,  or  either 
of  them,  you  ought  to  find  the  prisoners  guilty;  and  if 
you  come  to  that  conclusion,  I  wish  you  to  state  whether 
you  are  of  opinion  that  the  prisoners  were  united  in  a 
society. 

The  jury  found  the  prisoners  Guilty ;  and 
stated,  that  they  were  of  opinion,  that,  at 
the  time  of  administering  the  oath,  the 
prisoners  were  members  of  a  society^  and 
bound  by  an  oath  not  to  disclose  the 
secrets  of  the  society. 

Buii  and  Derbiahire  asked  the  learned  Baron  to  re- 
serve the  case  for  the  consideration  of  the  fifteen  Judges, 
on  the  ground  that  there  was  no  evidence  to  shew  that 
the  society  was  formed  for  illegal  purposes. 

Williams,  B. — I  will  consider  of  it. 


March  19/&.  Thb  learned  Baron  said,  that  he  had  considered  of  the 
objections  which  had  been  made,  and  had  come  to  the 
conclusion  that  they  were  not  well  founded  (a).     His 


(a)  In  the  case  of  Rex  t.  Moors^ 
6  East,  419,  n  ,  it  was  held  that 
an  indictment  charging  that  the 
defendants  administered  to  J.  H. 
an  oath,  intended  to  bind  him 
'^  not  to  inform  or  give  evidence 
agunst  any  member  of  a  certain 
society,  formed  to  disturb  the 
public  peace,  for  any  act  or  ex- 
pression of  his  or  theirs,"  &c., 
is  good,  without  alleging  the 
tenor  or  purport  of  the  oaths  to 
be  set  forth,  and  without  shewing 
in  what  manner  the  public  peace 
was  meant  to  be  disturbed  by  such 
society.  And  in  the  same  case  it 
was  also  held,  that,  where  the  oath 


on  the  face  of  it  did  not  purport 
to  be  for  a  seditious  purpose,  evi- 
dence might  be  given  to  shew  that 
the ''  brotherhood"  shere  referred 
to  was  a  seditious  society : — ^Held. 
also,  that  where  the  witness,  swear- 
ing to  the  words  spoken  by  way 
of  oath  by  the  prisoner  when  be 
administered  the  same,  sud,  that 
the  prisoner  held  a  paper  in  his 
hand  at  the  same  time  when  he 
admimstered  the  oath,  from  which 
it  was  supposed  that  he  read  the 
words,  yet  that  parol  evidence  of 
what  the  prisoner  in  fact  sud  was 
sufSdent  without  giving  him  no- 
tice to  produce  such  paper. 
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Lordship  sentenced  the  prisoners  to  be  each  transported 
for  seven  years  (a). 

Gambler  and  Barsiow^  for  the  prosecution. 

Butt^  for  the  prisoners   John   Stanfield,   Brine,  and 
Hemmett 

DerbisAire,  for  the  other  prisoners. 

[Attomies— Coomftf,  and  G.  Chitty.'] 

(a)  This  case  was  afterwards  remission  of  the  sentence ;  how- 

the  subject  of  discussion  in  the  ever,the8entence  was  carried  into 

House  of  Commons,  and  much  effect,  and  the  prisoners  were  sent 

interest  was  made  to  procure  a  to  New  South  Wales. 


NORFOLK  SUMMER  CIRCUIT,  1834. 


BEFORE  MR.  JUSTICE  GASELEE  AND  MR.  JUSTICE  BOSANQUET. 

CAMBRIDGE  ASSIZES. 

BEFORE  MR.  JUSTICE  BOSANQUET. 

Rex  V,  Dixon  and  Another.  jy^  23rd. 

Indictment  on  the  stat.  57  Geo.  3,  c.  19,  s.  25(a),  Eferypenon 

for  becoming  members  of  a  society,  the  members  whereof  »  ^l^I^SlSii" 
bound  themselves  by  an  oath,  in  consequence  of  becoming  ^hi^*"'^^^^ 
members  of  the  said  society.  sequence  of  be- 

In  some  of  the  counts  of  the  indictment,  the  purport  of  oath  not  requir- 
the  oath  was  set  forth,  and  others  merely  followed  the  jjauy  onm'of. 
terms  of  the  statute,  omitting  to  set  forth  the  purport  of  **"**  ^^""^  ^« 

'  o  r     r  flat  67  Geo.  3, 

the  oath.  c  19,  •.  25. 

Gunning,  for  the  prosecution,  stated  that,  in  March, 
(a)  Set  forth  ante,  p.  564,  n. 
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1R34  ISS'^^  there  existed  in  Cambridge  a  trade's  union  of  the 

operative  cordwainers  of  that  town;  the  object  of  which  was 
to  make  a  powerful  confederacy,  under  the  pretence  of 
protecting  labour,  and  the  members  of  which  were  bound 
by  an  oath  not  to  disclose  the  secrets  of  the  association. 
He  further  stated,  that,  as  the  union  was  dissolved,  he 
should  offer  no  evidence  on  this  indictment 

BosANQUET,  J. — I  have  no  hesitation  whatever  in  say- 
ing, that  confederacies  like  that  which  appears  to  have 
existed  in  the  present  case  are  as  decidedly  in  contraven- 
tion of  the  law  of  the  land,  as  they  are  pregnant  with  mis- 
chief to  the  community  and  to  the  working  classes  them- 
selves.    It  is  for  the  sake  of  those  who  belong  to  associa- 
tions like  that  of  the  late  Cordwainers'  Union  of  Cam- 
bridge, that  I  now  declare,  that  r\\  who  engage  in  asso- 
ciations, the  members  of  which,  in  consequence  of  being 
so,  take  any  oaths  not  required  by  law,  are  guilty  of  an 
offence  against  the  statute,  which,  if  clearly  proved,  would, 
upon  conviction,  be  in  every  case  followed  by  exemplary 
punishment.     It  b  impossible  that  any  well-ordered  state 
of  society  could  tolerate  the  existence  of  confederacies 
bound  together  by  secret  compacts  and  oaths  not  required 
by  law;  one  of  the  obvious  consequences  of  such  confe- 
deracies being  to  deprive  the  state  of  the  benefit  of  the 
testimony  of  those  who  are  engaged  in  them — ^a  state  of 
things  injurious  to  individuals,  subversive  of  public  order, 
and  striking  at  the  very  existence  of  the  state,  by  with- 
drawing the  allegiance  of  the  subject  from  the  laws  of  the 
land  to  the  secret  tribunals  of  unlawful  societies,  con- 
straining the  conscience  by  oaths,  and  seeking  to  obtain 
their  objects,  whatever  they  might  be,  by  popular  intimi- 
dation. 

Verdict— Not  Guilty. 

Gunning,  for  the  prosecution. 

Ausiinf  for  the  prisoners. 

[Attornies — FUher,  and  Prior.] 


603 

1834. 
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B£FORB  MR.  JUSTICE  VAUOHAN  AND  MR.  BARON  PARKE. 


CARDIFF  ASSIZES. 
bbfokb  mr.  baron  parke. 

Talbot  v.  Lewis. 

Trespass  for  breaking  and  entering  the  plaintiff's  ifSpwithdoi- 

dose,  and  entering  on  certain  sands,  called  the  Rossilly  one  hundred 

Sands,  in  the  parish  of  Gower,  and  taking  Spanish  dollars.  J^^^^^  ?^^^ 

Plea— Not  Guilty  (a).  ""^  «f  •  •«• 

^  ""  ^  shore,  it  will  be 

The  plaintiff  was  the  lord  of  the  manor  of  Landemore,  pretumed  that 
in  which  these  sands  are  situated,  and  the  defendants  by^uiTioM^f'* 
were  labourers,  who  with   others  had  come  from  Car-  ■<>««  ▼«"«! 

'  which  was 

marthenshire,  and  the  sea  being  very  low,  and  the  sands  wrecked,  ai- 

left  dry,  they  had  turned  up  the  sand  with  their  hands,  of^any  vessel  be 

and  found  a  great  number  of  Spanish  dollars,  which  were  ^^'^AnTncilnr* 

supposed  to  have  belonged  to  a  Spanish  ship,  which  had  survey  of  a  ma- 

*^*^  1      ,      ,  ,  IX      1  nor  made  before 

been  wrecked  there  (as  was  supposed)  about  a  century  commissioners 
ago.   The  dollars  having  on  some  of  them  the  date  of  103 1 ,  "o'rToTthe  ma-* 
others  bearing  earlier  dates.     The  plaintiff  claimed  the   nor,  and  a  jury 

®  ...  of  the. tenants  of 

dollars  as  being  entitled  to  wreck  within  this  manor;  and,  the  manor,  is 

to  shew  his  title  to  wreck,  the  plaintiff's  counsel  proposed  evidence  to  fhew 

to  give  in  evidence   an   ancient  document,  which  was  if*h**J*mano?" 

brought  from  the  muniment  room  of  the  plaintiff.     This  butisnotadmis- 

/•    i_  1       sible  as  evidence 

document  purported  to  be  a  survey  of  the  manor,  made  of  the  lord's 
in  the  year  I  (536,  at  a  court  of  survey  held  before  certain  *>»*«  ^  ^^'^^k. 
commissioners  nominated  by  the  then. lord  of  the  manor 
and  a  jury.    In  this  survey  the  boundaries  of  the  manor 
were  set  forth,  and  the  rights  of  the  manor  were  also  set 

(a)  This  plea  was  pleaded  before  the  rules  of  H.  T.  4  Will.  4  caine 
into  operation. 


cot  CASES  ON  THE 

1834.  fortby  as  presented  by  that  jury;  and,  after  describing  the 
boundaries  of  the  manor^  it  was  presented  by  the  jury 
{inter  alia)  that  the  lord  of  the  manor  was  entitled  to 
wreck  on  the  sands  in  question. 

Parke,  B. — I  think  that  this  document  is  evidence  to 
shew  the  boundaries  of  the  manor ;  and  I  am  of  opinion 
that  it  is  evidence  for  that  purpose,  as  being  the  opinion 
of  persons  whom  we  must  presume  to  have  been  cognizant 
of  the  facts,  it  having  reference  to  a  subject  on  which  re- 
putation is  evidence.  But  I  think  it  is  not  evidence  to 
prove  the  lord's  title  to  wreck.  Wreck  is  not  a  matter  of 
a  public  nature;  and,  as  it  is  a  matter  in  which  the  inha- 
bitants have  no  concern,  it  cannot  be  proved  by  shewing 
what  were  their  opinions,  or  what  was  the  reputation 
among  them. 

Evidence  was  given,  that  the  plaintiff's  steward  had 
received  sums  amounting  to  a  few  pounds  on  account  of 
two  wrecks. 

E*  V.  Williams f  for  the  defendants. — Even  if  the  plain- 
tiff was  entitled  to  wreck,  non  constat  that  these  dollars 
came  from  a  wreck.  There  is  no  part  of  any  vessel  found, 
and  this  may  be  a  case  of  treasure-trove. 

Parke,  B. — These  Spanish  dollars  could  not  have 
dropped  from  the  clouds;  and,  as  they  are  found  in  the 
sands  of  a  sea  shore,  they  must  be  presumed  to  have 
come  there  from  the  loss  of  some  vessel. 

E.  V.  Williams  addressed  the  jury  for  the  defendants ; 
and  submitted,  that,  as  the  plaintiff's  right  to  wreck  could 
only  exist  by  a  grant  from  the  crown,  it  was  manifest  that 
he  had  no  such  right,  or  some  evidence  would  have  been 
given  of  such  a  grant,  especially  as  the  plaintiff  kept  a 
room  in  which  other  documents  respecting  the  manor  were 
deposited. 
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ParkEi  B.^  left  it  to  the  jury  to  say,  whether  the  plain- 
tiff had  made  out  his  title  to  wreck  to  their  satisfaction. 


Wilson  and  WAitcombef  for  the  plaintiff. 

E.  r.  mittanu  and  R.  C.  NichoU,  for  the  defendants. 
[Attomies — Jenkku,  and  John  DanesJ] 


Talbot 
Verdict  for  the  defendants.  Lbwis. 


COURT  OF   EXCHEQUER.— Before  lord  lynd- 

HURST,  C.  B.|  PARKE,  B.,  ALDERSON,  B.,  OURNEY,  B. 

Wilson  applied  for  a  rule  to  shew  cause  why  there      Nov,  7th 
should  not  be  a  new  trial,  on  two  "grounds— /{r«<,  that  the 
verdict  was  against  evidence;  and,  second^  that  the  survey 
of  the  manor  was  receivable  in  evidence  to  prove  the 
plaintiff's  title  to  wreck. 

Parke,  B. — I  held  the  presentment  of  the  jury  admis- 
sible to  prove  the  boundaries  of  the  manor,  but  not  to 
prove  the  lord's  right  to  wreck. 

Wilson  submitted  that  this  was  a  public  right,  as  it  af- 
fected all  the  shipowners  who  used  the  Bristol  Channel; 
and  that,  from  the  nature  of  the  subject,  it  was  one  in 
which  the  public  was  interested;  and  that,  therefore,  re- 
putation would  be  evidence.  He  cited  Sir  H.  Constables 
case  (a). 

Parke,  B. — If  there  is  any  thing  in  your  argument,  re- 
putation from  anybody  would  be  evidence. 

FFti!f on.— This  is  a  presentment  by  a  jury  of  the  manor. 

(a)  6  Co.  106.   In  that  case  the     "  Wreck,"  and  the  8tat8.1  &  2  Geo. 
law  of  wreck  is  very  much  dis-     4,  cc.  75,  76. 
cussed.    See  also  Com.  Dig.  tit. 
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Xord  Lyndhurst^  C.  B« — If  a  lord,  of  ainaDor  has  a 
right  to  wrecks  he  has  that  nigfateither  by  &  grant  from 
the  crown,  or  by  prescription,  which  presumes  such  a 
grant.  In  this  right  the  tenants  of  the  manor  have  no 
interest  whatever,  and  their  presentment  respecting  it  is 
not  evidence.  As  the  learned  Baron  who  tried  the  case 
is  dissatisfied  with  the  verdict,  there  must  be  a  rule  for  a 
new  trial  on  the  first  ground. 

Aldbrson,  B.— We  think Ihat  the  learned  Baron  was 
right  in  rejecting  the  evidence.  The  right  to  wreck  can 
only  be  in  the  lord  of  the  manor  by  grant,  or  prescription, 
which  presumes  a  grant.  In  a  case  of  prescription  is  re- 
putation evidence  ?     I  think  not. 

GuRNEY,  B.— lam  of  the  same  opinion. 

Rule  granted  on  the  first  ground  only. 


CARMARTHEN  ASSIZES. 

BEFORBMR.  BAROK  PARKE. 


Rex  v.  Evan  Rees  and  Mary  Rees. 

Oo  the  trial  of  a  InDICTMENT  on  the  Stat.  52  Geo.  3,  c.  123,  s.  2  (a), 

^1^52  090%,  ^^'  embezzling  a  letter  containing  a  bill  of  exchange  for 

emblMUn^'a^"'  120/,,  the  prisoners  being  employed  under  the  Post-office. 

letter  conuining  It  appeared  thatj  on  the  Zbih  of  February,  1634,  Mrs. 

change,  he  being  Griffiths  sent  a  letter,  containing  a  bill  of  exchange  for 

at  the  time  em- 
ployed under 

the  Pott-offlce,  it  is  rafficient  to  prore  that  aach  penon  acted  in  the  lervice  of  the  Pott-oflice,  and 
it  i«  not  neceMtry  tQ  go.  into  proof  of  hie  appointment. 

(a)  Set  out  ante.  Vol.  4,  p.  i&72. 
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120/.5'for  ber  son,  who  was  ia  Indian  to:'the  Post-office,  at 
Ferryside,  and  that  another  of  her  sons^  who  took  it  ^to 
Ferryside^paid  the  female  prisoner  at  the  Post-olBBce  there 
St.  4c/.  as  postage.  It  further  appeared,  that,  in  the  fol«* 
lowing  April,  the  male  prisoner  returned  the  letter  opened* 
and  the  female  prisoner  offered  to  return  the  postage.  It 
was  proved  by  the  postmaster  at  Carmarthen  that  he  had 
appointed  the  prisoner/  Evan  Rees,  postmaster  of  Ferry- 
side;  and  that  that  appointment  was  sanctioned  by  the 
postmaster-general,  and  that  the  prisoner,  Evan  Rees, 
had  been  postmaster  there  for  three  years.  This  witness 
further  stated,  that  the  letter  ought  in  due  course  to  have 
been  sent  to  Carmarthen^  which  in  fact  it  never  had  been. 
The  prisoner,  Mary  Rees,  was  the  wife  of  the  other  pri- 
soner. 

E.  V.  Wtttiams,  for  the  prisoners. — I  submit  that  this 
indictment  cannot  be  supported  as  against  the  female  pri- 
soner. To  support  this  indictment  the  person  accused 
must  be  employed  by  or  under  the  Post-office,  and  the 
person  must  be  shewn  to  be  a  public  officer.  Now,  in  this 
case,  the  female  prisoner  merely  acted  as  an  assistant  to 
her  husband  in  his  absence.  In  the  case  of  Rex  v.  Pear- 
son  (a),  a  shop-boy  of  the  postmaster,  who  assisted  in  tying 
up  the  letter-bag,  was  held  not  to  be  within  the  stat.  59 
Geo.  3,  c.  l2Sf  s.S.  Upon  this  evidence  it  may  be  that 
the  wife  committed  the  offence,  and  the  husband  returned 
the  letter  as  soon  as  he  discovered  the  fraud.  With  re- 
spect to  the  husband,  he  was,  it  appears,  appointed  by 
the  postmaster  of  Carmarthen,  and,  as  the  appointment 
was  in  writing,  it  ought  to  have  been  produced. 

Parke,  B. — It  is  sufficient  to  shew  that  the  prisoners 
have  acted  as  servants  of  the  Post-office.  It  is,  however, 
on  this  evidence  impossible  to  say  which  of  the  prisoners 

(a)  Ante,  Vol.  4,  p.  672. 
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embezzled  either  the  letter  or  the  bill,  they  must  therefore 
both  be  acquitted. 

Verdict — ^Not  guilty. 

Socieiit  and  Wilson^  for  the  prosecution. 
E.  V.  WUUanUt  for  the  prisoners. 

[Attornies — Peaeoek,  and .] 


The  Mayor  and  Burgesses  of  Carmarthen  v.  Lbwis. 

A  eorpontdon  A.SSUMPSIT  for  the  use  and  occupation  of  "  standings, 

2SmSI*«r^  market-places,  and  sheds."    Plea— Non  assumpsit  (a), 
■umpiit  for  the        Qn  the  part  of  the  plaintiffs,  an  agreement,  signed  by 

don  of  toll*,  ai-  the  defendant,  was  put  in.    It  related  to  a  demise  of 

2irS»*A«'^  "  tolU"  by  the  plaintiffs  to  the  defendant 

tolli  to  the  oe- 
cupier  by  any 

initrament  un-  Whitcombe,  for  the  defendant. — This  agreement  does 
nuMi  teaL  *  not  apply.  It  relates  to  tolls;  and  the  declaration  is  for 
tlon^iimregaS"    *^®  ***®  *"^  occupation  of  "  Standings,  market-places,  and 

•ue  for  UM  and     gheds.*' 
ooeupation  of 
'*tttndiDgi, 

1^  rt!edii/'Md  Parke,  B.— I  shall  allow  the  declaration  to  be  amended 
tLrdtow^d'  ^y  inserting  the  word  "  tolls,"  the  plaintiff  paying  the 
the  defendant     costs  of  the  amendment. 

totaketolla 
from  othen  who 

and'tunding^'  It  appeared  that  the  defendant  collected  rent  and  tolls 
the  Judgaat  the  f^Qm  different  butchers,  who  occupied  about  seventy  stalls 

trial  will  allow  1,1., 

the  word  "toUi"  in  Carmarthen-market,  and  who  paid  upon  an  average 
Sthededara-     about  It.  per  Stall  weekly;  and  that  the  defendant  had 
d2nt%n**tSre  ^^^^  *^^  *^^™  ***®  month  of  October,  1881,  till  the  time 
coats  of  the        of  the  trial, 
amendment 

(a)  This  plea  was  pleaded  before  the  rules  of  H.  T.  4  Will.  4 
Into'operatlon. 
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Whitcombe. — This  agreement  is  not  under  the  seal  of 
the  corporation. 

The  Mayor,  &c 
of 

J.  Evans,  for  the  plaintiff,  cited  the  case  of  the  Mayor   Carmarthen 
of  Stafford  v.  TiU{a)y  in  which  it  was  held  that  a  corpora-        Lewis. 
tion  might  sue  in  assumpsit  for  use  and  occupation,  where, 
a  tenant  had  held  under  them,  and  paid  rent. 

Whitcombe. — A  corporation  may  maintain  assumpsit  for 
the  use  and  occupation  of  buildings,  but  I  should  submit 
not  for  tolls.    The  case  cited  was  a  case  of  buildings. 

Parke,  B. — There  is  nothing  in  that  distinction.  Tolls 
are  no  doubt  an  incorporeal  hereditament,  and  so  are 
tithes ;  and  you  can  maintain  an  action  for  the  use  and 
occupation  of  tithes. 

IFhitcombe. — As  the  corporation  did  not  grant  under 
their  common  seal,  no  interest  passed. 

Parkb,  B. — ^Though  no  interest  passed,  you  occupied, 
and  ought  to  pay. 

The  defence  was,  that  the  plaintiffs  had  taken  a  part  of 

the  market-place,  and  converted  it  into  a  cheese-market, 

and  that  they  would  not  assist  the  defendant  in  collecting 

the  dues. 

Verdict  for  the  plaintiffs — Damages, 

i.  2s.  Bd. 


J.  Evans,  and  E.  V.  tFilUams,  for  the  plaintiffs. 
Whitcombe,  for  the  defendant. 

[AUorDies— ^ofi^i  ^  Jeferies,  and  G.  Tkonuu.'] 

(a)  12  Moo.  260.    That  was  an  aggregate    might    maintain   as- 

action  for  the  use  and  occupation  sumpsit  for  use  and  occupation, 

of  a  house  and  premises,  and  the  where  the  tenant  has  occupied  pre- 

Court  there  held  that  a  corporation  mises  under  them,  and  paid  rent. 


610 


CASES  ON  THB 


1834. 


If  a  tenant 
makes  an  tn- 
eroachment  ad- 
Joining  to  the 
fiinn  be  rents, 
this  encroach- 
ment will  be  for 
the  benefit  of 
his  landlord, 
unless  it  appear 
clearly  from 
some  act  done 
at  the  time 
that  the  tenant 
intended  to 
make  the  en-' 
croachment  for 
his  own  benefit, 
and  not  to  hold 
it  as  he  held  the 
fiom. 


Doe  on  the  Demise  of  Lewis  v.  Rbes. 

HjECTMENT.— The  lessor  of  the  plaintiff  had  been 
the  landlord  of  the  defendant,  the  latter  having  rented  a 
farm  of  the  former ;  and  this  ejectment  was  brought  to 
recover  a  piece  of  land  encroached  from  the  sea-coast  by 
the  defendant,  while  tenant  to  the  lessor  of  the  plaintiff 
of  this  farm,  which  did  not  extend  quite  down  to  the  sea- 
shore till  the  defendant  made  the  encroachment  in  ques- 
tion. 

Parke,  B. — It  is  clearly  settled  that  encroachments 
made  by  a  tenant  are  for  the  benefit  of  his  landlord,  un- 
less it  appear  clearly,  by  some  act  done  at  the  time  of  the 
making  of  the  encroachments,  that  the  tenant  intended  the 
encroachments  for  his  own  benefit,  and  not  to  hold  them 
as  he  held  the  farm  to  which  the  encroachments  were  ad- 
jacent 

Verdict  for  the  plaintiff. 


Chilian,  and  /.  Evans,  for  the  lessor  of  the  plamtiff. 

I^icombe,  and  E.  V.  Williams,  for  the  defendant. 

[Attoniies— Jamet  4  Co.,  and  Hvgk  WiUiamtJ] 
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Scott,  Assignee  of  Benjamin  Thomas,  a  Bankrupt,  0. 
David  Thomas. 

JL  ROVER  for  farming  stock  by  the  plaintiff,  as  assignee  if  in  troTer  by 
of  the  bankrupt.  Pleas,^r*/,  not  guilty ;  second,  that  the  f  J/o^puhe 
plaintiff  is  not  assignee  of  the  said  B.  T.,  a  bankrupt;  pWntiflTttiUe 
thtrdy  that  the  plaintiir  was  not  lawfully  possessed  of  the  putin  issue- 
goods  as  of  his  property  as  such  assignee  (a).  Unkropt^  In- 
To  prove  the  plaintiff *s  title  as  assignee,  the  fiat  of  J^"!^ '  f^*^**^* 
bankruptcy  inrolled,  the  certificate  of  the  appointment  of  pointmentof  the 
the  plaintiff  as  assignee,  and  the  appointment  itself  (both*  si^Minroii^' 
having  been  inrolled),  were  put  in.  mtnt^r^^t. 

inrolled)  ere 

Tfc  -n  r-  1  t*      t  -n        t  ^-  iufflcient  pfOOf 

Farke,  B. — Since  the  passing  of  the  Bankrupt  Court  that  the  plaintiff 
Act  (6)  I  think  that  this  proof  is  sufficient.  ^TJfrittin 

statement,  made 
by  the  bankropt 

On  the  part  of  the  plaintiff  it  was  proposed  to  put  in  before  his  bank- 
a  written  statement,  given  by  the  bankrupt,  before  his  dUbu'in^d  ere- 
bankruptcy,  to  Mr.  Vaughan,  one  of  the  witnesses,  in  ^i'lhiU^^rtTa? 

he  knew  of  his 
own  insolTency. 
Personal  property^  may  be  transferred  for  a  sufficient  consideration,  without  writing,  If  the  pos- 
session, be  also  transferred ;  and  a  debtor  may  prefer  one  credhor  to  another,  if  the  debtor  be  not 
a  trader;  but  if  he  be  a  trader  he  cannot  prefer  one  creditor  to  another,  unless  he  be  pressed. 

A  fraudvlent  deliTery  of  goods  by  a  trader  will  be  of  iuelf  an  act  of  bankruptcy.  A  deliTory 
of  goods  to  one  to  whom  no  debt  was  due  would  be  such  a  fraudulent  delivery ;  and  the  delivery 
would  likewise  be  fraudulent,  though  a  debt  was  due,  if  the  transfer  of  the  goods  was  made  volun- 
tarily ;  and  in  contemplation  of  bankruptcy. 

(tf)  Ab  the  forms  may  be  useful  dont  putshimself  upon  the  cotmtry 

in  practice   we  hB?e  subjoined  &c. 

them: —  And,  for  a  further  p1ea,«  the 

And  for  a  further  plea  in  this  said  defendant  saith,  that  the  said 

behalf  the  said  defendant  saith,  plaintiff  was  not   lawfully  pos- 

that  the  said  plamdff  is  not  as-  sessed  of  the  said  goods  and  chat- 

rignee  of  the  estate  and  effects  of  tels,  as  of  his  property  as  such 

the   said  Benjamin   Thomas,   a  assignee  as  aforesud,  in  manner 

bankrupt,  according  to  the  said  and  form  as  the  said  plaintiff  hath 

several  statutes  concerning  bank-  above  in  his  said  declaration  in 

mpts,  in  manner  and  form  as  the  that  belialf  alleged,  and  of  Ibis 

sdd. plaintiff  hath. Above  in;hia  the.  sud  defendant  puts  himself 

said  declaration  in  that  behalf  al-  upon  the  country,  &c. 

leged,  and  of  this  the  said  defen-  (6)  1  &  2  Will.  4,  c.  56. 
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Doe  on  the  demise  q(  Williams  r.  Dayibs. 

A  leafe  con-      EiJECTMENT  oo  a  forfeiture  of  a  lease,  the  defen- 

twre-€D^,  if    dant  having  been  the  under-tenant  of  the  lessee. 

the  lessee, «  bis      j^^  ^^^^  contained  a  proviso,  that,  if  the  lessee,  "  his 

executors  or  id-  * 

miDistracors,  or  executoTS  OT  administrators,  or  either  of  them/*  should 

either  of  them,"  in 

sbonid  become    become  bankrupt,  the  lessor  should  re-enter. 
MteoitoVof  thT      '^  appeared  that  the  lessee  had  died,  and  that  his  ex- 
lessee  bectme     ecutor  had  become  bankrupt. 

bankmpt*.^ —  ^ 

Held,  that  the 

mu^^tTra-         Whitcombe,  for    the   defendant,  submitted  that  the 
^  'itt*^  h   ™*«n*>^  ^f  *®  parties  evidently  was,  that  the  lease  should 
a  term  vested     be  at  an  end  in  the  event  of  a  bankruptcy,  that  the  pro- 
executor  doM     perty  might  not  pass  into  the  hands  of  assignees ;  but 
T^i^^wuu^'  *^**  *°  *^*^  instance  the  reason  ceased,  as  this  property 
the  assignees,     would  not  pass  to  the  assignees  of  the  executor,  as  the 
executor  here  did  not  become  bankrupt  in  his  capacity 
of  executor.     He  cited  the  case  of   T'hompson  v.  Jm- 
drews  («). 

Parke,  B. — Where  the  words  are  so  clear,  we  cannot 
go  into  the  question  as  to  the  intention  of  the  parties. 
The  parties  must  be  bound  by  their  own  express  stipula- 
tion, however  absurd  we  may  think  it. 

Verdict  for  the  plaintiff. 

Wilson,  and  J.  Evans,  for  the  lessor  of  the  plaintiff. 

(a)  1  Myl.  &  K.  1 16.     In  that  Garland,  10  Ves.  1 10,  Lord  Eldam 

case  it  was  held  by  Sir  /.  Leach,  held,  that,  under  the  bankruptcy  of 

M.  R.,  that  where  a  testator  di-  an  executor  and  trustee,  directed 

rects  his  trade  to  be  carried  on  by  the  will  to  carry  on  a  trade,  and 

after  his  death;  that  part  only  of  a  limited  sum  to  be  paid  to  him 

bis  property  will  be  liable,  in  case  for  that  purpose,  the  general  assets 

of  bankruptcy,  which  he  has  di-  of  the  testator  beyond  that  sum 

rected  to    be  embarked  in  the  were  not  liable, 
trade.    In  the  case  of  Ex  parte 
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Whiieombe,  and  E.  V.  Williams^  for  the  defendant. 

[Attornies — Cook  8f  Son,  and  Vaughan  ^  Bevan,"] 


In  the  ensuing  term,  E.  V.  fFilliams  applied  to  the 
Court  of  Exchequer  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial ;  but  the  Court  refused  a  rule. 


HAVERFORDWEST  ASSIZES. 

BEFORE   MR.    BARON   PARKE. 


Thomas,  Executor  of  Thomas,  r.  Harries,  Executor  of 
Harries. 

CxOODS  sold  and  delivered.     Plea — general  issue.  if  a  person  who 

It  appeared  that  the  plaintiffs  testatrix  was  the  land-  ac^didateTand 
lady  of  an  inn  at  Haverfordwest,   the  defendant's   tes-  J^°^  °°^^^ 
tator  having  been  a  farmer  in  the  county  of  Pembroke.  p«rty  who  tup- 
It  further  appeared,   that,  at  the  election  of  a  mem-  menu  to  be  an 
her  of  parliament  for  the  county  of  Pembroke,  the  voters  SSie^opeTL' 
in  the  interest  of  Mr.  Folke  Greville,  the   unsuccess-  pubiic-honse  at 

an  electioHi  and 

ful  candidate,  were  supplied  with  refreshments   by  the  ordemuppUes 

plaintiff*'s  testatrix,  by  order  of  the  defendant's  testator;  hebpei^aiiy 

but  there  was  contradictory  evidence,  whether,  in  giving  ***J|**^*'P^'|. 

the  order,  the  defendant's  testator  said  ^*  Give  thiners  to  ^  Act,  7  &  s 

W  S  c.  4  will 

the  voters  and  I  will  pay,"  or  ''  I  will  see  you  paid;"  afford  him  no 
and  it  was  proved  by  one  of  the  witnesses  for  the  de-  J^^lrlX- 
fendant  that  the  plaintiff's  testatrix  had  said,  that,  if  Mr.  pjiedentireiyon 

his  cedit* 

Greville  did  not  pay  her,  she  feared  she  should  not  get 
the  money. 

Parke,  B.,  (in  summing  up).— If  a  person  who  is  not 

T  T   ^ 
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Ig34^  himself  a  candidatei  and  wbo  is  not  known  to  the  party 
who  supplies  the  refreshments  to  be  the  agent  of  a  can- 
didate, open  a  public-house  at  an  election,  and  orders 
supplies  for  the  voters,  he  is  personally  liable  to  pay;  and 
the  Stat  7  &  8  WilL  3,  c  4,  (commonly  called  the  Treat- 
ing Act),  win  afford  him  no  defence,  provided  that  the 
goods  were  furnished  entirely  on  the  credit  of  the  jierson 
who  so  ordered  them. 

His  Lordship  left  the  case  to  the  jury  on  the  question 
to  whom  credit  was  given. 

Verdict  for  the  defendant,  on  the  ground 
that  the  refireshments  had  not  been  sup- 
plied to  the  voters  on  the  credit  of  the 
defendant's  testator. 

Whiteombet  and  E.  V.  Williams,  for  the  plaintiff. 
J.  Evans,  and  C.  Powell,  for  the  defendant. 
[Attornies— J^vofu,  and  flarrtM.] 


HioGOM  V.  Mortimer. 

If  a  tenant  of      X  ROVER  for  earth  and  soil  carried  away  by  the  de- 
l!nLl"'!rL'!!!  fendant,    and    converted  to  his  own  use.      Plea— Not 

tenancy}  lemoTe  ' 

a  dung-heap,        guilty  (a). 
and,  at  the  time    ^       ^  ^  ' 

of  hii  so  doing,       j^  appeared  that  the  defendant  had  been  a  tenant  of  a 

digs  into  and  *^  ^  , 

remoTes Tiigin  farm,  of  which  the  plaintiff  was  the  landlord;  and  that, 

neath  it,  the  &  short  time  before  the  tenancy  expired,  the  defendant 

midntoindther  ^^^^  ^^^^^  ^  duug-hcap,  which  belonged  to  him,  and  which 

trespass </«»ofiif  wi^  On  the  premises;  and  it  was  alleged,  on  the  part  of 

tuportatit  or 

trover  for  the 

remoTal  of  the        (a)  This  plea  was  pleaded  before  the  rules  of  H.  T.  4  WilL  4.  came 

virgin  soiL  j^^,  operation. 
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the  plaintiff,  that,  in  taking  away  this  dung-heap,  the  de-         1334, 
fendant  had  dug  a  spade*s  depth  into  the  virgin  earth  that 
was  beneath  the  dung-heap,  and  had  taken  away  a  quan- 
tity of  the  earth  with  the  dung. 

J.  Evans  and  E.  F.  WUtiamSf  for  the  defendant,  sub- 
mitted, that,  as  the  defendant  was  the  plaintiff's  tenant  of 
this  land,  and  the  earth,  if  taken  at  all,  was  taken  during 
the  tenancy,  trover  would  not  Ue. 

Parke,  B. — ^The  wrongful  act  of  a  party  otherwise  en- 
titled to  possession  frequently  revests  the  right  of  posses- 
sion in  him  who  has  the  right  of  property.  I  am  of 
opinion,  that,  if  a  tenant,  during  the  tenancy,  remove 
virgin  soil,  it  becomes,  by  operation  of  law,  the  personal 
property  of  the  landlord,  and  is  so  completely  revested  in 
him  as  to  enable  him  to  maintain  trespass  de  bonis  aspor^ 
iaiis,  and,  d/ariiorif  trover. 

The  defence  was,  that  the  defendant  had  only  taken  away 
the  dung,  and  had  not  removed  any  of  the  plaintiff's  soil. 

Verdict  for  the  defendant. 

Chilianf  Herbert  Jones,  and  R.  C.  NichoU,  for  the 
plaintifi. 

J.  Evans,  and  E.  V.  Williams,  for  the  defendant 

[Attomiet*-Gf  orge,  and  Gwynne,'] 
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1834. 

John  r.  Currie. 

iking^rror.  TrESPASS  for  taking  mirrors  and  handkerchiefs, 
and  handker-  Pleas— ;/?r*f,  not  guilty,  to  the  whole  declaration ;  second, 
defendant  jusU-  ^  to  the  taking  of  the  mirrors,  a  justification  as  a  distress 

but  bymiitake        As  soon  as  the  cause  was  called  on — 

omitted  to  jus- 
tify the  taking 

chi^:— H^d'"  *^*  ^^^^9  ^^^  *h^  defendant,  applied  for  leave  to  amend 
that  this  omis-    t^g  sccoud  plea,  by  inserting  the  words  "and  handker- 

sion  could  not  "^  •'  " 

be  amended  on  chiefs,  SO  as  to  make  that  plea  a  justification  of  the 
taking  of  the  handkerchiefs,  that  part  of  the  plea  having 
been  omitted  by  mistake. 

ChiUon,  for  the  plaintiff.— I  submit  that  the  stat  3  & 
4  Will.  4,  c.  4i2f  s.  23  (a),  does  not  authorize  an  amendmmt 
of  this  kind. 

Parks,  B.,  (having  referred  to  the  act  of  Parliament) — 
I  find  that  I  have  no  power  to  order  an  amendment,  except 
where  there  is  a  variance  between  the  evidence  and  the 
record.  This  is  not  a  variance,  but  an  omission  in  the 
record. 

The  amendment  was  not  made. 

Verdict  for  the  plaintiff—- Damages,  6<f. 

Chilton^  and  E.  V.  Williams,  for  the  plaintiff. 
J.  Evans,  and  Whiicombe,  for  the  defendant. 
[Attomiefl — LewU,  and  EvafuJ] 

(a)  Set  forth  ante,  p.  531,  n.  (a). 
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1834. 
Davies  v.  Evans. 

i\.SSUMPSIT  for  work  and  labour  in  repairing  a  road  in  attumpsit  for 
near  the  Royal  Dock  at  Pater.  Plea — ^that  the  promise  Jhe'defendant" 
"was  made  to  the  plaintiff  and  one  John  Scurfield,  and  P>e»ded  that  the 

«  '  *  promise  was 

not  to  the  plaintiff  alone/'  Replication — that  the  promise  made  to  the 
**  was  made  to  the  plaintiff  alone,  and  not  to  the  plaintiff  j.  s.,  and  not  to 
and  John  Scurfield."  iJonSl^'^'Repii. 

cation,  that  the 

J.  Evans,  for  the  plaintiff,  submitted  that  the  defendant  made  to  the 
ought  to  begin,  as  the  affirmative  of  this  issue  was  upon  andliottothe' 
the  defendant.  §!??-h\w/' 

that  on  tUs  is- 
—^  sue  the  plaintiff 

Parke,  B.— I  am  of  opinion  that  the  plaintiff  ought  to  ought  to  begin: 
u»^:^  — II*W,  also, 

«>«g»n*  that  J.  S.  was  a 

competent  wit- 

The  plaintiff's  counsel  went  into  their  case.  defendant,  to 

prove  that  the 
contract  was  en- 

For  the  defendant,  it  was  proposed  to  call  Scurfield  as  t«rad  >aio  by 

'  '^     *^  the  defendant 

a  witnessi  to  prove  that  the  contract  had  been  entered  with  the  plaintiff 
into  by  the  defendant  with  the  plaintiff  and  himself  fSta^^^ 
jointly. 

J.  Evans,  for  the  plaintiff. — I  submit  that  this  witness 
is  incompetent,  on  the  ground  of  interest,  as  he  in  fiict 
comes  here  to  make  out  that  half  the  money  was  due  to 
himself. 

Whitcombe,  for  the  defendant. — If  this  witness  suc- 
ceeds in  defeating  the  present  claim  by  the  plaintiff  alone, 
he  will  not  be  benefited ;  neithert  if  the  plaintiff  succeeds, 
will  be  lose  any  right  of  action  he  may  have  at  present 
against  the  defendant. 

Parke,  B. — I  think  that  he  is  a  competent  witness  to 
prove  that  the  contract  was  made  with  the  plaintiff  and 
himself  jointly. 
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The  witness  was  examined. 

Verdict  for  the  plaintiff. 

t/.  Evans,  and  £•  V.  WilUams,  for  the  plaintiff. 
Whitcombet  and  James,  for  the  defendant. 
[Attoraics— Pory,  and  SuiniRen.] 


CARDIGAN  ASSIZES. 

BEFORE  MR.  BARON  ALDERSON. 


A.  had  pledged 
goods  to  B.  for 
a  debt  B.  died, 
and  the  parifh 
officers  took  the 


Samuel  v.  Morris  and  Griffiths. 

jL  rover  for  articles  of  household  fiimiture. — The  de- 
fendants pleaded,  first.  Not  guilty ;  and,  second,  that  the 
goods  and  chattels  in  the  declaration  mentioned  **  are  not^ 
goods,  and  gave  nor  Were,  uor  was  or  is  any  or  either  of  them  the  property 
cari^mer  who    of  the  Said  plaintiff,  in  manner  and  form  as  he  hath  above 

made  the  coffin 
of  B.,  on  condi- 
tion of  his  pay- 
ing B.'s  rent  and  „ 
the  funeral  ex-  try,  &C. 
penses : — Held, 
that,  by  taking 

*^Th^''  ^*  "^  question  belonged  to  him,  and  that,  being  on  the  pre- 

became  ex- 
ecutors de  ton 

tort ;  and  that,  if  they  sold  the  goods  to  J.,  they  would  be  liable  to  A.  in  trover,  because  such  a 
sale  was  so  inconsistent  with  the  bailment,  as  to  revest  the  right  of  possession  in  A.  But,  if  the 
parish  officers  merely  relinquished  their  possession,  and  let  J.  take  possession,  this  would  not  make 
the  parish  officers  liable  in  trover ;  as,  in  this  case,  a  mere  seizure  of  the  goods  by  a  stranger,  who 
afterwards  relinquished  them,  would  not  be  a  conversion. 

If  a  defendant  in  trover  plead  that  the  goods  "are  not  nor  were  the  pnpertp"  of  the  plaintiff,  io 
manner  and  form  as  in  the  declaration  is  alleged,  (concluding  to  the  country),  thb  will  be  taken 
to  be  an  informal  plea,  traversing  the  allegation  of  the  declaration,  that  the  plaintiff  "  was  pos- 
sessed" of  the  goods  "as  of  hb  own  property;"  and,  therefore,  on  this  plea,  it  will  be  a  good  de- 
fence to  shew  that  the  goods,  though  the  property  of  the  plaintiff,  had  been  pledged  by  him  aa  a  ae- 
curity  for  money.    But  whether  this  plea  would  not  be  bad  on  special  demurrer — qiunrtf 


in  the  said  declaration  in  that  behalf  alleged,  and  of  this 
they  the  said  defendants  put  themselves  upon  the  coun- 


It  was  proved  on  the  part  of  the  plaintiff,  that  the  goods 
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tnises  of  one  JameSi  a  pauper^  they  were,  on  James's  death,         iq^^ 
seized  by  the  defendants,  who  were  the  overseers  of  the 
poor  of  the  parish  in  which  he  resided  (together  with 
James's  own  goods),  in  order,  as  they  alleged,  to  defray 
the  expense  of  his  fiineral. 

It  further  appeared,  that  the  defendants  ordered  a  per- 
son named  Joseph  to  make  a  coffin  for  the  deceased ;  and, 
on  his  bringing  in  the  bill  for  the  coffin,  and  saying  that 
there  was  something  due  to  another  person  for  trimmings, 
the  defendants  offered  to  let  him  have  all  the  goods,  to 
make  what  he  could  of  them,  if  he  would  pay  the  rent  due 
from  the  pauper,  James,  and  all  the  funeral  expenses*  To 
this  proposal  Joseph  assented,  and  took  the  goods,  and  sold 
them. 

The  defendants,  in  order  to  shew,  that,  at  the  time  of  the 
seizure  of  the  goods,  the  plaintiff*  was  not  entitled  to  the 
possession  of  them,  gave  evidence  of  their  having  been 
pledged  by  the  plaintiff  to  James,  as  a  security  for  money 
lent  by  James  to  the  plaintiff. 

Chilton^  for  the  plaintiff. — Whether  the  goods  were 
pledged  or  not  is  quite  immaterial  on  these  pleas.  The 
issue  raised  by  the  second  plea  is,  whether  the  goods  were 
the  property  of  the  plaintiff,  and  not  whether  he  was  enti- 
tled to  the  possession  of  them.  A  bailment  for  money  lent 
does  not  divest  the  right  of  property,  although  it  divests 
the  right  of  possession. 

Parke,  B.— I  think  that  this  must  be  taken  to  be  an  in- 
formal plea,  traversing  the  allegation  in  the  declaration, 
that  the  plaintiff"  **  was  possessed*'  of  the  articles  in  ques- 
tion ''  as  of  his  own  property."  It  might  have  been  bad 
on  special  demurrer ;  but  I  think  it  raises  the  question  of 
right  of  possession,  as  well  as  the  question  of  right  of  pro- 
perty. 

Chilton. — At  all  events,  the  defendants  had  no  right  ab- 


628  CASES  ON  THE 

1834.        solutely  to  sell  the  goods,  and  thus  deprive  the  plaintiff  of 
his  right  to  redeem  them. 

Parks,  B. — You  have  not  brought  an  action  on  the  case 
for  a  wrongful  sale ;  however,  I  think  that  the  case  may 
be  viewed  in  this  way.  The  defendants,  by  taking  the 
goods  on  the  death  of  the  pauper,  became  executors  de 
son  tart,  and,  therefore,  stood  in  the  same  situation  as  he 
himself  would  have  done*  if  alive.  Now,  if  he  bad  sold  the 
goods,  it  would  have  been  such  a  wrongful  act,  and  so  in« 
consistent  with  the  bailment,  as  to  have  immediately  revest- 
ed the  right  of  possession,  by  operation  of  lawj  in  the  bailor; 
and  I  am  inclined  to  think  that  the  defendants*  doings  had 
a  similar  effect  (a). 

£.  V.  WiUiamSf  for  the  defendants. — ^I  submit  that  the 
evidence  does  not  shew  a  conversi<m  by  the  defiendants. 
A  mere  seizure  is  not,  per  Me,  a  conversion ;  and,  as  to  the 
defendants  giving  up  the  goods  to  Joseph,  on  his  under« 
taking  to  pay  the  funeral  expenses  and  rent,  that  was  no 
sale,  but  a  relinquishment  to  hnn  of  their  executorship  de 
son  tortf  supposing  them  before  to  have  acquired  the  char- 
acter of  such  executors. 

Parkb,  B. — ^The  question  is,  whether  the  defendants 
seised  the  goods  in  the  character  of  executors  de  son  tori, 
and  for  the  purpose  of  administering  them;  as  trover  will 
not  lie  in  this  case  for  a  seizure  by  a  mere  stranger. 

Whiteombe  addressed  the  jury  for  the  defendants. 

Parkb,  B.,  (in  summing  up). — ^This  is  a  case  in  which 
there  are  several  nice  points  of  law.  The  conversion  re« 
lied  upon  by  the  plaintiff  is  the  transferring  of  these  goods 

(a)  For  tlie  authorities  respect-  Williams'  Law  of  Ex.  and  Ad. 
ing  executors   de  ton  torf,   sse      136  et  teq,,  and  601. 
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to  Joseph.  The  defendants  say  that  this  transfer  was  not  ]g34. 
a  sale  to  Joseph,  but  an  agreement  that  Joseph  should 
stand  in  theur  place,  and  take  the  goods,  and  pay  the  debts 
of  the  deceased.  If  that  was  the  understanding,  this  was 
no  conversion  by  the  defendants.  There  are  two  ques- 
tions for  your  consideration,  which  are,  first,  were  these 
goods  pledged  to  James  by  the  plaintiff*  as  a  security  for 
money  lent?  and,  second,  were  the  goods  sold  by  the  de« 
fendant  to  Joseph,  or  did  he  merely  undertake  to  stand 
in  the  place  of  the  defendants  ? 

The  jury  having  consulted  together,  the  foreman  said — 
''We  think  that  the  goods  were  pledged  with  James,  and 
that  the  defendants,  by  their  agreement  with  Joseph, 
meant  to  get  rid  of  the  business  altogether.** 

Parke,  B. — Then  there  must  be  a  verdict  for  the  de- 
fendants, as  there  was  no  conversion. 

Verdict  for  the  defendants. 

Chilton^  and  James,  for  the  plaintiff*. 

Whkcombe,  and  E.  V.  Williams,  for  the  defendants. 

[Attomies— £vaii#,  and  QeorgeJ] 


I 


CASES  ON  THE 
BRECON  ASSIZES. 

BEFORE  MR.  BARON  PARKE. 


Dayid  r.  Gremfell  and  Others. 
On  the  trial  of     CaSE  for  a  nuisancc.    Plea— Not  guflty  (a). 

an  action  for  a  &        J  \  / 

nuisance,  a  wit-  The  nuisance  complained  of  was,  that  die  defendants, 

pb^tur  may  be  ^^g  the  proprietors  of  the  Middle  Bank  Copper  Worksj 

hehasno*h«tfd  ®™®^^  copper  Ore  there^  which  emitted  gases  which  were 

the  plaintiff  say  alleged  to  be  prejudicial  to  animal  and  vegetable  life.  The 

femd  dght  ^  plaintiff  was  the  occupier  of  three  farms,  called  Bonmaen, 

^^^d!^aie  pro-  Tyrgwillt,  and  Tyrcrew,  within  a  mile  of  the  works ;  and 

prietors  of  the  it  was  alleged  that  the  gases  from  the  smelting  of  the 

worksywhich  in  •   •      .  i         i   •     •#«*•    i% 

thepresentaction  coppcr  Were  mjunous  to  the  plaintiff^s  farms. 
her^H^:^       On  the  part  of  the  plaintiff  several  witnesses  were 
Held,  also,  that    called ;  and  the  defendants'  counsel  wished  to  ask  one  of 

a  witness  might 

be  asked  what  them  whedier  he  had  not  heard  the  plaintiff  say  that  he 
the  pbdndff  say  had  preferred  eight  indictments  against  the  proprietors  of 
di!^?"^"'  these  works. 

tis  was  exa- 
mined as  a  wit- 
ness on  the  trial 

of  one  of  those  E.  V.  Williams^  for  the  plaintiff. — I  must  object  to  that 
question*  This  is  not  the  way  to  prove  an  indictment. 
There  was  a  case  (fi)  in  which  Lord  EUenboraugh  decided 
that  a  witness  could  not  be  asked  whether  the  plaintiff 
had  not  said  that  he  had  been  discharged  under  the  In- 
solvent Debtors'  Act. 

Parke,  B. — I  am  clearly  of  opinion  that  the  question 
ay  be  put. 


indictmenti. 


may  be  put. 
The  question  was  put 


(a)  This  plea  was  pleaded  be-         (6)  The  case  of  Seoti  ?.  CUrt, 
fore  the  rules  of  H.  T.  4  WiU.  4     3  Camp.  236. 
came  into  operation. 


WELSH  CIRCUIT,  6  WILL.  IV.  625 

It  was  proposed  by  the  defendants*  counsel  to  ask  a        1934^ 
witness  for  the  plaintiff^  what  he  had  heard  the  plaintiff, 
say  when  the  latter  was  examined  as  a  witness  on  the  trial 
of  one  of  the  indictments  against  these  works. 

E.  V.  WiUiams. — I  submit  that  that  cannot  be  asked 
without  first  putting  in  the  record  of  the  trial  of  that  in- 
dictment. 

Parke,  B. — ^I  am  of  opinion  that  the  question  may  be 
put. 

The  question  was  put. 

Verdict  for  the  plaintiff. 

E.  V.  Williams,  and  R.  C.  Nicholl,  for  the  plaintiff. 
•/•  Evans,  and  fVhitcombe,  for  the  defendant. 

[AiXormeB^Meyriek  4r  Davtes,  and  Manifield,'] 


In  the  ensuing  term  the  Court  of  King's  Bench  granted 
a  rule  to  shew  cause  why  there  should  not  be  a  new  trial, 
but  on  grounds  quite  distinct  from  the  points  of  law  above 
mentioned. 
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BEFORE  MR.  SERJEANT   ARABIN. 


Oct  18M. 

Ifa  servant  be 
indicted  under 
the  Stat.  7  &  8 
Geo.  4,  c.  29, 
for  embezxle- 
ment,  and  the 
indictment  con- 
tain only  one 
count,  chargiing 
the  receipt  of  a 
gross  sum  on  a 
particular  day, 
if  it  turn  out 
that  the  money 
was  received 
in  different 
sums,  on  differ- 
ent days,  the 
prosecutor  must 
make  his  elec- 
tion, and  confine 
himself  to  one 
sum  and  one 
day;  and  if  the 
money  was  paid 
to  the  prisoner 
as  the  servant  of 
the  prosecutor,  it 
will  be  sufficient, 
although  the 
payment  was 
made  by  one  of 
a  class  of  cus- 
tomers of  whom 
the  prosecutor 
did  not  author- 
ise the  prisoner 
to  receive 


Rex  9.  Williams. 

jL  he  indictment,  which  consisted  of  only  one  count, 
charged  the  prisoner  with  receiving  on  a  certain  day  the 
sum  of  eleven  shillings  and  ten-pence  on  account  of  his 
master,  and  embezzling  and  stealing  the  same,  against  the 
statute  (a). 

From  the  evidence,  it  appeared  that  the  prisoner  had 
received  money  in  different  sums  upon  different  days, 
amounting  in  the  whole  to  the  sum  mentioned  in  the  in- 
dictment, and  the  prosecutor  stated,  that  he  never  em- 
ployed or  authorized  the  prisoner  to  receive  money  from 
any  persons  who  were  regular  customers,  and  that  the 
persons  from  whom  he  received  the  sums  in  question  were 
of  that  description. 

Mr.  Serjt.  Arabin. — Two  points  have  suggested  them- 
selves to  my  mind :  one,  as  to  whether  the  prosecutor 
ought  not  to  select  one  sum  received  on  one  particular  day, 
and  confine  his  evidence  to  that ;  and  the  other,  as  to 
whether  the  prisoner  can,  under  the  circumstances,  be 
considered  as  having  received  the  money  as  the  servant  of 
the  prosecutor.  My  own  opinion  is,  that  the  evidence 
should  be  confined  to  one  transaction,  and  that  the  re- 
ceipt, as  a  servant,  is  sufficiently  made  out.  But  as  the 
Judges  are  sitting  in  the  adjoining  Court,  I  think  it  ad- 
visable to  confer  with  them  on  the  subject. 

The  learned  Serjeant  afterwards  stated  that  he  had  con- 


(«)  7  «t  8  Geo.  4,  c.  29,  ss.  47  &  48 ;  set  forth  Carr.  Supp.  319. 
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ferred  with  the  Judges,  (Gaseleey  J.,  AUerson,  B,,  and 
Onmeyy  B.),  and  that  they  were  of  opinion  that  the  prose- 
cutor must  be  confined  to  one  sum  and  one  day ;  and  that^ 
as  the  customer  made  the  payment  to  the  prisoner  as  the 
servant  of  the  prosecutorj  it  was  sufficient^  to  sustain  the 
allegation,  that  the  money  was  received  by  the  prisoner  for 
and  on  account  of  his  master. 

Verdict — Guilty.     Sentence,    three  months' 
imprisonment. 

See  the  cases  on  the  subject,  collected  in  Harrison's  Digest,  tit. 
*'  Criminal  Law,"  diy.  U. ;  and  Jerv.  Arch.  C.  L.  p.  237. 


CENTRAL  CRIMINAL  COURT. 
Opening  of  the  Courts  Old  Bailey ^  Nooember  1,  l&$4b 

BBPORB  CHARLES  FARBBfiOTHER,  ESQ.,  LORD  MAYOR;  LORD 
BROUGHAM  AND  VAUX,  LORD  CHANCELLOR;  TINDAL, 
a  J.;  PARK,  J.;  GASBLBE,  J.;  YAUGHAN,  J.;  PARKE,  B*; 
HOLLAND,  B.;  BOSANQUET,  J.;  TAUNTON,  J.;  ALDERSON,  B.; 
GURNEY,  B.;  WILLIAMS,  J.;  THE  RT.  HON.  T.  ER8KINE;  SIR 
JOHN  CROSS,  KNT.;  SIR  JOHN  NICHOLL,  KNT.;  SIR  HERBERT 
JBNNSR,  KHT.;  TUB  HON.  C.  E.  LAW,  RECORDER;  JOHN 
MIREHOUSB,  ESQ.,  COMMON  SBRJBANT;  MR.  8BRJBANT 
ARABIN,  &C.  &C. 

JL  HE  commissions  were  read  by  Henry  fFoodtkorpef 
Esq.,  Town  Clerk  of  London ;  and  then 

The  Lord  Mayor,  as  chief  commissioner,  with  the  as- 
sent of  the  other  commissioners,  appointed  Mr.  John 
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1834.         Clarkf  the  Clerk  of  the  Peace  for  the  City  of  London, 
^— v^^       to  fill  the  office  of  Clerk  of  the  Central  Criminal  Court 

The  different  days,  which  had  been  appointed  by  dieir 
Lordships  for  holding  the  several  sessions,  were  then 
stated  by  Mr.  Clark,  and  the  Commission  was  adjourned. 


Where  biUs  for 


FIRST  SESSION. 

BEFORE  LORD  DENMAN,  C.  J.,  MR.  JUSTICE  PARK,  MR.  BARON 
BOLLAND,  AMD  SIR  JOHN  CROSS,  KNT.  (a). 


2^^^  7^;^  Rex  v.  Richard  Carlile. 

Indictment  for  certain  nuisances  m  Fleet  Street,  in 
^:^:^oTn  thecityofLondon(6). 

are  found  under 

of  oyer  and  Payne,  for  the  prosecution,  applied  for  a  warrant  to  ap- 

c^^rimh^  prehendthedefendant.   He  stated,  that  the  application  was 

Coim,  the  de-  the  ordinary  one,  except  as  to  the  quantum  of  notice  of  bail. 

give  forty-eight  The  bill  would,  prcvious  to  the  establishment  of  the  Central 

bd^unleM^e  Criminal  Court,  have  been  found  under  the  commission  of 

*roce»1§  Mde  *^®  pcace ;  but,  accordmg  to  the  present  arrangement,  it 

on  a  Friday,  in  was  found  Under  the  commission  of  oyer  and  terminer  (c). 

any  case  in 

which  there  is 

reason  to  think  that  there  it  a  desire  to  keep  the  party  in  cnstody  orer  Sunday. 

(a)  The  graod  jary  were  sworn  meanour,  (except  perjary  or  sab- 
on  the  previous  Monday  (the24th)»  omation),  which  might  be  pre- 
andchargedby  the  Recorder,  as  the  sented  at  the  session  of  the  peace 
chief  law  officer  of  the  city;  and  forWest minster,  Sonthwark,  Mid- 
the  Judges  do  not  usually  attend  dlesex,  Essex,  Kent,  or  Sor- 
the  Court  till  the  third  day  of  ry,  can  be  presented  at  the  Gen- 
sittmg,  viz.  the  Wednesday.  tral  Court,  unless  the  party  pro- 
(6)  See  post,  p.  636.  secuting  has  been  bound  by  re- 
(c)  According  to  the  Idth  sec-  cognizance  to  go  to  such  Court, 
tion  of  the  act  establishing  the  or  the  accused  committed  or  de- 
Court,  no  indictment  for  misde-  tained,  or  bound  by  recognizance 
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The  practice  bad  been,  in  cases  of  bills  found  under  the         ^^^4. 
commission  of  oyer  and  terminer,  to  require  forty-eight 
hours'  notice,  and  in  cases  under  the  commission  of  the 
peace  only  twenty-four  hours.     He  wished  the  Court  to 
lay  down  some  rule  on  the  subject. 

Lord  Denm AN|  C.  J.,  (after  conferring  with  the  other 
Judges). — Forty-eight  hours'  notice  must  be  given,  unless 
the  application  is  made  on  a  Friday  in  any  case  in  which 
there  is  reason  to  think  that  the  object  is  to  keep  the 
party  in  custody  over  Sunday. 

Application  granted. 


BEFORE  MR.  JUSTICE  PARK,  MR.  BARON  BOLLAND,  AND 
SIR  JOHN  CROSS,  KNT. 


Rex  v.  John  Grout.  2^^^  28M. 

JLHE  prisoner  was  indicted  for  the  manslaughter  of  AfootpasMnger 
William  Monk,  at  the  parish  of  West  Ham,  in  the  county  u"i^i!ghrfo" 
of  Essex,  and  within  the  jurisdiction  of  the  Central  Cri-  Ac  carriage  road 

'  **  along  a  public 

minal  Court,  by  driving  the  near  wheel  of  a  cart  over  his  highway,  when 

,      .  the  owner  of  a 

body.  cart,  who  was 

From  the   evidence  it  appeared  that  the  deceased,  SI^^!jg*St^ 
who    was    a  tradesman,  residing  at  West  Ham,    was  drove  along,  at 

1         1  .1  1        «         -.     n    the  rate  of  eight 

walking  near  the  three  mile  stone,  on  the  Stratford  or  nine  miles  aa 
road,  about  two  feet  from  the  footpath,  on  the  25th  the'tune^onafew 
of  October,   about  half-past  six  in  the  evening,   when  JJe^|tomo°the 

cart,  and  ran 
over  the  foot 

passenger,  and  killed  him : — Held,  that  he  was  guilty  of  such  carelessness  as  amounted  to  the 

crime  of  manslaughter. 

to  appear  there.    This,  it  will  be  be  presented  at  the  Central  Court, 

seen,  does  not  apply  to  London,  although  there  be  neither  recog- 

and  therefore  indictments  for  mis-  nizance  nor  commitment  requiring 

demeanours  committed  there  may  appearance  there. 

VOL.  VI.  U  U  N.  p. 
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1834.  the  prifloner,  who  was  the  owner  of  a  cart  drawn  by 
one  horse,  droTe  alongTat  the  rate,  according  to  the  wit- 
nesses  for  the  prosecution,  of  from  eight  to  ten  miles  an 
hour,  and,  according  to  the  evidence  for  the  defence,  at 
the  rate  of  six  or  seven  miles  an  hour,  when  the  horse 
knocked  down  the  deceased,  and  the  near  wheel  went 
over  his  body,  and  pressed  in  the  ribs  against  the  lungs, 
and^thereby  caused  his  death.  It  was  proved  diat  the 
prisoner  sat  on  some  sacks  laid  on  the  bottom  of  the  cart, 
and  that  he  was  near-sighted.  It  also  appeared  that  other 
persons,  who  were  walking  along  the  same  road,  had  with 
considerable  difficulty  got  out  of  the  way  of  the  prisoner's 
cart  One  of  them,  being  called  as  a  witness,  stated,  on 
cross-examination,  that  the  carriage-road  was  smoother 
and  better  walking  than  the  footpath  (a).  It  was  after 
dark,  but  there  were  gas  lamps  at  certain  dbtances  along 
the  line  of  road. 

BoLLAND,  B.,  (in  summing  up),  told  the  jury  (inter  alia) 
that  there  was  no  doubt,  on  the  evidence,  that  the  life  of 
the  deceased  was  taken  away  by  the  act  of  the  prisoner; 
and  the  question  for  their  consideration  would  be,  whether 
the  prisoner,  having  the  care  of  the  cart,  and  being  a 
near-sighted  man,  conducted  himself  in  such  a  way  as  not 
to  put  in  jeopardy  Uie  limbs  and  lives  of  his  Majesty's 
subjects.  If  they  thought  that  he  had  conducted  himself 
properly,  they  would  say  he  was  not  guilty ;  but,  if  they 
thought  that  he  acted  carelessly  and  negHgently,'  they 
would  pronounce  him  guilty  of  manslaughter. 

Verdict — Guilty.      Sentence,  one  month's 
imprisonment. 

(a)  No  point  was  ndsed  as  to  the  G.  J.,  sud,  ''A  man  has  a  right  to 

right  of  foot  passengers  to  use  the  walk  in  the  road  if  he  pleases ;  it 

carriage  way ;  but  upon  it  see  the  is  a  waj  for  foot  passengers  as  well 

case  of  Boa  ▼.  Litton^  ante, Vol.  5,  as  carriages." 
p.  407f  in  which  Lord  Denmm, 
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Payne^  for  the  prosecution. 
Dowling,  for  the  prisoner. 

[AtCoroies — ArgUl  Sf  Jenningi,  and  Howards.^ 


Rex  v.  James  Ooden.  jVot;.  29/A. 

X  HE  prisoner  was  indicted  for  unlawfully  transposing  a  person  may 
and  removing  from  one  piece  of  wrought  plate  to  another,  under  Uie^tatl 
via.  from  one  gold  ring  to  another,  the  lion  passant,  con-  J.\4*°nd  s's*^* 
trary  to  the  statutes  (a).  Geo.  3,  c  69,  s. 

The  principal  evidence  to  affect  the  prisoner  was  his  edtohavetraDt- 
own  statement  at  Goldsmiths'  Hall,  in  answer  to  questions  5f  the  Goi""'^ 
put  to  him  by  the  prime  warden  of  the  company,  and  also  *™')^'  Compa- 
his  examination  at  Hatton  Garden  Police  Office.    On  the  ring  to  another, 
whole  of  the  facts,  it  appeared  that  the  prisoner,  who  was  ring^"be  genu. 
a  working  jeweller,  was  employod  by  a  regular  customer,  JSou'^^^u^", 
named  Beeby,  to  make  a  gold  ring  of  a  particular  size  and  p>«y  be  of  opm- 
weight*     When  it  was  sent  home  it  was  found  to  require  so  without  any 
alteration,  and   was  sent  back.     Mr.  Beeby,  who  was  tl'n^nT'''' 
called  as  a  witness  for  the  prosecution,  stated  that  he 
could  not  say  that  the  ring  when  first  sent  home  had  not 
the  hall  mark  upon  it,  but  he  was  inclined  to  think  that 
it  had.    The   deputy  touchwarden   of  the  Goldsmiths' 
Company  proved  that  the  marks  of  the  lion  passant  and 
the  small  Roman  T,  denoting  the  date,  had  been  transferred 
from  another  ring  to  that  in  question.     The  prisoner's  ac- 
count of  the  transaction  given  on  the  6th  of  November, 
when  he  was  first  taken  before  the  magistrate,  was  as  fol- 
lows:  it  was  not  returned  with  the  depositions,  but  read 

(a)  13  Geo.  3,  c.  ^2,  s.  14,  and     be  transposed  or  remoFed,  from 
38  Geo.  3,  c.  69,  s.  7-    The  words     one  piece  of  wrought  plate  to  an- 
used  in  both  those  statutes  are     other,  or"  &c. 
**  (ranapgse  or  remove,  or  cauve  to 
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iS.'M.  in  evidence  by  the  magistrate's  chief  clerk  from  a  book  in 
which  he  took  it  down  at  the  time : — **  The  ring  beiAg 
shewn  to  the  prisoner,  and  he  being  asked  whether  he 
had  any  thing  to  say,  his  answer  was — '  It  was  sent- to  me 
to  be  made  by  Mr.  Beeby,  of  Red  Lion  Street,  a  spoon 
maker.  I  made  it  and  sent  it  home.  It  was  returned  to 
me  to  make  heavier  and  a  Uttle  smallerj  and  in  doing  so  I 
obliterated  the  hall  mark;  and  the  parties  sending  to  me 
that  the  ring  must  be  sent  home  that  day,  I  destroyed  an* 
other  ringi  and  put  the  hall  mark  of  it  into  this  ring.* "  On 
the  next  day,  the  7th,  the  prisoner  was  brought  up  again, 
and  he  then  said — '*  The  ring  now  produced  is  a  genuine 
ring;  it  has  been  stamped  at  the  hall;  it  was  sent  there 
with  my  work."  This  statement  was  returned  with  the 
depositions,  add  dated  as  if  it  had  been  made  on  the  6th. 

Adolphus,  in  addressing  the  jury  for  die  defendant, 
contended  that  the  prosecution  was  harsh  and  unneces- 
sary, as  it  was  evident  the  party  had  no  guilty  intention, 
and  had  only  committed  an  offence  within  the  strict  terms 
of  the  statute.  He  submitted,  that  the  ring  must  be  taken 
to  be  of  the  standard  value,  as,  if  it  had  not  been  so,  it 
might  have  been  proved  by  some  chemical  tests. 

BoLLAND,  B.,  (in  summing  up),  said— By  the  act  refer- 
red to,  the  Goldsmiths'  Company  are  bound  to  have  a 
certain  mark,  and  there  is  bo  doubt  that  the  prisoner 
made  the  ring  in  question,  and  there  is  no  doubt  also  that 
the  mark  has  been  transposed  from  some  other  ring.  The 
statement  of  the  prisoner,  which  was  read  from  the  book, 
ought  certainly  to  have  been  returned  with  the  other  de- 
positions; for  what  is  said  by  a  prisoner  is  a  part  of  the 
examination,  and  ought  to  be  returned  by  the  magistrate. 
But,  notwithstanding  this  irregularity,  I  cannot  say  that  it 
is  not  evidence.  There  is  no  proof  that  the  ring  is  not 
genuine  gold;  if  there  had  been  it  would  be  a  more  ob- 
vious sign  of  fraud  than  the  merely  saving  the  duty.    We 
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must,  therefore!  take  it  that  there  has  been  no  fraud  on  1^34, 
the  part  of  the  prisoner,  as  far  as  the  substituting  an  in- 
ferior kind  of  metal  for  genuine  is  concerned.  The  ques- 
tion is,  whether  the  prisoner  has  been  guilty  of  transpos- 
ing the  hall  mark  of  the  Company  from  one  piece  of 
wrought  plate  to  another. 

The  prisoner  received  an  excellent  character  from  many 
witnesses,  and  the  jury  delivered  their  verdict  in  the  fol- 
lowing words: — **  We  find  him  guilty  of  transposing  the 
hall  mark  from  one  genuine  ring  to  another  genuine  ring, 
but  without  any  fraudulent  intention.*' 

BoLLAND,  B. — There  are  no  words  in  the  act  of  Par- 
liament referring  to  any  fraudulent  intention.  The  words 
of  it  are — '^  shall  transpose  or  remove,  or  cause  or  procure 
to  be  transposed  or  removed,  from  one  piece  of  wrought 
plate  to  another."  Unfortunately  for  the  prisoner,  I  fear 
it  can  be  only  a  verdict  of  guilty;  but  I  will  make  a  minute 
of  it  for  further  consideration. 

The  jury  dien  found  the  defendant  guilty,  but  most 
strongly  recommended  him  to  mercy,  and  the  Goldsmiths' 
Company  joined  in  die  recommendation. 

Park,  J. — ^Tbe  statute  is  express;  the  Court  has  no 
power  to  mitigate  the  sentence. 

It  was  intimated  that  the  recommendations  would  be 
forwarded  to  the  proper  quarter  (a). 

C.  PhiUips,  and  Bodkin,  for  the  prosecution. 
Adolphus,  for  the  defendant. 

[Attomies— Laiitf  4"  Co.,  and  Harmer  4*  Co.] 

(a)  We  uoderstand  that  the  prisoner  has  received  his  Majesty's  pardon. 
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Nov.  29M.  ^^^  ^'  Samuel  Ricb. 

Held,  that  a  re-  X  HE  indictment  contained  variuus  count8|  charging  the 
the'rap^ln  of  a  P^soner  with  forging,  and  also  with  uttering  and  dia* 
the*aSS  **of  P^s'°g  *>^>  knowing  it  to  have  been  forged,  a  certain  rd- 
which  money  ia   ccipt  for  tnonev,  viz.  a  receipt  for  the  sum  of  twenty 

received  from  ,  .  ,     .  ,    «        ,    ,»  ^  ,  , 

an  army  agent,  pounds,  With  intent  to  defraud  Henry  Cox  and  another, 
the'ii^nthiy  ^     and  also  with  intent  to  defraud  two  other  persons,  naming 

auhaistence  for      them  (fl). 
aach  detach- 

roent,  may  be  It  appeared  that  the  prisoner  was  second  clerk  of  a  de* 
^bed  aa " \  tachment  of  the  Royal  Horse  Artillery  at  Woolwichi  and 
ne^'^^underthe  ^^  ^^^^  Capacity  had  an  opportunity  of  seeing  the  receipts 
atat  8  ft  3  Will  for  the  monthly  payments  made  by  the  army  agents,  Messrs. 
reuting  to  forg-  Cox  &  Grecuwood;  and  it  was  proved,  that,  on  the  S6th 
aSpelJlJdTat**  ®^  September,  he  went  to  the  house  of  a  tradesman  in 
auch  inatni-        Woolwich,  and  obtained  20/.,  by  saying  that  he  came  from 

menu  were  fre-  »     J       J     & 

que  Kiy  cashed  Quarter  Master  Serjeant  Hunter  for  change  for  the  in* 
m!»t)  by  ^'^     strument  which  he  presented,  and  which  was  in  the  fol* 

tradeamen  in        lowing  form:— 
the  neighbour-  ^ 

hood  of  the 

Pjj^^J|«j;^*^«  •*  Received  this  a6th  day  of  September,  1884,  of  Messrs. 
stationed,  and  Cox  &  Co.,  Paymasters  Royal  Regiment  of  Artillery,  the 
terwardsreceiv-  sum  of  20L  on  account  of  Subsistence  for  my  detachment 
rh?im;^l  for  the  present  month. 

*'  £20.  <'  H.  Pester,  Capt.  Adj.  R.  H.  A. 

''  Indorsed  Sam.  Rice,  Gun.  R.  H.  A." 

It  appeared  that  part  of  the  instrument  was  engraved 
and  part  in  writing;  and  a  witness  swore  that  he  believed 
the  written  part  to  be  in  the  handwriting  of  the  prisoner. 
Capt.  Pester  proved  that  the  signature  was  not  written  by 
him,  nor  with  his  authority;  and  a  clerk  from  Cox  &  Co.*8 
proved  that  he  paid  the  money  on  the  presentation  of  the 

(a)  The  prisoner  was  indicted      quittance  or  receipt  dther  for 
under  the  stat.  I  Will.  4,  c.  66,     money  or  good*." 
8.10,  which  mentions  "any  ac- 
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receipt.    The  prisoner  deserted  from  the  regiment  on  the         ^^^ 
9th  of  October.     It  also  appeared  that  these  receipts 
were  frequently  cashed  by  the  tradesmen  in  Woolwich^ 
who  afterwards  received  the  money  from  the  army  agents. 

Park,  J. — I  understand  that  there  has  been  a  similar  in- 
dictment tried  at  Maidstone  on  the  last  Home  Circuit,  where 
an  objection  was  taken»  that,  considering  the  purpose  for 
which  the  instrument  was  used,  it  was  rather  an  order  for 
the  payment  of  money  than  a  receipt;  and  that  Lord 
Chief  Justice  Tindal^  before  whom  it  was  tried,  reserved 
the  point  for  the  opinion  of  the  Judges ;  but,  having 
been  the  Judge  attending  Chambers  during  the  last  term, 
I  am  not  aware  whether  the  question  has  been  considered 
or  not  {a).  However,  in  the  absence  of  information  as  to 
that  case^  I  am  of  opinion  that  this  indictment  is  good. 

Verdict — Guilty  of  the  uttering.  Sentence 
two  years*  imprisonment,  with  hard  la« 
hour. 

Bodkin^  for  the  prosecution. 

[Attoraies  for  iht  ^ttiMC\xi^on-^C^arke  ^  F^fnmore.'] 

(a)  This  was  the  case  of  Btx  v.  opinion  that  the  instmment  was 

Jame9  Hope,  wbich  having  been  properly  described  in  the  indlct- 

considered  by  the  Judges,  tbeir  ment,  and  tbat  tbe  conviction  was 

Lordsbips  were  unanimously  of  right. 
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BEFORE  MR.  JUSTICE  PARK,  MR.  BARON  BOLLAND,  AND 
SIR  JOHN  CROSS,    KNT. 


Dec.  Ut,  ^^^  ^'  CARLILE(a). 

If  A  party,  JN  UIS  ANCE. — Thejirst  count  of  the  indictment  stated, 
in*a  •free?  w*^   *^*^  *^®  defendant,  as  well  on  the  Lord's  Day,  commonly 

hibit  effigies  at 

his  windows,  and  thereby  attract  a  crowd  to  look  at  them,  which  causes  the  footway  to  be  ob- 
structed, so  that  the  pubUrcannot  pass  as  they  ought  to  do,  this  is  an  indicuble  nuisance,  and  it 
is  not  at  all  essential  that  the  effigies  should  be  libellous;  and«  semble,  that  it  ii  not  necessary  to 
shew  that  the  crowd  consisted  of  idle,  disorderly,  and  dissolute  persons. 

Where  a  defendant,  indicted  for  a  nuisance,  conducted  his  own  case,  the  Judge,  at  the  condn- 
sion  of  the  case  on  the  part  of  the  prosecution,  warned  him  that,  if  he  called  a  witness,  or  read 
any  letter  or  paper  not  already  in  evidence,  or  opened  new  facts,  the  counsel  for  the  proeecutioa 
would  ha^e  a  right  to  reply. 


(a)  Mr.  Carlile,  who  appeared 
to  conduct  hi8  own  case,  had  taken 
his  seat  at  the  table  of  the  Court, 
with  the  counsel;  but,  at  the  sit- 
ting of  the  Court,  Mr.  Justice 
Park  sud,  **  Mr.  Carlile,  the  bar 
hare  a  right  to  tliose  seats,  and 
no  one  else  can  be  allowed  to  oc- 
cupy them ;  you,  therefore,  must 
not  conduct  your  case  in  that  part 
of  the  Court.  In  strictness  a  de- 
fendant who  is  on  bail,  and  comes 
in  to  take  his  trial,  ought,  though 
not  convicted,  to  stand  in  the 
dock  where  the  prisoners  do ;  but 
that  is  not  usually  insisted  on,  and 
there  is  no  wish  that  it  should  be 
so  in  the  present  case,  or  that  you 
should  be  put  to  inconvenience ; 
and  Mr.  Clark  (the  clerk  of  ar- 
raigns] has  been  kind  enough  to 
say  that  he  will  allow  you  a  part 
of  his  place." 

The  defendant  left  the  table, 
and  took  his  seat  at  the  right  hand 
of  Mr.  Clark,  and  there  conduct- 
ed the  whole  of  his  case. 

In    Michaelmas  Term,  1834, 


Mr.  Hunt  appeared  in  the  Court 
of  Exchequer,  to  more  in  person 
for  a  new  trial,  in  the  case  of  Sia^ 
leys.  Hunt,  and  had  taken  his  seat 
within  the  bar,  and  he  rose  to 
address  the  Court  from  the  place 
appropriated  to  King's  counsel. 

Lord  Lyndhursi,  C.  B.,  sud, 
*'Mr.  Hunt,  we  cannot  hear  yon 
from  that  part  of  the  Court. 
Nobody  can  be  heard  from  that 
place  but  King's  counsel,  and 
those  who  have  rank  assigned  them 
by  his  Miyesty. 

Mr.  Hunt. — "  Your  Lordship  al- 
lowed me  the  indulgence  of  being 
here  when  1  conducted  thetrial.'' 

Lord  Lyndhurst,  C.B.— "That 
was  at  Nisi  Prius;  but,  in  term 
time,  even  gentlemen  at  the  bar 
are  not  allowed  to  take  their 
places  within  the  bar,  unless  they 
have  rank,  as  I  have  already  men- 
tioned.** 

Mr.  Hunt  made  his  application 
from  the  floor  of  the  Court. 

It  may  be  proper  to  observe, 
that  the  disdnction  "within  the 
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called  Sunday,  as  on  other  days,  between  the  S  1st  of  Oc- 
tober and  the  taking  of  the  inquisition,  at  the  windows  of 
his  messuage  and  shop,  in  and  near  a  public  highway 
called  Fleet  Street,  did  exhibit  and  cause  to  be  exhibited 
two  scandalous  and  libellous  effigies,  representing  a  bishop 
and  a  tradesman,  and  certain  inscriptions  (describing  them), 
near  to  the  said  highway,  and  in  view  of  persons  passing 
along  it,  with  intent  to  attract  the  notice  of  the  persons 
passing  along  the  said  highway,  and  thereby  unlawfully  did 
cause  divers  persons,  as  well  men  as  women  and  children, 
and  idle,  loose,  and  disorderly  people,  wrongfully  and  inju- 
riously to  assemble  in  the  said  highway,  looking  at  the 
said  effigies,  by  means  of  which  the  highway  was  greatly 
obstructed,  to  the  great  damage  and  common  nuisance,  &c. 
The  second  count  was  similar,  but  omitted  to  set  out  the 
inscriptions.  The  third  count  was  similar  to  the  first,  ex- 
cept that  it  described  a  third  effigy,  representing  the  devil, 
with  the  arm  of  the  figure  of  the  bishop  placed  within  the 
arm  of  this  figure) ;  and  in  this  count  were  set  forth  certain 
placards ;  and  the  day  of  the  commencement  of  the  nuisance 
was  laid  to  be  the  8th  of  November.  The  fourth  count 
charged  that  the  defendant  exhibited  **  three  effigies  and 
figures,"  (not  stating  them  to  be  libellous);  within  view  of 
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bar"  does  not  exist  at  Nisi  Prius. 
This  was  mentioned  by  Mr.  Jus- 
tice lAtiledale^  on  the  Bail  Court 
being  first  used  as  a  court  of  Nisi 
Prius ;  and  we  are  informed  that 
about  thirty  years  ago,  when  only 
three  King's  counsel  were  in  the 
habit  of  attending  the  Court  of 
King's  Bench  in  London,  the  se- 
nior barristers  occupied  the  front 
row  of  the  seats  appropriated  for 
the  bar,  together  with  the  King*s 
counsel,  precisely  as  they  do  at 
the  assizes. 

If  two  counsel  are  called  to  the 
bar  on  the  same  day  at  different 


inns  of  court,  the  one  whose  name 
has  been  longest  on  the  books  of 
the  inn  of  court  to  which  he  be* 
longs  is  the  senior ;  this  was  so 
settled  in  the  instance  of  Mr. 
Abbott  (afterwards  Lord  Tenter- 
den),  and  Mr.  Peake  (afterwards 
Mr.  Serjeant  Peake).  Both  were 
called  to  the  bar  on  the  same  day, 
the  former  at  the  Inner  Temple,  the 
latter  at  Lancoln's  Inn;  and  as  Mr. 
Abbott's  name  had  been  longer  on 
the  books  of  the  Inner  Temple  than 
that  of  Mr.  Peake  on  those  of 
Lincoln's  Inn,  Mr.  Abbott  always 
acted  as  the  senior. 
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the  persons  passing  along  the  highway,  with  intent  to  at- 
tract their  notice,  and  did  wrongfully  cause  persons  to  as- 
semble and  remain  in  the  highway,  looking  at  the  effigies, 
by  means  of  which  the  highway  was  obstructed.  The^A 
count  was  similar  to  the  third,  except  that  it  omitted  to 
state  the  whole  of  the  inscriptions  and  placards*  The  rixik 
count  charged  that  the  defendant  wilfully  and  unlawfully 
did  cause  divers  persons  wrongfully  to  assemble,  stand,  be, 
and  remain  in  a  certain  highway,  whereby  the  highway 
was  obstructed  (a). 


(a)  As  thefonnof  theiodictment 
may  be  useful,  we  have  subjoined 
the  drd  sod  6th  covnto :— "  And 
the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present, 
that  the  sud  lUchard  Carlile  after- 
wards, to  wit,  on  the  8th  day  of 
NoTember,  In  the  6th  year  of  the 
reign  sforesud,  and  on  divers 
other  days  and  times,  as  well  on 
the  Lford's  Day,  commonly  called 
Sunday,  as  on  other  days,  between 
the  said  8th  day  of  November  and 
the  day  of  taking  this  inquisition, 
and  for  divers  long  spaces  of  time, 
to  wit,  for  the  space  of  ten  hours 
in  each  of  the  several  days  last 
aforesaid,  with  (brce  and  arms, 
at  the  parish  and  ward  afore- 
said, in  London  aforesaid,  and 
within  the  jurisdiction  of  the 
said  Court,  at  the  windows  of  a 
certain  messuage^  shop,  and  pre- 
mises, of  and  belonging  to  the 
said  Richard  Carlile,  there  utuats 
and  being  in  and  near  to  acertain 
common  and  public  highway  there 
called  Fleet  Street,  and  to  the 
dwelling-houses  and  residences  of 
divers  of  the  liege  subjects  of  our 
said  lord  the  King  there  inhabit- 
ing and  residing,  unlawfully  did 
publicly  exhibit  and  expose,  and 


did  cause  to  be  publicly  exhibited 
and  exposed,  divers,  to  wit,  three 
scandalous  and  Ubdlous  effigies 
and  figures,  that  Is  to  say,  one  ef- 
figy and  figure  intended  to  repre- 
sent and  representing  the  Devil, 
with  a  pitchfork,  and  one  other  ef- 
figy and  figure  intended  to  repre- 
sent and  representing  a  bishop  of 
the  Established  Church  of  the  sud 
United  Kingdom,  the  said  two  last- 
mentioned  effigies  and  figures  be- 
ing placed  together,  and  one  arm 
of  the  sud  effigy  and  figure  re- 
presenting the  bishop  being  placed 
within  an  arm  of  the  said  effigy 
and  figure  representing  the  Devili 
and  underneath  the  sud  two  last- 
mentioned  effigies  and  figures  was 
a  certain  inscription  and  paper 
writing,  in  large  letters  and  char- 
acters, as  follows,  that  is  to  say, 
'<  Spiritual  Brokers  I "  snd  one 
other  effigy  and  figure,  represent* 
ing  and  intending  to  represent  the 
person  of  a  man  in  die  ordinary 
dress  of  a  tradesman,  and  nnder- 
neath  the  sud  last-mentioned  e^ 
figy  and  figure  was  a  certun  other 
inscription  and  paper  writing,  in 
large  letters  and  characters,  as 
follows,  that  is  to  say,  **  Temponl 
Broker;"  andi  between  the  said 
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AdolphuSf  for  the  prosecution^  in  his  opening  said — 
This  defendant  is  a  bookseller  in  Fleet  Street,  and  having 
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two  effigies  tod  figures,  in  tlus 
eoiiDt  first  mentkmed^  and  th«  sidd 
effigy  and  figure  in  this  count  last 
mentioned^  and  near  to  all  the  ef* 
figies  and  figures  in  this  count 
aforesaid,  was  a  certwn  other  in- 
scription and  paper  writing,  in 
large  letters  and  characters,  as  fol* 
lows,  that  is  to  say, "  Props  of  the 
Church  i"  and  also  di?ers  scan- 
dalous and  libellous  placards  and 
paper  writings,  one  of  which  s«d 
placards  and  paper  writings  was  as 
follows,  that  is  to  say, "  No  Church 
Rates  {*'  one  other  of  which  said 
placards  and  paper  writings  was 
as  follows,  that  is  to  say, "  Church 
Robberies;**  one  other  of  which 
said  placards  and  paper  writings 
yru  intitled  as  follows,  that  is  to 
say,<'BatUeof  tiie  Church  Rates;" 
and  one  other  of  wluch  said  pla- 
cards and  paper  writings  was  inti- 
tied  as  follows,  that  is  to  say, 
"Another  Self urei''  near  to  the 
said  common  and  public  highway, 
called  Fleet  Street,  and  to  the 
dwelling-houses  and  residences 
aforesaid,  and  witlun  view  of  per- 
sons passing  and  repassing  in  and 
along  the  same  highway,  with  In- 
tent to  attract  the  notice  and  at- 
tention of  persons  passing  and  re- 
passing in  and  along  the  same 
highway  to  the  effigies,  figures,  in* 
scriptionsy  placards,  and  paper 
writings.  In  tlus  count  aforesud, 
and  thereby  on  the  several  days  In 
that  behalf  aforesaid,  and  as  well 
on  the  Lord*s  Day,  commonly 
called  Sunday,  as  on  the  said  other 
days,  at  the  parish  and  ward  afore- 


said, in  London  aforesaid,  and 
wltldn  the  juris^fiction  of  the  said 
Court,  he,  the  sidd  R.  CarUle,  un- 
lawfully did  cause  and  procureand 
occasion  divers  persons,  that  is  to 
soy,  forty  persons,  as  well  men  as 
women  and  children,  and  idle 
dissolute  and  disorderly  people, 
wrongfully  and  injuriously  to  as* 
semble,  stand,  be,  and  reinidn,  in 
the  lughway  aforesaid,  and  near  to 
thedwelling-houses  and  readences 
aforesaid,  fordiven  long  spaces  of 
time,  to  wit,  for  the  space  of  ten 
hours  in  each  of  the  several  days 
in  tiiat  behalf  aforesaid,  looking  at 
the  said  last-mentioned  effigies  and 
figures,  and  reading  the  said  last^ 
mentioned  placards  and  paper 
writings  so  by  him,  the  said  Rich- 
ard CarUle,  exhibited  and  ex- 
posed in  manner  and  with  the  la- 
tent aforesud.  By  means  of  which 
said  several  premises,  in  this  count 
aforesaid,  tiie  common  and  public 
highway  aforesaid,  on  the  several 
days  and  times  In  that  bdialf 
aforesaid,  at  the  parish  and  wacd 
aforesaid,  in  London  aforesud, 
and  within  the  Jurisdiction  of  the 
Sidd  Court,  was  greaUy  obstruct- 
ed and  straitened,  so  that  the  liege 
subjects  of  our  sud  lord  the  King, 
during  the  times  in  tins  count 
aforesaid,  could  not  go,  return, 
pass,  and  repass  in  and  along  tiie 
siud  common  and  public  highway, 
and  to  and  from  the  siud  dwelling- 
houses  and  residences  situate  and 
being  near  to  the  said  messuage, 
shop,  and  premises  of  the  said 
Richard  Carille,  so  freely  and  con- 
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been  assessed  to  the  church 
shewing  no  sufficient  cause 

Teniently  sa  they  had  been  oied 
sad  aocostomed  to  do,  and  of  rij^ht 
ought  to  have  done^  and  still  of 
rigfat  ought  to  do,  to  the  great 
damage  and  common  nuisance  of 
all  the  liege  snbjects  of  oar  Mud 
lord  the  King,  in  and  along  the 
aaid  common  and  public  highway 
called  Fleet  Street,  and  to  and 
from  the  dwelling-honses  and  re- 
sidences aforesaid,  going,  return* 
ing,  passing,  and  repasang,  and 
near  to  the  aforesaid  messuage, 
shop,  and  premises  of  the  said 
Itichard  Carlile,  dwelling  and  n- 
sicEng,  to  the  evil  example  of  all 
other  persons  in  the  like  case  of- 
fending, and  agunst  the  peace  of 
our  said  lord  the  King,  his  crown 
and  dignity." 

Fifth  count.'^"  And  the  jurors 
aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the 
said  lUduurd  Carlile,  afterwards, 
to  wit,  on  the  sud  8tb  day  of  No- 
vember, in  the  year  aforeswd,  and 
on  the  B«d  several  other  days  in 
that  behalf  hereinbefore  mention- 
ed, with  force  and  arms,  at  the 
parish  and  ward  aforesaid,  in  Lon- 
don aforesaid,  and  within  the  ju- 
risdiction of  the  said  Court,  un- 
lawfully and  injuriously  did  put, 
place,  and  exhibit  and  expose,  and 
cause  and  procure  to  be  pot,  plac^ 
ed^  exhibited,  and  exposed  divers, 
to  wit,  three  other  effigies  and  fi- 
gures, that  is  to  say,  one  effigy 
and  figure  intended  to  represent 
and  representing  the  Devil  with  a 
pitchfork,  one  other  effigy  and  fi- 
gure intended  to  represent  and  re- 


rate,  he  was  summoned,  and 
for  non-payment,  he  was  dis- 

presenting  a  bishop  of  the  Esta- 
blished Charch  of  the  said  United 
Kingdom,  and  one  other  effigy  and 
figure  at  the  windows,  and  on  the 
outside  of  a  cert«n  messuage  and 
shop  there  atuate  and  bang,  ad- 
jacent to  a  certain  other  common 
and  public  lughway  there  called 
Fleet  Street,  and  to  the  dwelling- 
houses  and  rendences  of  divas 
liege  subjects  of  our  said  lord  the 
King  there,  and  did  unlawfully  and 
injuriously  keep  and  continue,  and 
cause  to  be  kept  and  continued, 
the  same  effigies  and  figures  so 
there  put,  placed,  exhibited,  and 
exposed,  as  last  aforesnd,  for  ^- 
vers  long  spaces  of  time,  to  wit, 
for  the  space  of  ten  hours  in  each 
of  the  several  days  in  that  behalf 
aforesaid,  he  the  said  Richard  Car- 
tile,  at  the  several  times  he  so  put, 
placed,  exhibited,  and  exposed  the 
said  effigies  and  figures  in  tills 
count  aforeswd,  and  continued  the 
same  so  put,  placed,  exhiMted,  and 
exposed  as  aforesaid,  well  knowing 
that  the  said  highway  would  there- 
by be  obstructed  in  the  manner  in 
this  count  herdnafter  mentioned ; 
and  that  the  said  Richard  Carlile, 
on  the  several  days  in  that  behalf 
aforesaid,  and  for  divers  long 
spaces  of  time,  to  wit,  for  the 
space  of  ten  hours  in  each  of  the 
sud  several  days,  and  as  well  on 
the  Lord's  Day,  commonly  called 
Sunday,  as  on  the  said  other  days, 
at  the  parish  and  ward  aforesdd, 
in  London  aforesaid,  and  within 
the  jurisdiction  of  the  s«d  Court, 
by  means  of  the  putting,  placing. 


CENTRAL  CRIMINAL  COURT,  6  WILL.  IV.  641 

trained  on.  After  this  he  took  out  the  frames  of  his  first  ig^ 
floor  windows^  and  put  in  one  of  the  windows  an  effigy 
of  a  bishop  of  the  estabUshed  church,  under  which  was 
written  **  Spiritual  Broker/*  and  in  the  other  window  a 
figure  of  a  man  in  ordinary  dress,  and  under  him  the 
words  ^^  Temporal  Broker ; "  and  these  figures  were  there 
on  Sundays  as  well  as  during  the  rest  of  the  week.  These 
figures  attracted  crowds  of  persons  to  gaze  at  them,  and 
the  consequence  was,  that  the  trade  of  the  neighbouring 
shops  was  much  injured,  and  the  footpaths  were  so  ob- 
structed that  persons  were  obliged  to  walk  in  the  carriage 
way.  The  defendant  afterwards  added  a  third  figure,  that  of 
the  devil,  the  arm  of  the  figure  of  the  bishop  being  tucked 
into  that  of  the  deviL  There  can  be  no  doubt  that  every 
man  has  a  right  to  use  his  own  premises,  and  do  any  thing 
he  pleases  there  which  the  law  does  not  forbid,  so  that 
he  does  no  injury  to  his  neighbours ;  but  if  a  man  does 
any  thing  on  his  premises  in  view  of  the  public,  and 
crowds  of.  persons  are  attracted  by  it  to  the  injury  of  his 
neighbours,  that  thing  he  cannot  be  allowed  to  do.     If 

exhibiting*  and  exposing  the  said  was  greatly  obstructed  and 
last-mentioned  effigies  and  figures,  straitened,  so  that  the  liege  sub- 
and  keeping  and  continuing  the  jects  of  our  said  lord  the  King, 
same  so  put,  placed,  exhibited,  and  during  the  said  times,  could  not 
exposed  at  the  windows,  and  the  go,  return,  pass,  and  repass  in  and 
outside  of  the  said  messuage  and  along  the  same  highway,  so  freely 
shop,  as  in  this  count  aforesud,  and  conveniently  as  they  had  been 
wilfully,  unlawfully,  and  inju-  used  and  accustomed  to  do,  and 
riously  did  cause,  and  procure,  of  right  ought  to  have  done, 
and  occasion  divers  persons,  as  and  still  of  right  ought  to  do,  to 
well  men  as  women  and  children,  the  great  damage  and  common 
and  idle,  dissolute,  and  disorderly  nvdsance  of  all  the  liege  subjects 
people,  that  is  to  say,  forty  persons,  of  our  said  lord  the  King,  in  and 
to  assemble,  stand,  and  be,  and  along  the  same  highway,  going, 
remain  in  the  said  last-mentioned  returning,  passing,  and  repassing, 
lughway,  whereby  the  same  highr  and  there  inhabiting  and  rending, 
way,  on  the  several  days  and  times  and  against  the  peace  of  our  said 
in  that  behalf  aforesaid,  and  as  lord  the  King,  his  crown  and  dig- 
well  on  the  Lord's  Days>  commonly  nity." 
called  Sundays,  as  on  other  days, 


CASES  AT  THE 

the  defendant  had  shewn  these  figures  to  persons  m  his 
private  parlour  he  would  not  be  liable,  at  least  on  this 
form  of  indictment,  the  complaint  here  being  the  nuisance 
to  the  public.  On  this  indictment  I  do  not  put  the  case 
at  all  on  the  circumstance  of  one  of  the  figures  being  that 
of  a  bishop ;  I  put  it  on  the  ground  that  the  defendant  has 
not  a  right  to  place  effigies  so  as  to  attract  crowds  to  the 
injury  of  his  Majestjr's  subjects. 

To  shew  that  the  defendant  was  the  occupier  of  the 
house  at  which  the  effigies  were  exhibted,  the  collectors 
of  taxes  and  of  rates  were  called  to  prove  that  the  defen- 
dant was  the  person  who  paid  the  rates  and  taxes. 

To  prove  the  nuisance,  several  witnesses  were  called ; 
and  it  was  stated  by  one  of  them,  who  was  in  the  City 
police^  that  the  two  fibrst-mentioned  effigies  were  put  up 
on  the  21st  of  October,  and  that  the  third  figure  was 
added  on  Sunday  the  9th  of  November,  the  whole  three 
being  up  on  the  morning  of  the  trial.  This  witness  stated 
that  the  people  looking  at  these  effigies  caused  a  crowd 
on  the  pavement  on  both  sides  of  the  street;  and  that 
passengers,  particularly  old  persons  and  females,  were 
obliged  thereby  to  go  off  the  footpath  and  into  the  cal^ 
riage  way,  as  there  was  not  room  for  them  to  walk  on  the 
foot  pavement ;  and  that  during  the  continuance  of  the 
alleged  nuisance  three  persons  had  been  taken  into  cus- 
tody at  that  part  of  the  street,  one  for  picking  pockets, 
and  two  for  attempting  to  commit  that  offence.  In  his 
cross-examination  this  witness  said,  that^  in  consequence 
of  the  crowd  on  the  pavement,  the  people  shoved  one 
another  about]  and  he  also  said,  that  he  had  seen  carica- 
ture shops  which  were  surrounded  by  people,  but  not  to 
so  great  an  extent  as  the  present  alleged  nuisance ;  that 
he  had  been  in  Smithfield  on  a  market  day;  and  that  he 
had  seen  the  crowd  at  the  Lord  Mayor's  show. 

Park,  J. — One  nuisance  does  not  justify  another;  and 
if  every  shop  in  London  were  guilty  of  a  nuisance,  that  will 
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not  justify  you.    I  not  only  say  this  of  myself*  but  the         igg^ 
learned  persons  who  sit  beside  me  agree  with  me. 

Another  witness,  named  Harris,  also  deposed  to  the 
inoonvenienoe  to  passengers  going  abng  the  street,  and  to 
the  neighbouring  shops,  which  was  occasioned  by  the 
crowd  which  was  daily  attracted  by  the  effigies;  and  he 
also  stated^  that  the  crowd  consisted  of  ''  the  lowest  of 
the  low;'*  and  that  the  cash  receipts  of  his  shop  had  been 
reduced  3L  per  day  during  the  time  the  effigies  had  been 
exhibited,  and,  as  he  beliered,  in  consequence  of  their 
exhibition. 

It  was  further  proved  byMr.  Gray,  who  keeps  the  booking- 
office  at  the  Bdt4n-Tun,  Fleet  Street,  that  he  had  count- 
ed at  different  times  from  fifteen  to  fiffy  persons  standing 
on  the  opposite  side  of  the  street  to  look  at  the  effigies, 
and  from  ten  to  thirty  on  his  side  of  it.  In  his  cross- 
examination  he  said,  that  he  put  placards  in  his  windows 
to  attract  obswratioiu  And  it  was  further  prored  by  Mr. 
Chandler,  the  proprietor  of  the  Portugal  Hotel,  whidi 
was  opposite  the  defisndant's  house,  that  the  crowd  was 
such  as  to  prevent  customers  coming  into  his  house,  unless 
die  police  cleared  the  way  fior  them;  and  that  the  crowd 
continuallystaiiding  over  his  area  gratings  obliged  his 
servants  to  bum  candles  every  day  and  all  day  in  hb 
kitchen. 

Adolphug^  at  the  conclusion  of  the  case,  on  the  part  of 
A^  prosecution,  informed  the  defendant  that  he  should 
claim  a  rij^t  to  reply,  if  the  latter  called  witnesses,  or 
read  any  papers  not  already  in  evidence. 

Park,  J. — I  had  a  dmilar  case  at  Warwick,  where  a 
person  defended  himselfl  I  gave  him  warning,  that,  if  he 
called  a  witness,  or  read  any  letter  or  paper  not  already 
in  evidence,  or  opened  new  facts  which  were  not  proved, 
the  counsel  on  the  other  side  would  have  a  right  to  reply. 
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1834.  The  defendant  addressed  the  jury. — ^The  circumstance 

of  persons  being  obliged  to  go  out  into  the  carriage  way 
b  a  matter  of  necessity^  and  it  occurs  every  day ;  and, 
with  respect  to  the  attracting  of  a  crowd,  his  Majesty 
never  goes  to  the  theatre,  or  to  open  the  Parliament, 
without  a  much  greater  crowd  than  ever  were  at  my  shop. 
It  is  only  a  public  nuisance,  for  which  a  party  is  indictable; 
and  if  our  neighbours  are  injured  in  their  trade,  that 
would  be  the  subject  of  an  action;  and,  with  respect  to  the 
crowd  being  an  injury  to  the  trade  of  the  shops,  my  own 
is  injured  by  it  as  much  as  my  neighbours.  Mr.  Justice 
Blackstone  (a)  defines  a  public  nuisance  to  be  **  such  in- 
convenient or  troublesome  ofEences  as  annoy  the  whole 
community  in  general,  and  not  merely  some  particular 
person;  and  therefore  are  indictable  only,  and  not  action- 
able, as  it  would  be  unreasonable  to  multiply  suits  by 
giving  every  man  a  separate  right  of  action  for  what  dam- 
nifies him  in  common  only  with  the  rest  of  his  fellow  sub- 
jects.*' It  is  charged,  that  the  persons  assembledto  view 
my  figures  were  dissolute,  idle,  and  disorderly  persons. 
So  far  from  that,  it  is  quite  evident  that  the  persons 
were  the  ordinary  passengers  of  the  street,  who  stopped 
in  their  way  to  look  at  these  figures.  There  is  no  prece- 
dent for  punishing  a  man  for  attracting  persons  to  his  shop, 
and  care  should  be  taken  not  to  make  one.  A  number 
of  persons  being  attracted  to  a  particular  shop  may  cause 
no  doubt  some  inconvenience  to  passengers  along  the 
street;  but  why  do  we  pay  for  situations,  and  disburse 
large  sums  of  money  annually  in  high  rents  in  Fleet  Street, 
if  it  is  not  to  have  the  opportunity  of  putting  things  in  our 
windows  to  attract  the  attention  of  the  customers.  I  might 
just  as  fairly  indict  Mr.  Gray  for  causing  an  obstruction 
by  means  of  his  coach-oflBce.  There  used  to  be  two  efli- 
gies  at  St.  Dunstan's  Church,  which  struck  the  quarters  of 
an  hour.    They  attracted  a  crowd  every  quarter  of  an 

(a)  4B1.  Com.c.l3. 
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hour  throughout  the  day,  and  yet  I  am  indicted  for  caus-  ^834. 
ing  seventy  persons  to  look  at  my  effigies.  I  would  ask, 
why  ought  the  Lord  Mayor  not  to  be  indicted  for  the 
crowd  that  he  attracts  on  the  9th  of  November  every  year? 
and  if  Bartholomew  Fair  is  allowed  in  September,  I  ought 
not  to  be  indicted  for  exhibiting  effigies  in  October;  and, 
so  far  from  there  being  any  thing  necessarily  improper  in 
effigies,  the  figures  of  Gog  and  Magog  used  to  be  carried 
in  the  civic  procession.  It  is  said  that  the  effigies  exhi- 
bited by  me  are  libellous.  They  are  fair  figures,  and  as 
good  as  I  could  have  made:  one  of  them  is  a  fair  repre- 
sentation of  a  bishop;  and  they  were  meant  to  denote  that 
the  church,  which  is  represented  by  the  bishop,  is  not 
supported  voluntarily,  but  by  the  law,  which  is  represent- 
ed by  the  broker  (a).  Illuminations  attract  a  crowd;  so 
do  military  movements ;  so  do  the  learned  Judges  when 
they  go  in  state  to  St.  Paul's,  and  even  the  people  coming 
from  the  churches  on  a  Sunday  morning  sometimes  are  so 
numerous  as  to  oblige  persons  to  walk  in  the  carriage  way. 
A  few  years  ago,  a  person  named  Tregear  was  tried  for  a 
nuisance.  He  kept  a  caricature  shop  in  Cheapside,  at 
the  corner  of  Wood  Street ;  and  he,  by  placing  carica- 
tures in  the  windows  of  his  shop^  caused  an  obstruction 
in  the  footway  by  the  people  standing  to  look  at  them; 
he  was  convicted  at  the  London  Sessions,  but  the  Re^ 
corder  afterwards  considered  that  it  was  not  an  indictable 
oflfence,  and  no  sentence  was  ever  passed  on  the  defendant. 

C.  P/iillips,  amicus  Curia. — I  think  Mr.  Carlile  is  in 
some  error  as  to  that  case.  The  defendant  was  convicted, 
but  he  was  never  brought  up  for  judgment,  as  he  under- 
took to  abate  the  nuisance. 

R.  Gurney, — I  consented,  on  the  part  of  the  prosecu- 
tion, to  the  respite  of  his  recognizance. 

(a)  Mr. Carlile  did  not,  through-  or  obserraCion  on  the  figure  of  the 
out  his  defence,  make  any  remark      Devil. 

VOL.  VI.  XX  N.  p. 


646  CASES  AT  THE 

]934.  The  defendant. — In  that  case,  the  learned  counsel  for 

Mr.  Tregear  said,  that,  if  his  client  was  indicted  for  put- 
ting prints  in  his  window,  the  beautiful  daughter  of  Mr. 
Very  might  equally  have  been  charged  to  be  an  indictable 
nuisance  (a).  If  the  effigies  were  libellous,  they  might  be 
indictable.  No  particular  bishop  is  denoted,  and  no  par- 
ticular broker  designated.  (The  defendant  entered  into 
a  statement  of  considerable  length  to  shew  that  one  of  his 
servants  had  been  improperly  fined  £/.  for  a  supposed 
offence  against  the  London  Paving  Act,  4  Geo.  4,  cap.  xciv, 
and  also  read  all  the  placards  stated  in  the  indictment). 

To  shew  the  circumstances  relating  to  the  conviction  df 
the  defendant's  servant,  Mr.  Alderman  Brown  and  Sir 
John  Key,  Bart.,  were  examined  (6) ;  and  to  speak  to  an 
interview  between  the  defendant  and  Mr.  Alderman  Fare- 
brother,  the  latter  was  examined  (6);  who  also  stated, 
in  answer  to  a  question  put  by  the  defendant — whether  the 
persons  assembled  were  idle  and  disorderly  ?  that  he  never 
saw  such  a  set  of  fellows  in  his  life,  both  for  behaviour 
and  conversation.  The  defendant  also  called  two  wit- 
nesses with  a  view  of  shewing  that  the  obstruction  in  the 
street  was  very  trifling;  and  one  of  them  said,  that  there 
was  no  greater  crowd  looking  in  at  the  defendant's  shop 
than  at  that  of  Mr.  Waller,  the  stationer  and  printseller, 
a  little  more  to  the  west. 

Park,  J. — If  Mr.  Waller  makes  a  nuisance  he  may  be 
indicted. 

(a)  Mr*  Very  was  a  confectioner  Very's  house,  and  the  incon?e- 

in  Regent  Street,  and  he  had  a  nience  was  so  great,  both  to  Mr. 

daughter  who  attended  to  his  shop,  Very  and  to  his  neighbours,  that 

who  was  considered  so  beautiful  he  was  obliged  to  send  his  daugh- 

that  a  crowd  of  three  or  four  hun-  ter  out  of  town, 

dred  persons  used  duly  to  assem-  (6)  Mr.  Adolphus  several  times 

ble  and  stand  at  his  shop  windows  said,  that  the  defendant  was  going 

for  the  purpose  of  looking  at  her.  into  irrelevant  matter,  but  that  he 

Police  officers  were  obliged  to  be  should  decline  taking  any  objec- 

in  constant  attendance  before  Mr.  tiou. 


Rex 
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AdolphuSf  in  reply.— In  the  case  oi  Rex  v.  Russell  (a),  i^^^ 
it  was  held,  that  a  carrier  delivering  his  goods  must  do  it 
in  such  a  way  as  not  to  cause  a  nuisance.  So,  in  another 
case  (6),  it  was  decided  that  1  may  shoot  pigeons  in  my  <^arlilb. 
own  private  ground;  but  if  persons  are  attracted  by  the 
shootingi  and  come  on  the  outside  to  shoot  the  stray  pi- 
geons which  escape  from  me^  and  that  is  a  nuisance,  I  am 
indictable  for  it.  So  I  may,  if  I  choose,  ride  on  horseback 
to  the  Land's  End  with  my  face  to  the  horse's  tail;  but  if 
I  draw  a  crowd  and  make  a  nuisance  by  riding  a  skim- 
mingtoui  I  am  clearly  indictable  for  it.  The  publication 
of  a  libel  to  occasion  a  crowd  is  wholly  unlike  all  the  cases 
put  by  the  defendant.  The  seller  of  caricatures  was  con- 
victed, though  he  exhibited  his  prints  in  the  exercise  of 
his  trade.  If  Mr.  Carlile  dealt  in  eflBgies,  and  then  put 
up  one  exhibited  for  sale,  there  might  be  some  similarity 
between  the  cases,  and  compassion  would  follow  if  he  had 
acted  in  error;  but  no  compassion  can  be  expected  where 
a  party  has  done  a  thing  merely  for  revenge. 

Park,  J.,  (in  summing  up). — The  gravamen  of  a  charge 
like  this  is  not  whether  those  effigies  were  libellous, 
but  whether  the  defendant,  by  the  exhibition  of  them  at 
his  windows,  caused  the  footway  of  Fleet  Street  to  be 
obstructed,  so  that  the  public  could  not  pass  as  they 
ought  to  do;  and  the  main  question  is,%rhether  his 
Majesty's  subjects  have  been  annoyed  in  this  respect. 
There  are  in  substance  two  charges  against  the  defen- 
dant; one  for  putting  up  the  first  two  effigies,  and  the 
other  for  having  on  the  9th  of  November  added  the 
figure  of  the  Devil,  with  the  arm  of  the  figure  of  the 
bishop  put  through  the  arm  of  this  figure.  It  is  not  ne- 
cessary that  it  should  be  proved  that  this  was  a  scan- 
dalous libel ;  but  if  it  were,  it  would  be  for  you  to  say 
whether  it  was  not  a  scandalous  libel  to  represent  a  bishop 

(a)  6  East,  427.  (^)  R^^  ▼•  Moore,  3  B.  &  Ad.  184. 

XX  2 
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1834.         ^^  ^^^  church  of  England  leaning  upon  a  dcTil.     The  de- 
fendant says,  that,  if  his  neighbour  be  injured,  he  ought 
to  bring  his  action.     No  doubt,  if  a  man  does  an  act 
which  injures  a  particuhir  neighbour  he  is  not  liable  to  be 
indicted  if  no  one  else  but  that  neighbour  be  injured ; 
but  if  a  place  is  situate  near  a  highway,  and  the  defen- 
dant do  that  which  causes  the  persons  passing  to  be  pre- 
vented from  passing  as  they  ought  to  do,  and,  besides 
this,  people  are  annoyed  in  the  occupation  of  their  houses, 
this  is  a  nuisance,  for  which  the  party  is  indictable.     It 
may  be  said,  that  Mr.  Gray,  the  coach  proprietor,  takes 
up  passengers  at  his  coach-office ;  but  if  he  does,  he  must 
do  it  in  a  reasonable  time ;  and  Lord  EUenborough  draws 
this  very  distinction,  for  he  says,  in  the  case  of  Bex  t. 
Cross  (a),  a  stage-coach  may  set  down  and  take  up  pas- 
sengers in  the  street,  this  being  necessary  for  public  con- 
venience, but  it  must  be  done  in  a  reasonable  time.    And 
in  another  case  (6),  Lord  EUenborough  said,  *'  If  an  un- 
reasonable time  is  occupied  in  the  operation  of  delivering 
beer  from  a  brewer^s  dray  into  the  cellar  of  a  publican, 
this  is  certainly  a  nuisance;  a  cart  or  waggon  may  be  un- 
loaded at  a  gateway,  but  this  must  be  done  with  prompt- 
ness.    So  as  to  the  repairing  of  a  house,  the  public  must 
submit  to  the  inconvenience   occasioned  necessarily  in 
repairing  the  house ;  but  if  this  inconvenience  is  prolonged 
for  an  unreasonable  time,  the  public  have  a  right  to  com- 
plain, and  the  party  may  be  indicted  for  a  nuisance.*' 
There  is  no  doubt  that  a  tradesman  may  expose  his 
wares  for  sale ;  but  he  must  do  it  in  such  a  way  as  not 
by  so  doing  to  cause  obstruction  in  the  public  streets. 
In  the  case  of  Rex  v.  RusseU,  the  party  was  merely  ex- 
ercising his  lawful  trade,  and  he  used  to  let  packages  stand 
on  the  footpath.     He  was  held  indictable ;  but  if  he  bad 
merely  carried  his  packages  out  he  would  not  have  been 
liable  to  have  been  prosecuted.     In  the  case  of  Bex  v. 

(a) '3  Camp.  224.  (b)  Rex  v.  Jongs,  3  Camp.  230. 
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Cross,  Lord  Ellenborough  uses  the  words  '*  unauthorized         1934. 
obstruction/'    Were  not  these  figures  unauthorized?    In 
the  course  of  his  defence  the  defendant  has  mentioned 
a  case  of  a  printseller  named  Tregear,  who  was  found 
guilty  of  a  nuisance ;  and  he  stated  that  no  sentence  was 
passedt  as  the  learned  Recorder  was  dissatisfied,  and 
thought  it  an  improper  conviction.     In  the  latter  part  of 
the  statement  the  defendant  has  been  completely  mis* 
informed.      It  is  totally  unfounded.     I  have  seen    the 
learned  Recorder,  and  he  desired  that  I  would  relieve 
him  from  the  imputation  of  the  bad  law  that  is  ascribed 
to  him.    He  says,  that  he  never  had  any  doubt  about  the 
law  of  the  case,  or  the  perfect  propriety  of  the  conviction ; 
but  that,  as  the  defendant  submitted  and   abated   the 
nuisance,  no  sentence  was  passed.     In  the  present  case, 
one  question  is,  whether  this  act  of  the  defendant  was  at 
all  necessary  £br  the  band  fide  carrying  on  of  his  trade ; 
for  if  it  was,  and  he  did  not  take  up  more  time  in  the 
doing  of  it  than  was  necessary,  the  law  would  do  what  it 
could  to  protect   him.     Now  the  defendant  is  so  far 
from  thinking  that  diia  exhibition  is  essential  to  the  car- 
rying on  of  his  trade,  that  be  has  told  ua  to-day,  that  he 
considers  his  trade  to  be  injured  by  it.    The  defendant  has 
compared  this  exhibition  to  the  procession  of  the  Judges 
going  to  St.  Paul's;  however,  in  that  case,  the  crowd  who 
look  at  the  procession  move  on  with  it,  and  do  not  stand 
obstructing  the  street,  as  they  have  done  in  this  case. 
The  defendant  has  also  observed  upon  the  liord  Mayor's 
Day;  however,  that  is  but  one  day  in  the  year;  and  if, 
instead  of  that,  the  Lord  Mayor's  Day  lasted  from  Oc- 
tober to  December,  I  should  say  it  ought  to  be  put  a  stop 
to.     The  defendant  has  also  said  that  Bartholomew  Fair 
is  a  nuisance,  and  from  what  I  have  heard  of  it,  I  very 
much  suspect  that  it  is  so.     The  defendant  has  also  said 
a  great  deal  about  the  persons  assembled  not  being  idle, 
disorderly,  and  dissolute ;  I  am  not  prepared  to  say  that 
it  was  necessary  to  shew  that  they  were  disorderly  per- 
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1834.  ^^^^ '  ^"^  ^^'  Alderman  Farebrothefi  who  was  called  as 
a  witness  for  the  defendanti  has  told  us,  that  he  never 
saw  such  a  set  of  fellows  in  his  life,  both  for  behaviour 
Carlile.  gji^  conversation.  The  defendant  has  asked  whether  he 
has  not  a  right  to  do  what  he  will  on  his  own  premises  ? 
No  doubt  he  has,  but  be  must  not  do  any  thing  there  that 
injures  his  neighbours,  so  as  to  be  a  private  nuisance ; 
nor  any  thing  which  annoys  the  public,  which  is  a  public 
nuisance.  The  defendant  has  published  placards  (which 
have  been  read)  complaining  of  a  grievance  inflicted  on 
him  respecting  the  church  rate.  He  may  do  so,  and  so 
a  man  may  publish  a  true  and  band  fide  account  of  a  trial. 
But  if  he  puts  a  libellous  heading  to  his  account  of  the 
trial,  such  as  "  most  infamous  transaction,"  that  vitiates 
the  whole.  Now  here  the  defendant  has  headed  one  of 
his  placards  in  large  letters  ''  battle  of  the  church  rates," 
and  another,  in  letters  larger  still,  "  church  robbery.'* 
However,  in  this  indictment  the  whole  object  of  describing 
the  figures,  inscriptions,  and  placards  is  to  shew  what  it 
was  that  the  defendant  did  to  cause  the  obstruction  of 
the  highway.  If  this  be  a  nuisance,  the  defendant  ought 
to  be  convicted ;  and  if  there  were  500  other  nuisances, 
they  wiU  not  justify  this.  The  question  therefore  really 
is,  whether  you  think  the  defendant  has  by  the  acts  proved 
caused  an  obstruction  of  the  public  highway  to  the 
nuisance  of  persons  passing  along  that  way,  and  to  the 
persons  residing  in  that  neighbourhood. 

Verdict— Guilty. 

Adolphus,  Bullock,  and  R.  Gurney,  for  the  prosecution. 
The  defendant  in  person. 

[Attorney  for  the  prosecution— i2.  F,  Newman,^ 


Judgment  was  postponed  by  consent  till  the  next  Ses- 
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sioiiy  the  defendant  giving  bail  for  his  appearance ;  and  1834. 
at  that  session  it  being  admitted  that  the  three  figures 
and  all  the  placards  were  taken  down  on  the  evening  of 
the  trial,  and  not  since  put  up,  the  Court  sentenced  the 
defendant  to  pay  a  fine  of  40«.,  and  to  find  sureties  for  his 
good  behaviour  for  three  years,  himself  in  SOO  /.,  and  two 
sureties  in  50/.  each,  and  to  be  imprisoned  till  such  fine 
was  paid  and  such  sureties  given. 


SECOND  SESSION. 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL,  MR.  JUSTICE  LITTLE- 
DALE,  AND  THE  HON.  C.  E.  LAW,  RECORDER. 


Rex  0.  Carlton.  2>ec.  17M. 

A.  HE  defendant  had  been  indicted  for  a  conspiracy  in  The  binding 

the  county  of  Middlesex  at  the  last  Session  of  this  Court;  cute,  which  u 

but,  after  the  grand  jury  had  brought  in  the  indictment,  "i^J^*J^  ^j 

the  clerk  of  the  Court  had  struck  out  the  words  **  a  true  i«ryof  thcCen- 

1  -11  ft          1                     1     o   1                       *...,..                 1  ^«*i  Criminal 

bills  on  the  ground  of  the  want  of  jurisdiction,  as  the  pro-  Court  jurisdic- 

secutor  had  not  been  bound  over  to  prefer  his  bill  at  this  ^g "f  mUde- 

Court,  as  required  by  the  13th  section  of  the  act  (a).  "?•*??"'•  ""?^' 

*            ^                 ^                                                                ^   /  the  13lh  section 

of  the  act  4&  5 

Will   4    r   ^r 

Adolphus,  on  the  part  of  the  prosecution,  now  applied  muit  take  place 

to  the  Court  to  allow  the  prosecutor  to  be  bound  over  in  *»ef«"  «  magia- 

*  trate,  &c.  pre- 

Court  to  prosecute,  so  that  another  bill  might  be  presented  vious  to  the  ses- 

to  the  grand  jury,  which  was  sitting,  in  order  that  the  court,  and  can- 

trial  might  take  place  at  the  present  Session.  "[^^  c!»urTiu^if. 

TiNDAL,  C.  J.— I  think  this  cannot  be  done ;  the  bind* 

(a)  Mentioned  ante,  p.  628,  note  (r). 
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1834  ^"S  '^y  recognizance,  mentioned  in  the  13th  section  of  the 

statute,  evidently  refers  to  an  act  to  be  done  previously  to 
the  Session  at  which  the  misdemeanour  is  to  be  tried.  The 
common-law  power  of  the  grand  jury  to  find  a  bill  at  the 
Quarter  Sessions  is  not  taken  away  by  the  17th  section  (a), 
and  continues,  unless  the  prosecutor  has  been  bound 
to  appear  at  this  Court.  They  may  inquire,  although  they 
cannot  try.  It  is  to  be  regretted  that  this  is  so,  inasmuch 
as  it  makes  it  necessary  to  take  another  step,  viz.  to  re- 
move the  indictment  by  certiorari  to  this  Court.  This  is 
a  circuitous  course,  but  it  cannot  be  helped ;  perhaps  it 
was  an  omission  upon  the  part  of  those  who  framed  the 
act. 

Application  refiised. 

(a)  That  section  enacts,  that  the     try  any  person  chained  with  cer- 
juitices  of  the  peace  shall  not,  at     tun  specified  offences, 
the  General  or  Quarter  Sessions, 


THIRD  SESSION. 

befoee  lord  chief  baron  scarlett  (fl),  mr.  iusticb 
bosanquet,  and  mr.  justice  taunton. 

,     ^,.  Rex  o.  Palmer. 

Jan,  7th, 

The  preient-      ThE  prisoner  was  committed  on  several  charges  of  arson, 
jaent  oft  bill      j^  ^^^  ^^  ^^jgh  the  parish  officers  of  St.  Mary,  Rother- 

for  a  etpiUu  m*  * 

fence  may  be      hithc,  had  been  bound  over  to  prosecute. 

postponed  on  af- 
lidaTit  of  the  at- 
torney for  the  .  . .       .^       .^     .         .        . 
proaecution  stating  the  illness  of  a  material  and  necessary  witness,  although  such  witness  have  been 
czamined  before  a  magistrate,  and  his  deposition  do  not  dixlose  matter  of  sufficient  imporUnceto 
shew  that  his  evidence  was  necessary,  u  the  important  facts  may  have  been  discovered  since. 

(a)  His  Lordship  was,  a  few  days  afterwards,  made  Lord  Abinger, 
see  Promotions,  post 
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Clarksan,  on  the  part  of  the  parish,  moved  to  postpone         .g^. 
the  cases  till  the  next  Session,  on  an  affidavit  by  the  attor- 
ney for  the  prosecution  of  the  illness  of  the  party  whose 
premises  had  been  burnt,  and  who  the  attorney  swore  was 
a  material  and  necessary  witness. 

Chambers,  on  the  part  of  the  prisoner,  opposed  the  ap- 
plication, on  the  ground,  that,  in  the  depositions  which  had 
been  returned,  he  understood  that  no  material  evidence 
could  be  given  by  that  party;  and  he  requested  that  the 
Court  would  examine  the  deposition  to  ascertain  that  fact. 

Clarkson  replied,  that  the  deposition  taken  before  the 
magistrate  would  not  form  a  correct  criterion,  as  (he  ma- 
terial evidence  might  have  been  and  in  fact  was  discovered 
since,  although  that  fact  did  not  appear  in  the  affidavit. 

The  Court  declined  to  read  the  deposition,  and,  after 
consulting  together — 

Granted  the  appKcation« 


BEFORE  MR.  JUSTICE  BOSANQUET,  AND  MR.  JUSTICE  TAUNTON. 

Rex  V*  Watson  and  Another.  ,     ^,. 

Jan,  Bik, 

JdURGLARY. — There  was  not  any  counsel  for  the  pro-  where,  after  the 

seCUtion.  eiamiidonof 

witnetiet  to  &ct 
on  hehalfof  a 

Taunton,  J.,  who  tried  the  case,  aflter  the  examination  jadge^there 
of  witnesses  to  fact  on  the  part  of  the  prisoners,  called  J|^i"J,"^^"^ 
back  a  witness  for  the  prosecution,  and  asked  him  several  aecution)  caiia 

back  and  eia« 

questions ;  and  then,  addressing  the  prisoner's  counsel,  in-  minei  a  witneia 
quired  if  he  had  any  question  to  ask  upon  it,  saying  that,  ^Jnl^epbonl 

er's  counael  ba« 
a  right  to  crou-examine  again,  if  he  thinks  it  material. 
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Ig3^  although  he,  as  Judge^  had  called  back  the  witness  for  the 

purposes  of  justice,  he  thought  it  right  that  the  prisoners* 
counsel  should  have  the  opportunity  of  cross-examining 
the  witness  again. 

DoanCf  for  the  prisoners. 


The  Judges  at 


Rex  «.  Palmer  (a). 

x^HAMBERS,  for  the  prisoner,  applied  to  their  Lord- 
Court^ifter  ^hips  to  read  over  the  depositions  returned  by  the  magis- 
postponement  tratcs  (which  he  admitted  were  very  voluminous,  the  ex- 
session,  on  mo-  amination  having  occupied  five  or  six  days),  and,  if  they 
prwewtion,  of  thought  it  a  fit  cas6,  to  admit  the  prisoner  to  bail  without 
'f***?n*f  ^***'  the  production  of  any  affidavits  on  bis  part,  inasmuch  as 
capital  offence,  affidavits,  it  was  feared,  could  not  be  produced  before  the 
tionfortiiepri-  breaking  up  of  the  Court;  and  he  stated,  also,  that  he 

depositions,  to     ships*  ou  looking  over  the  depositions,  should  not  think  it 

enable  them  to,_  ^.T  •  i-ii  •■  i 

decide  whether  right  to  adfaiit  the  pnsoner  to  bail,  he  might  not  be  preju- 

mu'iito  to'^bllii:  ^iced  in  applying  to  the  Court  of  Kmg's  Bench  for  that 

although  the  purpose,  by  being  told  that  he  had  neglected  to  apply  in 

made  on  the  the  proper  quarter. 

ground  that 
there  was  not 

sufficient  time         Ctarksofi,  for  the  prosecution,  objected  to  the  applica- 

properaffidaYlto  tion  as  altogether  unprecedented;  but  stated  that  the  pa^ 

towking*up  of  "^'^  would  not  throw  any  technical  difficulties  in  the  way 

the  Court  of  an  application  to  the  Court  of  King*s  Bench. 

Their  Lordships  conferred  together,  and— 

BosANQUET,  J.,  said — I  am  of  opinion  that  the  applica- 
tion ought  not  to  be  granted ;  but  the  object  which  the 
learned  counsel  has  in  view  with  reference  to  the  Court  of 
King's  Bench  will  be  answered  by  his  having  mentioned 
the  matter  to  us. 

(a)  See  ante,  p.  652. 
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Taunton,  J. — I  have  never  known  such  an  application  jgg^^ 
made  before;  and  I  think  we  ought  not  to  be  required  to 
read  over  depositions  which  are  admitted  to  be  of  great 
length,  particularly  when  no  parts  of  them  have  been 
pointed  out  as  shewing  that  the  evidence  is  slight  against 
the  prisoner. 

Application  refiised. 

Clarkson,  for  the  prosecution.    . 

Chambers f  for  the  prisoner. 

[Attornies— Ciir/in^,  and  Warner.'] 


Rex  v.  John  Grebn  and  Caroline  Allen.  jan.  19M. 

XHE  prisoners  were  both  indicted  as  principals  for  AprUoner 

breaking  and  entering  the  dwelling-house  of  a  person  felony  bdog  in 

named  Vallance,  at  West  Ham,  in  the  county  of  Essex,  ^g^\^^' 

and  stealing  therein  a  watch  and  other  articles  of  the  boose  of  the 

_  -^^r  proiecutor,  after 

value  of  201.  a  convenation 

It  appeared  that  the  two  prisoners  had  been  seen  toge-  cator^anJf an-* 
ther  on  the  road  before  they  arrived  at  the  house  in  ques-  o^"  p««on,  in 

•^  ^  which  he  was 

tion,  which  was  that  of  a  surgeon,  having  a  shop  open  to  told  that  they 
the  street,  and  a  surgery  behind  the  shop,  from  which  the  they  could  for 
articles  stolen  were  taken.    The  female  prisoner  waited  2e*handtuft  '^ 
in  the  street  a  few  yards  on  while  the  male  prisoner  went  areuken  off  i 

will  tell  yon 

into  the  shop.  Shortly  after  he  came  out  and  handed  a  where  i  pnt  the 
basket  to  the  female  prisoner ;  and,  seeing  a  woman  coming  AMMrl^tthia 
out  of  the  house  as  in  pursuit,  immediately  ran  off  over  JSS^^T** 
marshes  and  through  ditches,  but  was  at  length  taken  and  evidence,  and 
brought  handcuffed  by  a  constable  into  the  shop  of  the  objected  to,  ei- 
prosecutor.  While  he  was  there,  it  appeared  that  some  riOT^^n^er 
recommendations  to  confess  had  been,  in  the  absence  of  *  vrfmite,  or  a 

statement  ch^ 

the  prosecutor,  made  to  him  by  the  person  who  had  been  tained  hydu* 
left  in  charge  of  the  house;  and  the  prisoner  said,  that,  if  ""^ 
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the  handcufTs  were  taken  off,  he  would  tell  where  be  put 
the  property.  He  had  expressed  doubts  whether,  if  he 
told  where  the  property  was,  he  could  rely  on  being  le- 
niently dealt  with,  and,  after  the  prosecutor  came  in,  he 
was  told  that  they  would  do  all  they  could  for  him. ' 

Chambers^  for  the  prisoner  John  Green,  objected,  that 
the  statement  made  by  him  was  not  receivable  in  evidence 
as  it  was  made  under  duress,  and  to  deliver  himself  from 
the  state  of  confinement  in  which  he  was.  The  prisoner's 
saying — ''  If  the  handcuffs  are  taken  off  I  will  tell  you 
where  I  put  the  property,"  is  the  same  as  if  a  party  being 
in  prison  said — "  If  you  will  let  me  out  of  prison  I  will  tell 
you  something."  The  shop  of  the  prosecutor  was  for  the 
time  the  prison  of  the  prisoner. 

BosANQVBT,  J. — I  do  not  think  there  is  any  thing  in 
the  objeetionj  but  I  will  take  a  note  of  it. 

Taunton,  J. — I  take  it  no  man  ever  makes  a  confession 
voluntarily,  without  proposing  to  himself  in  his  own  mind 
some  advantage  to  be  derived  from  it. 

The  evidence  was  received,  and  it  appeared  that  the 
prisoner  had  led  the  parties  about  to  various  ditches, 
where  he  pretended  that  he  had  thrown  the  watch ;  but, 
after  a  very  long  search,  and  the  draining  of  the  ditches^ 
it  was  not  found. 

The  only  evidence  against  the  female  prisoner  was,  tbat» 
after  she  had  been  waiting  for  the  male  prisoner,  when  he 
came  out  he  gave  her  a  basket  to  hold,  which  basket  was 
proved  to  belong  to  the  prosecutor:  she  was,  however, 
taken  into  custody  almost  immediately;  but  it  appeared 
that  she  had  an  opportunity  for  a  few  minutes  of  running 
away,  but  did  not  avail  herself  of  it 

BosANQU£T,  J.,  (in  summing  up),  told  the  jury,  that 
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ivhat  the  prisoner,  John  Green,  had  said  did  not  amount         1834^ 

to  a  confession ;  but  he  thought  it  would  be  better  that 

they  should  lay  out  of  their  consideration  all  the  conversa- 

tion  with  him,  and  decide  the  case  upon  the  facts  alone. 

He  then  told  the  jury,  that,  if  the  two  prisoners  were  aeU 

ing  in  concert,  they  might  both  be  found  guilty,  although 

only  one  of  them  took  the  property. 

Verdict — John  Green  guilty,  and  Caroline 
JiWen  not  guilty. 

Chambers,  for  the  prisoner  Green. 
Payne,  for  the  prisoner  Allen. 


BEFORE  THE  HON.  C.  E.  LAW,  RECORDER. 

Rex  r.  Walker.  j^^^^ 

A.  HE  prisoner  was  charged  with  obtidning  goods  under  An  indictment 
/a&e  pretences.  ll^^^""' 

The  indictment  stated  that  the  prisoner  "  unlawfully,  ^*  ""^*^ 
knowingly,  and  designedly  did  feloniouslv  pretend,**  &c.     {•bad,ifitautet 

that  the  pri- 
soner •*  anlaw- 

The  Recorder  thought  that  the  indictment  was  bad;  [j"j;;J[d^^*; 
and,  after  consulting  the  Judges  (Mr.  Justice  Bosanquet  «^iy*  did/fio- 
and  Mr.  Justice  Taunton),  who  were  sitting  in  the  adjoin-  tend/'  ftc 
ing  Court,  stated  that  their  Lordships  were  of  the  same 
opinion. 

The  prisoner  was  therefore  acquitted. 
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First  Sittings  at  Westminster ^  in  Michaelmas  Term, 
1834. 

BEFORE   MR.   /U8TICE   LITTLBDALE. 


1834. 


"    '    "       Birch,  Administrator  of  Vincent,  r.  Dawson,  Executor 
Nov.  4tk  ®^  Dawson. 

A  teststor,  by     JLlETINUE  for  foiir  chimnev-fflasses  and  a  bookcase. 

hUwilU  devised 
his  house,  with 

the  grates,  Jt  ^as  opened  by  Sir  •/.  Scarlett,  for  the  plaintiff,  that 

stoves,  coppers,  t^  tf  •  «-  » 

&c.,  and  the  .  the  defendant  was  the  executor  of  Mr.  George  Dawson, 
jutdfimatw'e,'*  ^^o»  by  bis  ^h  dated  the  S4th  day  of  May,  1881,  be- 
^^nt^t^"'  ^"cathed  his  furniture  to  Miss  Vincent,  the  plaintiff's  in- 
permit  E.  s.  V.  testate,  bequeathing  to  her  also  the  use  of  his  house,  fix- 
thereof  for  her  tures,  and  fixed  furniture.  Miss  Vincent  survived  the 
bMu^^^  testator,  and  occupied  the  house  as  long  as  she  lived;  but, 
forniiure,  plate,  ^t  }ier  death,  the  defendant,  who  took  possession  of  the 

&C.  to  E.  S.  V.  * 

absolutely:—  housc,  refused  to  give  .up  the  articles  in  question,  and  also 
chimney-'giasses  ^  Carpet,  which  had  been  tacked  to  the  floor,  alleging  that 
and'^a^k^'  ^^^  ^^^^  included  in  the  term  "fixed  furniture.-  The 
screwed  or         clause  of  the  will  was  as  follows : — 

fitftened  tothe,,    .,-,  _,  .  _  -^, 

wau,  are  fixed  And  I  give  and  bequeath  unto  my  son,  George  Pel- 

£at*abookoise  ^"*  Dawson,  and  Frederick  Bossy,  my  leasehold  mes- 

roereiy  pJ«ced  guage  or  tenement,  being  No.  24,  Brompton  Square,  in 

not  screwed  or  the  said  county  of  Middlesex,  with  the  grates,  stoves, 

^u  "is  not  so*  coppers,  locks,  bolts,  keys,  and  bells,  and  other  fixtures 

Whether  a  ^ind  fixed  furniture  therein,  and  also  the  household  goods, 

carpet  tacked  Co  '  o  » 

the  floor  u  fixed  furniture,  plate,  linen,  books,  china,  wine,  and  liquors 
^Lrre^  *'  therein,  at  the  time  of  my  decease,  upon  the  trusts  herein- 

after declared  of  and  concerning  the  said  leasehold  mes- 
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suage,  fixtures,  and  fixed  ftimiture,  upon  trust  to  permit         iq^ 
Eliz.  Susan  Vincent  to  have  the  use    and  enjoyment 
thereof  during  her  life. 

"And  as  to  the  said  household  goods,  furniture,  plate,       Dawsow. 
linen,  china,  books,  wines,  and  liquors,  and  other  proper- 
ties in  that  messuage,  not  being  comprehended  under  the 
preceding  term,  fixtures  and  fixed  furniture,  in  trust  for 
the  said  E.  S.  V.  absolutely,  as  her  own  property." 

Since  the  first  refusal  the  defendant  had  given  up  the 
carpet ;  but  contended  that  the  looking-glasses  (which 
were  chimney-glasses)  and  the  bookcase  were  fixed  furni- 
ture. 

LiTTLEDALB,  J. — If  thcsc  are  not  fixed  furniture,  what 
is  ?  I  should  not  think  that  putting  tacks  in  a  carpet  would 
make  it  fixed  furniture,  because  carpets,  though  tacked, 
are  often  taken  up  and  put  down  again.  If  the  looking- 
glasses  are  fixed  to  the  wall,  I  think  they  are  fixed  furni- 
ture. With  respect  to  the  bookcase,  if  it  merely  stands 
in  a  recess,  and  is  not  screwed  or  fastened  to  the  wall,  I 
think  that  is  not  so. 

Sir  J.  Scarlett. — In  the  case  of  Beck  v.  Rebaut  (o)  it 
had  been  covenanted  by  Alderman  Chamberlain  that  he 
would  settle  upon  the  plaintifi^,  who  had  married  his 
daughter,  his  house,  all  the  pictures  on  the  staircase, 
and  over  the  doors  and  chimney-pieces,  and  aU  things 
fixed  to  the  freehold.  The  alderman  died,  and  directed 
by  his  will  that  the  defendant,  his  executor  and  devisee 
in  trust,  should  carry  this  into  execution.  The  defendant 
took  away  the  pier-glasses,  the  chimney-glasses,  and  hang- 
ings ;  and  the  Lord  Keeper  held  that  hangings  and  look- 
ing-glasses were  only  matter  of  ornament  and  furniture, 
and  not  to  be  taken  as  part  of  the  house  or  freehold. 

(a)  lP.Wm8.94. 
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LiTTLEDALE^  J. — ^These  articles  are  furniture  no  doubt; 
but  the  words  here  are  fixed  furniture. 

Sir  J.  Scarlett, — ^If  a  man  has  in  his  wall  an  iron  fe- 
male screw,  and  he  puts  through  a  bookcase  a  male  screw, 
so  as  to  screw  the  book-case  to  the  wall,  would  that  be 
fixed  furniture? 

LiTTLEDALB,  J. — ^I  think  so. 

Sir  J.  Scarlett. -^Some  ladies  have  their  drawing*room 
chairs  screwed  to  the  floor. 

LiTTLBDALE,  J. — ^Tben  I  think  they  would  be  fixed 
furniture.  A  nailed-down  carpet  I  have  some  doubt  about. 
That  is  my  opinion,  and  I  shall  therefore  nonsuit  the 
plaintiff. 

Nonsuit,  with  leave  to  move  to  enter  a  ver- 
dict for  the  plaintySTfor  nominal  damages, 
the  defendant  undertaking  to  give  up  the 
articles  if  the  Court  should  order  a  ver- 
dict to  be  entered  for  the  plaintiflFl 

Sir  J.  Scarlett,  and  G.  T.  White,  for  the  plamtiffl 
F.  Pollock,  and  W.  H.  Watson,  for  the  defendant 

[Anornies— Btniu,  and  Taylor,^ 


On  a  subsequent  day,  6.  T.  White  applied  to  the  Court 
in  pursuance  of  the  leave  given,  but  the  Court  re&sed  a 
rule. 
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•  Secotid  Sittings  at  Westminster^  in  Michaelmas  Term^  1834. 

BEFORE    MR.  JUSTICE    LITTLEDALE. 

Watkins  v.  Morgan.  Nov,'22nd. 

Debt.— The  declaration  (dated  July  30,  1^1)  stated,,  a.  covenanted 
that,  on  the  1 5th  of  June,  1832,  by  indenture  under  seal,  ^^^^^^^  ^i^f  Jf 
the  defendant  covenanted  to  pay  the  plaintiff  the  sum  of  p^cember,  with 

*^  ''  *  interest  up  to 

^01.9  with  lawful  interest  for  the  same,  on  the  15th  day  that  time.  He 
of  December  then  next  following,  but  that  he  did  not  do  and  E,  brou^t 
so,  but  wholly  failed,  and  made  default ;  and  that,  in  conse-  JJjj'J^^"^  i,}, 
quence,  there  was  due  and  owing  from  the  defendant  to  damages  at  lOA: 
the  plaintiflT,  on  account  of  the  said  sum  of  £70/.  and  in-  could  not  re- 
terest,  the  sum  of  300/.,  for  which  he  brought  his  action.  SIn'tiw  pSid! 
It  concluded  to  the  plaintiffs  damage  of  10/.    Plea^Non  p*"'  the  intewit 

*  ^  up  to  the  15th 

est  factum.  of  December, 

and  lOiL  more, 
although  the 

R.  V.  Richards,  for  the  plaintiff,  was  stating  to  the  jury  {j^'^e^oVthe 
that  he  sought  to  recover  the  sum  of  300/.,  being  for  the  action  amounted 

.      .      ,  ,.  »        .  »  r  .         to  a  larger  sum; 

pnncipal  sum  and  mterest  up  to  the  tune  when  the  action  and  th«  Judge 

1  at  the  trial 

was  commenced.  ^oui^  not  o^er 

the  declaration 

to  be  amended 

LiTTLBDALE,  J.,  Said,  that  he  could  not  allow  the  verdict    by  inserting  a 

to  be  taken  for  that  sum,  inasmuch  as  the  contract  in  the   loTasTh!?  da- " 
deed  was  only  to  pay  270/.,  with  six  months'  interest,  "•^* 
which  would  be  2761.  IBs,,  and  all  the  rest  was  damages 
for  the  detention;  and  the  plaintiff,  having  only  laid  those 
damages  at  the  sum  of  10/.,  could  not  recover  more. 

R.  F.  Richards  asked  his  Lordship  to  allow  the  declara- 
tion to  be  amended. 

LiTTLBDALE,  J. — I  do  uot  SCO  how  I  can  amend  the 
statement  of  the  damage.  It  is  not  any  variance  between 
the  deed  and  the  setting  out  of  it  in  the  declaration. 

VOL   VI.  Y   Y  N.  p. 
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R.  V,  Bichards  suggested  that  his  Lordship  might  allow 
the  verdict  to  be  taken  for  the  whole  sum  claimed^  and  that 
he  might  afterwards  apply  to  amend  the  record  by  the 
verdict. 

LiTTLEDALEy  J.,  repeated  that  he  could  not  allow  the 
verdict  to  be  taken  for  any  larger  sum  than  he  had  first 
mentioned ;  and  it  was  accordingly  taken  for 

276/.  \5s.  debt,  and  10/.  damages. 

R.  V.  Richards,  for  the  plaintiff. 

The  cause  was  undefended. 

[Attomiea— IT.  Jonet,  and .] 


Adjourned  Sittings  at  Westminster^  after  Michaelmas 
Term,  1834. 

BEFORE  LORD  DENMAN,  C.  J. 


Dec.  Sth. 

If  there  hu 
been  a  contract 
for  a  lale  of 
goods  at  a  spe- 
cific price,  and 
a  subsequent 
delivery  of  the 
goods,  the  de- 
fendant cannot 
set  up  as  a  de> 
fence  that  the 
goods  were  of 
so  bad  a  quality 
as  to  be  uselesSi 
unless  he  has 
pleaded  it  spe- 
cially. 

The  mlet  of 
pleadingof  H.  T. 


RoFFEY  V.  Smith. 

A.SSUMPSIT  for  goods  sold^  with  the  money  counts. 
Plea — Non-assumpsit. 

It  was  admitted  that  the  defendant  had  ordered  of  the 
plaintiff  a  quantity  of  household  flour,  part  of  it  at  38#. 
and  the  residue  at  39«.  per  sack;  and  it  was  proved  that 
all  the  flour  had  been  delivered  to  the  defendant.  Three 
of  the  sacks  of  flour  had  been  paid  for  by  the  defendant, 
and  therefore  formed  no  part  of  the  plaintiff's  particulars 
of  demand. 

4  WilL  4,  are  part  and  parcel  of  the  law  of  the  land. 
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Sir  t/l  Scarlett^  for  the  defendant,  opened  that  he  should         -^^^^ 
prove  that  all  the  flour,  except  the  three  sacks  of  it  already 
paid  for,  was  so  bad  as  to  be  unused  and  unusable ;  and 
thatj  by  the  usage  of  the  flour  trade,  bad  flour  was  always 
taken  back  by  the  vendor. 

Platti  for  the  plaintiff,  referred  to  rule  5  of  H.  T. 
4  Will.  4(a),  and  submitted  that  the  defendant  could  not 
go  into  this  defence,  as  he  had  not  pleaded  it  specially. 

Sir  J.  Scarlett. — If  a  person  cannot  be  allowed  to  say 
that  the  goods  were  so  bad  as  to  be  useless,  unless  he  has 
pleaded  a  special  plea,  I  own  that  I  cannot  go  into  my  de- 
fence. 

Justice^  for  the  defendant. — The  plea  is,  that  the  de- 
fendant did  not  undertake  and  promise  to  pay.  He  cer- 
tainly never  promised  or  intended  to  promise  to  pay  for 
these  goods. 

Sir  c7.  Scarlett, — The  question  is,  what  is  meant  by  the 
words  *' confession  and  avoidance,'*  which  are  used  in  the 
rule.  I  should  think  that  those  words  meant  a  confession 
of  the  contract,  and  a  setting  up  of  some  matter  of  sub- 
sequent avoidance. 

Lord  Dbnman,  C.  J. — I  am  of  opinion,  that,  if  there  is 

{a)  By  which  (Jinter  alia)  it  is  fraud  or  otherwise,  shall  be  spe- 

ordered,  that,  **m  an  action  of  cially  pleaded. — Ex.gr,  Infancy, 

indehitatvs  aisumpsit    for   goods  coverture,  release,  payment,  per- 

BoM  and  delivered,  the  plea  of  mm  formance,    illegality  of    consi- 

a$stimp$U  will  operate  as  a  denial  deration,    either    by  statute  or 

of  the  sale  and  delivery  in  point  common  law,  drawing,  indorsing, 

of  fact.*'     **  In  every  species  of  accepting,  &c.  bills  or  notes  by 

anumpiU  all  matters  in  confession  way  of  accommodation,  set-off, 

and  avoidance,  including  not  only  mutual  credit,  unseaworthiness, 

those  by  way  of  discharge,  but  misrepresentation,    concealment, 

those  which  shew  the  transaction  deviation,  and  various  other  de- 

to  be  either  void  or  voidable,  in  fences  must  be  pleaded." 
point  of  law,  on  the  ground  of 

Y  Y  2 
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1884.  ^  contract  for  a  sale  at  a  specific  timey  and  a  subsequent 
delivery  of  the  goods,  and  the  defendant  means  to  say 
that  he  is  not  liable  to  pay  because  the  goods  were  bad, 

Smith.       1,^  ^ygj  plead  it  specially. 

PlatU — As  these  rules  were  not  repudiated  by  Parlia- 
ment, every  one  is  bound  to  know  them,  and  they  are  the 
lav  of  the  land. 

Lord  Denmam,  C.J. — They  are :  and  very  beneficial  law. 
This  is  a  line  of  defence  which  the  plaintiff*  ought  to  have 
had  notice  of  by  the  pleas.  There  must  be  a  verdict  for 
the  plaintifi. 

Verdict  for  the  plaintifi^— Damages  38/. 

Piatt,  and  Steer,  for  the  plaintiff. 
Sir  J.  Scarlett,  and  Justice,  for  the  defendant. 
[Attomlefl— /.Bit//,  and  C.  Fard,^ 


Dec.  5M.  Harding  v.  Coblby. 

In  an  action  for  O ASE,  for  an  injury  done  to  the  plaintiff*s  horse  and 
diepiSitiff's      cart,  by  the  negligent  driving  of  the  defendant's  servant 
byAe^^u^t      '^  ^^  opened,  on  the  part  of  the  plaintiff,  that  his  carter 
driying  of  the     was  driving  an  errand  cart  from  London  to  Blackwall, 

defendant's  ler-      ,  i.  >      t      r^  .it**-. 

▼ant,  the  plain-  along  the  granite  tramway  m  the  Commercial  Road,  and 
who'wa7driiing  ^^^^  ^^®  defendant's  servant  came  up  in  a  contrary  direc- 
^•"^A****  *^^"'  driving  a  light  spring  cart,  which,  by  his  improper 
cideot,isnota     driving.  Came  in  collision  with  the  plaintiff's  cart,  and 

competent  wit-  ,    • 

neu  for  the        caused  the  injury. 

l^i^^^      On  the  part  of  the  plaintiff,  the  carter,  who  drove  the 

^e  Stat  s  ft  4     plaintiff's  cart,  was  called. 

Will*  4y  c.  48, 
s.  26,  has  made 

The lawonOiis  Plait,  for  the  defendant,  objected  that  he  was  not  a 
P^°^  competent  witness  without  a  release. 


MICHAELMAS  TERM,  5  WILL.  IV.^K.  B.  665 

Lord  DfiNMANy  C.  J. — That  was  decided  to  be  so  in         1834. 
the  case  of  Wake  ▼•  Lock  {a),  which  I  considered  a  good 
deaL 

F.  Pollock,  for  the  plamtiflFl — That  was  a  case  before 
the  Stat.  3  &  4  WilL  4,  c.  42,  s.  S6(i). 

Lord  DenmaNi  C.  J. — I  do  not  see  how  that  statute 
can  be  applied.  That  renders  competent  those  persons 
for  or  against  whom  the  verdict  or  judgment  would 
be  evidence.  Now,  if  this  witness  says  what  he  is  ex- 
pected to  say,  and  is  believed,  there  never  can  be  any 
action  against  him.  I  do  not  think  that  the  act  of  Par- 
liament you  have  cited  has  at  all  altered  the  law  on  this 
point  (c). 

The  release  was  given,  and  the  witness  examined* 

The  defence  was,  that  the  plaintiff's  cart  was  on  the 
wrong  side  of  the  road. 

Verdict  for  the  defendant. 

F.  Pollock,  and  Talbot,  for  the  plaintiff. 
Phit,  and  Ryland,  for  the  defendant. 

[Attornies— IFm.  Smith,  and  Athfield,"] 

(a)  Ante,  Vol.  5,  p.  454.  v.  Hunt,  ante,  p.  351 ;  Harring* 

(h)  Setforthante,p.283,n.(a).      fon  t.  CamaU,  ante,  p.  352;  and 
(c)  See  the  cases  of  Mitchell      Kerning  y,  English,  ante,  p.  542. 
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1834. 
Dec,  uth.  Warner  v.  Haines. 

In  an  action  by  ASSUMPSIT  by  the  plaintiff,  as  indorsee,  against  the 
a*biirof"x-  ^^  defendant  as  the  acceptor  of  a  bill  of  exchange,  drawn  by 
change  against    Thomas  John  Sparkes  on  the  defendant  for  6/.,  payable 

the  acceptor,  the  '^  *  r  ^ 

defendant  two  months  after  date  to  the  order  of  the  drawer,  and  by 

that  theTiirwu  him  indorsed  to  the  plaintiff.    Second  count  on  an  ac- 

d^M^fAt't'htch  ^^™*  stated.     Pleas— :/fr*/,  to  the  first  count,  that  the  bill 

he  was  dis-  ^^^^s  accepted  for  a  debt  due  from  the  defendant  to  T.  J. 

the  Insolvent  Sparkes  at  the  time  of  the  discharge  of  the  defendant  un- 

wSkHelSiin.^  der  the  Insolvent  Debtors'  Act,  of  which  the  plaintiff  had 

oHhe  indow-  ^^^^^^»  ^^  that  after  the  acceptance  of  the  bill  of  ex- 

menihad notice:  change  the  defendant  was  discharged  by  the  Inaolyent 

the  bill  was  ac-  Debtors'  Court  from  the  debt  for  which  this  bill  of  ex- 

Ae  drawi?  not''  ^^^^i^  ^^s  accepted.     Second,  to  the  first  count,  that  the 

to  oppose  the  defendant  was  indebted  to  T.  J.  Sparkes,  and  was  a  pri- 

discharge  of  the 

defendant  under  soner  for  debt  in  the  Fleet  Prison,  and  had  petitioned  the 
wWch^at  the  Court  fbr  the  Relief  of  Insolvent  Debtors  for  his  discharge; 
dwMmVi!i*the  ^^^^  ^'  •'•  '^P*""'^®''  threatened  to  oppose  his  discharge,  to 
pUintiffai8oAa<f  prevent  which  he  accepted  this  bill,  whereof  at  the  time  of 
plaintiff  in  his  the  indorsement  of  the  bill  the  plaintiff  had  notice ^  and 
nted  AcTotice  ^^^^  *^®  defendant  was  afterwards  discharged  by  the  In* 
stated  in  each  of  solvent  Debtors'  Court  from  the  debt  for  which  this  bill 

the  pleas:— 

Held,  that  on      was   accepted.       Third f  to  the  second  count,   non-as- 

these  issues  the 

defendant  must     SUmpSlt. 

^Yif^^tf^''^  ^ptico^ion  to  the  first  plea— that  the  plaintiff,  at  the 
proving  that  the  time  when  the  bill  was  indorsed,  did  not  have  the  notice 
tice  was  on  the  in  that  plea  mentioned,  (concluding  to  the  country) ;  and 
defendanu  ^^  ^j^^  second  plea,  the  like ;  and  to  the  third  plea,  a  si- 

militer (a). 

(a)  As  the  fonns  of  the  pleat  ration,  suth  that  the  bill  of  ex- 

and  replication  may  be  useful,  we  change  in  that  count  mentioned^ 

have  subjoined  them.  and  therein  alleged  to  ha?e  been 

Fir$t  plea.— And  Ihe  defendant,  made  and  drawn  by  the  sdd  Tho- 

by  Charles  Gunes,  his  attorney,  mas  John  Sparkes  upon  and  ac- 

as  to  the  first  count  of  sud  deda-  cepted  by  him  the  said  defendant. 
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Barstow,  for  the  defendant. — I  submit  that  the  plaintiff 
must  begin.  We  by  our  plea  have  thrown  a  stain  upon  the 
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was  accepted  by  him  the  said  de- 
fendant for  and  in  respect  of  a 
certain  debt  or  sum  of  money  due 
and  owing  from  ssdd  defendant  to 
the  sud  T.  J.  S.  before  the  time  of 
his  the  sud  defendant's  discharge 
from  prison  by  the  Court  for  Re* 
lief  of  Insolvent  Debtors  in  Eng- 
land, as  hereinafter  mentioned; 
whereof  the  said  plaintiffbefore  and 
at  the  time  when  the  sud  T.  J.  S. 
indorsed  said  bills  of  exchange  to 
the  said  plaintiffhad  notice.  And 
the  said  defendant  in  fact  saith,  that 
he  the  said  defendant  afterwards, 
and  after  the  accepting  of  the  said 
bill  of  exchange,  to  wit,  on  the 
25th  day  of  April,  1834,  by  a  cer^ 
tun  order  made  by  the  Court  for 
Relief  of  Insolvent  Debtors  in 
England,  held  at  the  Court  House 
in  Portugal  Street,  Lincoln's-Inn 
Fields,  in  the  county  of  Middle- 
sex, (the  said  defendant  then  be- 
ing an  insolvent  debtor  in  custody 
and  a  prisoner  in  the  Fleet  Prison), 
was  duly  discharged  according  to 
a  certain  act  of  Parliament  made 
and  passed  in  the  7th  Geo.  4th, 
iDtitaled  "  An  ^  to  amend  and 
consolidate  the  Laws  for  the  Relief 
of  Insolvent  Debtors  in  England," 
of  and  from  the  sud  debt  in 
respect  whereof  said  bill  of  ex- 
change was  so  accepted  by  him  as 
aforesaid ;  and  that  the  said  dis- 
charge still  remuns  in  full  force, 
and  this  he  is  ready  to  verify,  &c. 
Second  plea. — And  for  a  further 
plea  to  the  said  first  count,  the  de- 
fendant saith,  that,  before  the 
making  of  the  said  bill  of  ex- 
change in  the  said    declaration 


mentioned  by  the  said  T.  J.  S.,  and 
the  acceptance  of  the  same  by  the 
said  defendant,  he  the  said  defen- 
dant was  indebted  to  the  said  T. 
J.  S.  in  a  certain  sum  of  money, 
to  wit,  the  sum  of  5/.,  and  being 
so  indebted  to  the  said  T.  J.  S.  and 
to  divers  other  persons  in  divers 
other  sums  of  money,  and  being 
an  insolvent  debtor  in  custody  and 
a  prisoner  in  his  Majesty's  prison 
of  the  Fleet,  he  the  sud  defendant 
petitioned  the  Court  for  the  Relief 
of  Insolvent  Debtors  in  England 
to  be  discharged  from  his  said  im- 
prisonment, whereof  the  said  T.J. 
S.  had  notice,  and  then  threatened 
the  defendant  to  oppose  his  dis- 
charge, unless  he  the  said  defen- 
dant would  consent  to  accept  a 
certain  bill  of  exchange  for  the 
amount  of  the  said  debt,  and 
thereupon  he  the  said  defendant 
heretofore,  to  %vit,  on  24th  April, 
1834,  in  order  to  induce  said  T.  J. 
S.  to  abandon  his  said  threat,  and 
not  to  oppose  the  said  discharge 
of  him  the  said  defendant,  did  then 
accept  the  sud  bill  of  exchange  in 
the  said  first  count  of  the  said  de- 
claration mentioned;  whereof  the 
said  plaintiff  before  and  at  the 
time  when  said  T.  J.  S.  indorsed 
the  said  bill  of  exchange  to  him 
the  said  plaintiff  had  notice :  And 
said  defendant  further  saith,  that 
he  the  said  defendant  afterwards 
and  after  the  accepting  of  the  said 
bill  of  exchange  in  the  said  declar- 
ation mentioned  as  aforesaid,  to 
wit,  on  the  25th  April,  1834,  by  a 
certain  order  made  by  the  Court 
for  the  Relief  of  Insolvent  Debt- 
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bin  in  the  original  making  of  it,  and  that  stain  is  admitted 
by  the  replicatioa.  I  submit,  therefiHe,  that  the  i^aintiflr 
most  now  shew  that  he  came  by  the  bill  imiooently.  The 
alteration  in  the  rules  of  pleading  were  not  intended  to  mt- 
feci  in  any  way  the  rights  of  the  parties.  Under  die  dd 
rules  of  pleading,  if  a  defendant  succeeded  in  tainting 
the  bin  in  the  hands  of  the  payee,  it  was  incumbent  on  the 
indorsee  to  shew  that  it  had  come  into  his  hands  under 
such  circumstances  as  to  make  it  available.  It  is  true  that 
the  issue  is  on  the  notice;  but  the  plaintiff  must  know  in 
what  way  he  took  the  bill,  and  he  is  the  proper  person  to 
shew  that. 


Lord  Denman,  C.  J. — I  must  look  at  the  form  of  tiie 
record  and  see  on  whom  the  burden  of  proof  lies.    The 


on  io  EDglandy  held  at  the 
Court  House  in  Portugal  Street, 
Lincoln's  Inn  Fields,  in  the  coun- 
ty of  Middlesex,  he^the  said  de- 
fendant then  being  an  insolvent 
debtor  in  custody  and  a  prisoner 
ill  the  Fleet  Prison,  was  duly  dis- 
charged according  to  a  certun 
act  of  Parliament  made  and  pass- 
ed in  the  7th  Geo.  4th,  intituled 
**  An  Act  to  amend  and  consoli- 
date the  Laws  for  the  ReHef  of 
Insolvent  Debtors  in  England,** 
of  and  from  the  sud  debt,  in  re- 
spect whereof  the  sud  defendant 
so  accepted  the  said  bill  of  ex- 
change; and  that  the  sud  dis- 
charge still  remains  in  full  force, 
and  this  he  the  siud  defendant  is 
ready  to  verify,  &c. 

Third  plea. — Non-assumpsit  to 
the  last  count  of  declaration. 

Signed  Edw,  Du  BoU. 

Replication — And  the  plaintiff  as 
to  the  plea  of  the  defendant  by  him 
first  above  pleaded  to  the  said  first 


countsaith,that  the  plaintiff didnot, 
at  the  time  when  the  said  T.  J.  S. 
indorsed  the  sud  bill  of  exchange 
to  the  plaintiff,  have  the  said  no- 
tice of  the  premises  in  the  said 
plea  in  that  behalf  mentioned,  in 
manner  and  form  as  the  defendant 
hath  therdn  alleged;  and  thia  the 
plaintiff  prays  may  be  inquired  of 
by  the  country,  &c.  And  thephdn- 
tiff  as  to  the  plea  of  the  defendant 
by  him  secondly  above  pleaded  to 
the  said  first  count  says,  that  the 
plaintiff  did  not,  at  the  time  when 
the  said  T.  J.  S.  indorsed  the  said 
bill  to  the  pluntiff,  have  the  said 
notice  in  the  sdd  plea  in  that  be- 
half mentioned,  in  manner  and 
form  as  the  defendant  hath  there- 
in alleged;  and  this  the  pluntiff 
prays  may  be  inquired  of  by  the 
country,  &c.  And  the  plaintiff  aa 
to  the  plea  of  the  defendant  by 
him  lastly  above  pleaded,  and 
whereof  he  huth  put  himself  upon 
the  country,  doth  the  lil(c. 
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plea  ayers  that  the  plaintiff  had  notice  of  certain  facts;  and 
I  think  it  lies  on  the  defendant  to  prove  the  notice. 

Bantaw  relied  on  the  case  of  Northam  ▼•  Latouche  (a). 

Lord  Dbnman,  C.  J.— I  do  not  at  all  question  the 
authority  of  that  case;  on  the  contrary,  as  the  law  was  at 
that  timei  I  quite  agree  with  all  that  is  there  laid  down; 
but  I  think,  that,  as  this  issue  is  framed,  the  defendant 
must  begin  and  prove  the  notice. 

BarstoWf  for  the  defendant,  opened  his  case;  but,  as  he 
failed  in  proving  the  notice  to  the  plaintiff- 
Lord  Denman,  C.  J.,  directed  the  jury  to  find  for  the 
plaintiff. 

_      Verdict  for  the  plaintiff. 

Erie,  and  Chambers,  for  the  plaintiff. 

Barstow^  for  the  defendant. 

[Altoroies — JFVy,  and  Guinu.'] 

<« 

(a)  Ante,  Vol.  4,  p.  140. 
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Lawrence  v.  Thatcher  and  Another.  2)^.  15^^. 

vT  ORK  and  labour.     Pleas-^General  issue,  payment,  ^  ^^^ 

and  a  set-off.  signed  hU  atock 

in  trade  and 

It  was  opened  by  Erie,  for  the  plaintiff,  that  the  de-  ^JJ^^*^ 

tliem  directed 
'^^  the  plaintiff 

to  go  to  Brastels  to  procure  the  liberation  of  A.,  who  waa  detained  there  as  a  prisoner  for 
debt,  and  it  was  arranged  that  Mr.  L.  should  remit  the  plaintiff  money  while  there.  The 
plaintiff  went  there,  and  Mr.  L.  sent  a  letter  to  him  there  announcing  that  he  had  done  so : — Held, 
that,  In  an  action  by  the  plaintiff  against  the  trustees  for  a  compensation  for  going  that  Journey, 
the  statements  in  Mr.  L.'8  letter  were  not  evidence ;  and  also,  that  the  declarations  of  a  person 
whom  the  trustees  had  placed  at  the  house  of  business  to  manage  the  shop,  were  also  npt  fvi» 
dence  to  shew  that  the  plaintiff  was  entitled  to  be  paid  for  taking  an  account  of  the  stock. 
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1834.  fendants  were  trustees  of  a  person  named  Palmer^  who 
had  been  a  cutler  in  St.  James's  Street,  and  carried  on 
the  business  under  the  powers  contained  in  the  trust-deed 
under  which  they  acted ;  and  that  Palmer  being  in  cus- 
tody for  debt  at  Brussels,  the  defendants  employed  the 
plaintiff  to  go  there  and  procure  his  release,  which  he 
accordingly^did,  and  for  which  the  defendants'would  not 
pay  him.  The  plaintiff  also  claimed  to  be  paid  for  taking 
an  account  of  the  stock  at  the  shop  in  St.  James's  Street* 

It  was  proved  that  both  the  defendants  acted  as  trustees ; 
and  that  both  being  at  the  house  at  which  the  business 
was  carried  on,  the  defendant  Thatcher  came  out  of  the 
room  in  which  the  other  defendant  was,  and  proposed 
that  the  plaintiff  should  go  to  Brussels  and  procure  the 
liberation  of  Palmer ;  and  said,  ''  I  as  trustee  will  pay 
you ; "  and  it  was  then  agreed  that  Mr.  Lawledge,  the  soli- 
citor to  the  tru8tees,^should  remit  money  to  the  plaintiff 
when  he  was  at  Brussels. 

It  was  proposed  to  put  in  the  letter  of  Mr.  Lawledge 
to  the  plaintiff  while  the  latter  was  at  Brussels. 

Barstow,  for  the  defendants. — I  submit  that  what  Mr. 
Lawledge  writes  is  not  evidence  against  the  defendants. 

Erie,  for  the  plaintiff. — He  is  to  remit  the  money;  and 
in  this  letter  he  announces  that  he  has  done  so. 

Lord  Denman,  C.  J. — ^If  Mr.  Lawledge  remitted  money, 
that  is  an  act  done ;  and  if  this  letter  is  properly  post 
marked,  it  is  evidence  that  he  sent  a  letter  at  that  time ; 
but  I  do  not  think  that  his  letter  is  proof  of  the  facts 
stated  in  it. 

The  letter  was  read. 

The  trust-deed^  which  was  called  for  under  a  notice 
to  produce,  was  put  in.  By  it  the  defendants  were  ap- 
pointed trustees  to  carry  on  the  business  of  Mr.  Palmer, 
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upon  certain  trtiBts^  and  by  it  the  stock  and  business 
were  transferred  to  them  absolutely. 

It  was  proved  that  a  person  named  FoUett  had  the 
management  of  the  shop  in  St.  James*s  Street,  and  that 
he  had  paid  one  of  the  witnesses  in  the  name  of  the  de- 
fendants as  trustees  for  coals  delivered  there.  It  was  pro- 
posed to  give  in  evidence  what  Mr.  Follett  said  respecting 
the  plaintiff  taking  an  account  of  the  stock. 

Lord  DenmaNi  C.  J.— •If  he  conducts  the  business  he  is 
an  agent  to  bind  the  defendants  in  every  thing  that  con- 
cerns the  business,  but  not  I  think  to  employ  a  person  to 
take  stock. 

Evidence  was  given  that  the  defendant  Thatcher  five 
or  six  timfs  saw  the  pbontiff  engaged  in  taking  the  stock. 

Verdict  for  the  plaintiff. 

Erie,  and  Thomas,  for  the  plaintiff. 
Bantow,  for  the  defendants. 

[Attoniies — Abrahanu  if  A.,  and  Jenning$  tf  C«.] 


^f^ 


Adjourned  Sittings  in  London,  after  Michaelmas 
Term,  18S4. 

BBFORB  LORD  DENMAN,  C.  ^. 


ICELYr.GREW.  Dectm. 

Assumpsit  for  not  completing  a  contract  for  the  in  an  action  of 
purchase  of  a  house.    Plea — ^Non-assumpsit  JISTolmpiedng 

the  porchate  of 
a  house,  the  defendant  cannot,  under  the  general  issue,  set  up  as  a  defence  that  the  sale  was  a 
sale  by  auction,  and  void  on  the  ground  of  puffing,  as  this  must  be  specially  pleaded. 
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1834.  ^®  ground  of  defence  was,  that  the  property  was 

sold  at  auction,  at  which  there  was  puffing ;  and  evidence 
was  giyen  that  the  bidding  immediately  before  that  of  the 
defendant  was  by  a  puffer  (a). 

Lord  Denman,  C.  J. — I  think  that  the  defendant  cannot 
avail  himself  of  this  defence,  under  the  plea  of  the  ge- 
neral issue.    He  should  have  pleaded  specially. 

j^ddisan,  for  the  defendant. — I  should  submit,  that,  if 
the  sale  was  void,  it  is  in  effect  no  sale  at  all,  and  therefore 
that  the  defendant  never  promised. 

Lord  Denman,  C.  J. — There  is  in  fact  a  sale,  which  is 
avoided  by  a  fraud  (6).  The  plaintiff  may  take  a  verdict  on 
my  view  of  the  effect  of  the  pleadings ;  but  I  will  give  the 
defendant's  counsel  leave  to  move  to  enter  a  nonsuit,  if  the 
Court  should  think  that  the  defendant  could  go  into  this 
defence  under  the  general  issue. 

Verdict  for  the  plaintiff,  with  leave  to  move. 
FoUeit,  for  the  plamtiff 
Moody  t  and  Addison,  for  the  dafendant. 

[Attomies— J^  Atkifu,  and  John  Aoto.] 


In  the  ensuing  term,  Addison  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside  on  grounds 
not  at  all  affecting  the  proposition  of  law  above  laid  down. 

(a)  The  authorities  on  the  sub-      Pur.  tit.  *'  Bidding.** 
ject  of  puffing  at  auctions  will  be         (b)  See  the  rule  of  H.  T.  4 
found  collected  in  Sug.  Yen.  and      Will.  4,  ante,  p.  663.  n.  (a). 
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J834. 
Seayer  t7.  Seaver*  P^^  28M. 

A.SSUMPSIT  for  money  had  and  receivedi  money  paid,  if  a.  hu  ac- 
and  on  an  account  stated.    Plea — Non-assumpsit.  wuTfor^o  ac- 

This  was  an  undefended  cause.  wmm^tUm  of 

B.,  and  u 

It  appeared  that  the  plaintiff  had  accepted  three  bills  obliged  to  pay 
of  exchange  for  the  accommodation  of  the  defendant,  and  to  pay  thecosu 
that  he  had  been  obliged  to  pay  them;  and  also  the  costs  Srough^Jon 
of  two  actions  which  had  been  brought  on  two  of  them.       ^^^  of  them:— 

^  Held,  that  A. 

cannot,  in  an 

Lord  Dbnman,  C.  J. — On  these  pleadings  the  plaintiff  b^cow  ttiV 
cannot  recover  the  costs  of  the  two  actions.    The  plain-  *™f»otof  ^^ 

^  cottf  of  the  two 

tiff,  to  entitle  himself  to  recover  these,  should  have  de-  actiona,ifhit 

t        «  •  11     /  \  declaration  con- 

clared  specially  (a).  tain  only  the 

•ommon  money 
•vr      1*  ^  i*      ^1         1   •     .^  n         m  /»  counts;  but  that 

Verdict  for  the  plamtiff  for  the  amount  of  to  reooTer  these 
the  bills  of  exchange  only,  without  the  ^^'^d^ 
costs.  ipedally. 

Knowleif  for  the  plaintiff. 

[Attornies— Hammed,  and  Beart,] 

(a)  The  form  of  such  a  special  count  will  be  found  in  2  Chit,  on 
Pleading,  124. 
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COURT  OF  EXCHEQUER. 


Adjourned  Sittings  at   Westminster    after    Michaelmas 
Term^  1834. 

BEFORE  MR.  BARON  ALDER80N. 
1834.  ^ 

2^ov.  39M.  Buxton  v.  Baughan. 

A.putaphaetoii  JL ROVER  for  a  pony  phaeton.     Plea — General  issue. 
^S^  STfoT       R  appeared,  that,  in  the  year  1832,  the  plaintiff  had  a 
him  to  paint  i^  pony  phaeton  which  required  painting,  and  that  he  em- 
forehand  for       ployed  a  person  named  Mackenzie  to  paint  it,  and  paid 
IL  ^r  p^t-  him  21  beforehand  for  so  doing,  which  was  all  he  was  to 

ifw  Ae ''iS^  ^*^^®  *^'  *^®  ^^'^'    "^^^  phaeton  was  taken  away  by 

■et  of  B.,  where  Mackenzie,  and,  it  not  being  brought  back,  the  plaintiff's 

monthi:— Held,  servant  made  search  for  it,  and,  at  the  expiration  of  three 

iknon'ih^iSl.  months  from  the  time  at  which  it  was  taken  away,  he 

ton  for  hu  found  it  ou  the  premises  of  the  defendant, 

ttanding  of  it,  It  further  appeared,  that,  in  the  month  of  August,  1833, 

werettti^^ed^  the  plaintiff,  accompanied  by  a  witness,  went  to  demand 

that  M.  placed  ^^  phaeton,  and  that  the  defendant  then  said  that  he  did 

it  there  by  the  ^ 

authority  of  A.  not  kuow  the  plaintiff,  and  that,  as  the  phaeton  was  left 
no  rig^t'to'keep  ^1*^  ^^^  ^7  Mackenzie,  he  should  require  the  plaintiff 
inothTr'^iind**^  either  to  produce  Mackenzie,  or  an  order  from  him,  and 
charge  for  the  also  to  pay  two  sovereigns  for  the  standing  of  it.  These 
unieaa  there  was  terms  the  plaintiff  refused  to  comply  with;  and,  on  the 
gJn*betwe«a'"  ®*°*^  wituess  Calling  again  upon  the  defendant  on  a  subse- 
him  and  the       quent  day,  the  latter  said  that  he  was  satisfied  that  it  was 

owner  of  the         ^  ,   "  -t     %        m  .1^1  ••«, 

property,  or  be-  the  plaintiffs  phaeton,  and  that  he  might  have  it  if  he 
wme"a?ent"  -   P^id  2i     The  phaeton  had  not  been  painted,  and  no  re- 
thorised  by  the   p^j^g  ^f  ^^y  ^jj, J  fj^d  been  done  upon  it  while  it  stood 
on  the  premises  of  the  defendant. 

Erlet  for  the  defendant,  opened  tiiat  the  defendant  was 
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a  person  who  was  in  the  habit  of  taking  carriages  to  stand  |g^^ 
on  his  premises  for  hire;  and  that,  Mackenzie  having 
brought  this  phaeton  thither,  it  was  agreed  between  him 
and  the  defendant  that  the  phaeton  should  be  allowed  to 
stand  there  for  a  fortnight  without  any  thing  being  paid; 
but  that,  if  it  stood  longer,  hire  should  be  charged.  He 
therefore  submitted  that  the  defendant  had  a  lien  on  the 
phaeton  for  S/.,  the  amount  of  the  standing. 

Alderson,  B. — If  this  was  a  bargain  that  the  defendant 
could  enforce  against  the  plaintiff,  there  is  no  doubt  that 
the  defendant  would  have  a  lien;  but,  if  he  could  only  en- 
force it  against  Mackenzie,  he  has  no  lien.  If  it  can  be 
shewn  that  Mackenzie  made  this  bargain,  as  the  agent  of 
the  plaintiff,  and  by  his  authority,  the  claim  of  lien  will  be 
made  out. 

A  witness  stated  that  Mackenzie  called  on  the  defen- 
dant, and  left  the  phaeton,  saying  that,  if  it  stayed  more 
than  a  fortnight,  the  defendant  should  charge  him  for  its 
standing;  but  this  witness  also  stated,  that  Mackenzie 
often  brought  carriages  there,  and  was  occasionally  em- 
ployed by  the  defendant  to  paint  carriages  for  him. 

Alderson,  B.  (in  summing  up).>^If  the  defendant  has 
reftised  to  deliver  up  this  phaeton  to  the  plaintiff,  he  is 
guilty  of  a  conversion,  unless  he  had  a  right  to  demand 
2L  for  the  standing  of  it.  He  has  a  right  to  demand  it, 
no  doubt,  if  the  plaintiff  made  a  bargain  with  him  to  that 
effect ;  but  of  that  there  is  no  evidence.  It  may  be  that 
Mackenzie  has  made  this  bargain;  but  then  you  must 
consider  whether  he  was  authorized  to  make  it  on  account 
of  the  plaintiff  and  by  his  authority.  The  defendant  can- 
not set  up  a  bargain  made  by  Mackenzie,  unless  Mackenzie 
had  authority  from  the  plaintiff  to  make  such  a  bargain. 
If  you  trust  your  goods  into  a  man's  possession,  and  he 
makes  a  bargain  about  them  without  your  authority,  you 
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1834.  ^^^  "^^  bound  by  that  bargaiiii  and  may  reclaim  the  goodd. 
The  fact  that  the  plaintiff's  servant  was  three  months  be- 
fore he  could  find  out  where  the  phaeton  was  does  not 
look  much  like  the  plaintiff's  having  authorized  a  bargain 
to  be  made  for  the  defendant  to  keep  it  at  hire.  A  man 
has  no  right  to  keep  my  property,  and  charge  for  the 
standing  of  it,  unless  there  was  *a  previous  bargain  be- 
tween him  and  me,  or  between  him  and  some  agent  au- 
thorized by  me.  The  defendant  in  this  case  insisted,  that 
the  plaintiff  should  produce  Mackenzie,  or  procure  an 
order  from  him :  that  too  was  a  thing  that  he  had  no  right 
to  insist  upon  before  he  delivered  to  a  person  a  thing  that 
was  tbat  person's  property.  The  defendant's  witness 
does  not  say,  that,  when  the  phaeton  was  left,  Mackenzie 
said  that  it  was  Mr.  Buxton's  phaetoui  and  that  he  was 
authorized  by  Mr.  Buxton  to  place  it  there;  but  he  says, 
that  it  was  to  stand  for  a  fortnight  without  any  payment; 
and  that  afterwards  he  (Mackenzie)  should  be  charged 
for  it,  and  not  Mr.  Buxton.  If  Mackenzie  bargained  with 
the  defendant  for  the  standing  of  this  phaeton,  as  and  for 
the  plaintiff,  and  by  the  authority  of  the  plaintiff,  the  de- 
fendant would  be  entitled  to  detain  it  till  the  standing  was 
paid  for;  but  if  that  were  not  so,  the  defendant  had  no 
right  to  detain  it  from  the  plaintiff. 

Verdict  for  the  plaintiff. 

AdamSf  Serjt.,  and  Peiersdorff,  for  the  plaintiff. 
Erh,  for  the  defendant. 

[Attornies— /.  WelU,  and  Holmes.^ 


MICHAELMAS  TERM,  6  WILL.  IV.— EXCH.  677 

1834. 
BCFORB  LORD   LYNBHURST,   C  B. 

Wilton  r.  Edwards.  Dec  Brd. 

Trespass.— The^r«<  count  of  the  dedaTEtion  stated,  J[»^|J;^«p*".  ^^' 
that  the  defendant  broke  and  entered  the  plaintiff's  house,  forte,  which  the 
and  assaulted  her.    Second  count,  that  the  defendant  as-  blughfof^L., 
sauked  the  plaintiff,  and  took  away  a  piano-forte.     Pleas,  *^®^*^5"*{*"^ 
Jirst, — Not  Guilty*    Second^  as  to  entering  the  house,  and  it  belonged 
taking  the  piano-forte,  that  the  piano-forte  belonged  to  beenTeioniousiy 
the  defendant,  and  had  been  feloniously  stolen  from  hnn  Jy  L?,M™thl? 
by  one  Lewis ;  that  the  piano-forte,  being  in  the  plain-  he  retook  it:— 
tiff's  house,  the  defendant  entered  to  retake  it,  the  outer  ever  would  be 
door  being  open ;  and  that  he  tried  to  retake  it,  when  the  lV??  he*^  o'n 
plaintiff  assaulted  him,  and  he  thereupon  assaulted  her.  ^f  ^'^'^^^^  '^^ 
74Jr<4  a»  to  die  breaking  of  the  house,  an  exactly  similar  dencein  this 
plea*    FourtA,  to  liie  assault  in  tiie  first  count,  son  aS"  !be  feiooy  ^^^ 
sauli  demesne.    AnA fifth,  the  like  to  the  assault  in  the  ^t^*"^"" 
second  count.  it  ^ing 

It  appeared  from  the  etridende  on  the  part  of  the  plain-  had  committed 
tiff,  that  she,  wishing  to  gi?e  her  daughter  a  piano-forte  {.wng^JheVano- 
on  the  occasion  of  her  marriage,  applied  to  Lewis,  who  fo^eand  selling 

11  1,    1  1        1     .  "  immediately: 

used  to  visit  at  her  house,  to  sell  her  one,  he  being  a  —Held,  that 
stationer,  and  also  a  general  dealer  in  various  other  arti-  ^aid*not  ^ve 
cles;  andthat,onthe24thof  December,  1888,  the  daugh-  .^^ngoVicai 
ter  having  looked  at  a  cottage  piano-forte  at  his  ehop,  a  instruments 

1  ..      i»  «/\.  .1  1  «  .  •         i»  which  were  al- 

deposit  of  xOL  was  paid  on  it ;  and,  on  the  piano-forte  jeged  to  have 
being  sent  home,  the  rest  of  the  bill  was  paid  to  Lewis,  ^L.°fr!rman- 
and  a  receipt  taken.    It  further  appeared,  that  the  defen-  oihertradcsraan. 

If  a  carman 

dant  and  two  other  men  came  to  the  plaintiff's  house,  and  take  goods  to 
took  the  piano-forte  to  carry  it  away;  and  that  the  plain-  no*  knowing    ' 
tiff  took  hold  of  one  of  the  pillars  in  front  of  the  piano-  foJ"ii*"L"o*f  a 
forte  to  prevent  him,  and  that  he  then  struck  the  back  of  person  whom 
her  hand,  and  made  it  bleed.     After  this  a  sergeant  of  house,  and  that 
police  and  some  policemen  insisted  on  the  parties  going  to  ^mM"  L^''thil 
a  police-office  with  the  piano;  and,  on  this  being  done,  iiprimd/ade 

■^  t"  »  >  O  >    evidence  that 

VOL.  VI.  Z  Z  M.  P.  he  was  L. 
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1834  ^^^  magistrate  ordered  the  piano-forte  to  be  carried  back 

to  the  plaintiff's  house ;  and  it  was  placed  in  the  house- 
passagCi  where  it  remained  for  a  few  minutes,  when  the 
defendant  came  again,  and  having  given  the  plaintiff  a 
push,  the  piano-forte  was  finally  taken  away  by  five  or 
six  men,  who  accompanied  hinu 

Thesiger,  for  the  defendant,  opened,  that  this  piano- 
forte had  been,  on  the  S4th  of  December,  1833,  hired  by 
Lewis  of  the  defendant,  he  intending  to  steal  it;  and  that 
that  being  so,  although  the  plaintiff  might  have  bought 
and  paid  for  it  band  Jide,  the  defendant  was  entitled  to 
retake  it  wherever  he  found  it. 

For  the  defence,  a  carman  named  Cheek  was  called. 
He  said,  "  In  December  last,  I  took  a  piano-forte  from 
the  defendant  to  Lewis.  There  was  no  bill  or  receipt 
sent  with  it;  it  was  upon  hire.  Lewis  sud  it  was  only  to 
stay  a  short  time/' 

Another  carman  was  also  called.  He  said,  ''  I  accom- 
panied the  last  vdtness  to  Mr.  Lewis's  shop.  I  do  not 
know  Mr.  Lewis.  I  asked  for  Mr.  Lewis,  and  a  person 
in  the  shop  said,  '  I  am  Mr.  Lewis.'  ^ 

Lord  Ltndhurst,  C.  B.— This  is  primtf/acte  evidence 
that  this  person  was  Lewis. 

'nesiger,  for  the  defendant,  proposed  to  give  evidence 
respecting  some  optical  instruments,  which  it  was  alleged 
had  been  obtained  by  Lewis  from  an  optician  named 
Schalmander. 

Bampai.  Serjt.,  for  the  plaintiff. — I  must  object  to  evi- 
dence being  given  of  all  Lewis's  dealing^. 

Lord  Ltndhurst,  C.  B. — In  fixing  the  stealing  of  this 
piano-forte  upon  Lewis,  you  may  give  evidence  of  any 
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thing  that  would  be  evidence  against  him  if  he  were  now         ^33^^ 
on  his  trial  for  the  felony ;  but  you  cannot  go  into  evi- 
dence of  other  felonies. 


Thetiger. — ^It  is  a  question  of  intention.  The  question 
iS|  whether  he  obtained  this  piano-forte  with  intent  to 
steal  it ;  therefore,  the  conduct  of  the  party  as  to  other 
goods  may  be  material. 

Lord  Lyndhurst,  C.  B. — I  have  heard  a  great  many 
charges  of  felony  of  this  kind  tried,  and  never  knew  of 
such  evidence  being  received. 

The  evidence  was  rejected. 

Lord  Lymdhurst,  C.  B.,  in  summing  up. — ^If  you  be- 
lieve the  witnesses  for  the  plaintiff  as  far  as  relates  to  the 
second  assault  committed  after  the  piano-forte  was  taken 
back,  the  plaintiff  is  for  that  entitled  to  a  verdict,  as  it  is  not 
pretended,  that,  on  th^t  occasion,  the  plaintiff  assaulted 
the  defendant.  With  regard  to  the  piano-forte,  the  ques- 
tion is,  whether  it  was  stolen  by  Lewis.  And  on  this 
point  it  is  said  that  Lewis,  under  pretence  of  hiring  it,  but 
intending  to  steal  it,  got  it  into  his  possession,  and  then 
sold  it  to  the  plaintiff.  If  before  he  hired  it  he  intended 
to  sell  it,  and  his  hiring  it  was  a  mere  colour,  that  would 
amount  to  a  felony.  However,  there  is  no  evidence  that 
the  piano-forte  was  hired,  except  the  statement  of  the 
carman,  who  is  a  mere  carman,  and  not  a  servant  of  the 
defendant.  Even  if  the  piano-forte  was  stolen,  I  think 
that  the  pleas  of  justification  are  not  made  out ;  but  I  wish 
you  to  tell  me  whether  or  not  you  are  satisfied  that  the 
piano-forte  was  or  was  not  feloniously  stolen  by  Lewis. 

Verdictfor  the  plaintiff— Damages,  50/.,  the 
jury  stating  that  they  considered  that  no 
felony  was  made  out. 
z  z  2 


Wilton 
Edwards. 
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BompaSt  Serjt.»  and  6.  J.  Williams,  for  the  pla^tiff. 

Thesiger,  and  R.  V.  Richards,  for  the  defendant. 
[Attornies— Joco^f,  and  W.  C.  Humphre^,^ 


BEFORE    MR.   BARON   OURNBY. 

Der.  4th.  HoRMER  v.  WaTSON. 

When  the  Jury    m3EBT  for  penalties  on  the  Statute  of  Usury,  IS  Anne, 
verdict  the^  *  St.  2,  c.  16,  for  taking  interest  at  a  greater  rate  than  five  per 

Judge  will  not  ^ 

hevtherea-       ^^^^* 
■out  on  which 
they  founded 

their  Terdict,  GuRNEY,  B.,  had  left  it  to  the  jury  to  say,  whether  a 

roaj^derfw  to"^  greater  interest  than  five  per  cent,  had  been  taken;  and  if 
stale  their  rea-  ^^^  whether  it  had  been  taken  within  one  year  before  the 
commencement  of  the  action. 

The  jury  retired,  and  on  their  return  the  foreman  said, 
that  they  found  a  verdict  for  the  defendant;  and  stated 
that  they  were  willing  to  give  their  reasons  for  their  yctw 
diet:  and  another  of  the  jury  said,  that  they  wished  to 
give  their  reasons. 

GuRNEY,  B. — I  have  left  certain  questions  to  you,  and 
have  made  such  observations  as  I  felt  it  my  duty  to  make 
upon  those  questions.  You  have,  no  doubt,  maturely 
considered  the  questions,  and  also  my  observations  re- 
specting them,  and  have  drawn  your  own  conclusions; 
and  your  having  done  so,  I  think  that  I  ought  not  to  hear 
the  grounds  on  which  you  have  found  your  verdict. 

Thesiger,  and  Coiiingham,  for  the  plaintiff. 
Erie,  and  Addison,  for  the  defendant. 
[Attornies—  Todd,  and  Siepktm.^ 
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Beckwith  v.  Bemner  and  Simpson.  Dec,  4th. 

Assumpsit.— The>-*/  count  of  the  declaration  stat-  if  an  instru- 
ed,  that,  by  an  agreement,  dated  Dec.  6th,  1805,  between  evidence  i7ob- 
the  testamentar  J  guardians  of  the  plaintiff,  then  a  minor,  i^'*^^"  Jf 
and  William  Barber,  the  former  let  to  the  latter  certain  "tamped,  the 

party  offering  it 

premises  from  the  6th  of  April  for  one  year,  and  thence  may  eitiier  go 
forward  from  year  to  year  so  long  as  the  parties  should  Srendewe  ^ 
think  proper,  determinable  by  six  montiis'  notice  in  writ-  {^,^*^g^*' 
ing  at  the  expiration  of  any  one  year,  at  a  irent  of  12t  lis.;  the  stamp  Gr- 
and that  Wm.  Barber  undertook  to  repair.    That,  on  the  stamped  anew, 
23rd  of  December,  1815,  plaintiff  attained  the  age  of  ^^"^^^/j^, 
twenty-one  years,  and  that  Barber  continued  in  possession  coming  back 
on  the  same  terms;  that,  on  the  Snd  of  March,  1801 ,  Bar-^  early,  or  his 
ber  died,  having  appointed  the  defendants  his  executors;  n^uirobjec- 
Ihat  the  defendants  thereby  became  by  assignment- of  law  ^^  taking  the 
possessed  of  Barber's  right,  title,  and  interest;  that  the  buttftheinstra- 
defendants,  in  consideration  of  the  plaintiff  omitting  to  give  awry  to  the 
six  months*  notice,  and  allowing  them  to  continue  in  pos^  fh^ud^^'ii 
session,  undertook  and  promised  to  hold  on  upon  the  same  not  allow  any 

_-  _         _  -t      r%  t        n    A       't    lOAA       1  argument  as  to 

t^rms.  Breach — ^that,  on  the  6th  of  April,  loSo,  there  the  original 
was  (Hid  year's  rent  due,  and  the  premises  were  out  of  re-  p^^r.^'"^ 
pair.    The  second  and  third  counts  wete  nearly  similar*      '."  &»  action 

'^  ^  •'  against  A  and 

The  fourth  count  stated,  that  the  defendants  undertook  to  b.  ai  exeeuton, 
keep  and  leave  the  premises  in  a  tenant-like  and  proper  judgmenrbyde- 
manaer.  Fifth  count  for  use  and  occupation.  The  declar-  ^"{e^of^he  ]^[u' 
ation  also  contained  the  money  counts.    Pleas  by  the  de*  was  produced, 

—  ,     ,     and  notice  had 

fendant  Simpson-^Non-assumpsit  and  the  Statute  of  Limi-  been  given  to 
tations.    The  defendant  Benner  had  suffered  judgment  iill^Vto^t^^c^ 
to  go  by  default.  ?  ^^^  ^?'^ 

To  prove  that  the  defendants  were  executors  of  Mr*  to  a.  as  one  of 
Barber,  the  probate  of  his  will  was  put  in.    By  that  it  ap*  Held,  that  uiT 
peared  that  the  defendants  were  his  executors,  and  had  ^a^s^ndlSfy*" 

eTidence  might 
be  given  of  its 
contenu,  and  that  A/s  having  suffered  judgment  by  defiinlt  made  no  difference: — Held,  also,  tliat 
the  derk  of  Mr.  S.,  an  attorney,  might  be  asked  whether  A.  and  B.  did  not,  as  executors,  employ 
Mr.  S.  as  their  attorney. 
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proved  his  will,  leave  being  given  to  a  third  executor  (Mr. 
Warner)  to  come  in  and  prove  afterwards. 

On  the  part  of  the  plaintiff,  Mr.  Nelson,  a  clerk  of  Mr. 
Bonner,  an  attorney,  was  called;  and  Adams,  Serjt,  pro- 
posed  to  ask  him — Did  the  defendants,  as  executors  of 
Mr.  Barber,  employ  Mr.  Bonner  to  act  for  them  as  their 
attorney? 

Bompas,  Serjt,  for  the  defendants. — A  clerk  of  an  at- 
torney is  privileged  the  same  as  the  attorney  himself.  If 
Mr.  Bonner  was  employed  by  the  defendants,  he  could 
not  be  allowed  to  state  the  character  in  which  they  em- 
ployed him.  The  statement  of  the  character  in  which 
they  employed  him  is  privileged. 

GuRMBT,  B.— If  Mr.  Bonner  was  caUed,  be  would  be 
asked  whether  the  defendants  employed  him  as  executors. 
If  both  of  them  employed  him  jointly,  they  could,  as  they 
were  not  partners,  only  have  done  so  as  executors. 

The  question  was  put — 

It  was  proved  that  the  defendants  had  both  paid  rent 
for  these  premises,  and  that  the  receipts  were  given  to 
them  in  the  name  of  the  executors  of  the  late  Mr.  Barber. 

A  notice  to  produce  the  receipts  had  been  served  on 
both  the  defendants,  and  a  witness  was  called  to  prove  the 
contents  of  a  receipt  given  to  the  defendant  Benner. 

Bompas,  Serjt. — ^Does  your  Lordship  think,  that,  as  he 
has  let  judgment  go  by  default,  this  notice  to  produce 
given  to  him  lets  in  secondary  evidence  against  the  other 
defendant. 

Gurnet,  B. — They  were  joint  executors,  and  had  made 
joint  payments  before*  I  am  quite  clear  that  it  is  admi»- 
sible. 
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The  evidence  was  received. 

The  original  agreement  between  the  testamentary  guar- 
dians of  the  plaintiff  and  William  Barber  was  offered  in 
evidence.  It  bore  a  1/.  stamp  and  a  I6s.  stamp,  which 
latter  stamp  had  the  word  ^'  agreement"  imprinted  upon  it. 

Bampas,  Serjt.,  objectedi  that  this  stamp  was  not  suffi- 
cient under  the  stat  44Geo.  S,  c.  98,  (the  Stamp  Act  then 
in  force),  as  this  was  a  demise ;  and  the  stamp  should  be 
1/.  10«.:  and  he  further  objected,  that  the  I6i.  stamp  would 
not  avail  the  plaintiff  under  the  stat.  55  Geo.  3,  c.  184, 
s.  10,  as  the  word  "  agreement"  appeared  upon  it. 

Adams,  Seijt.,  sent  away  the  deed  to  the  Stamp  Office 
to  have  a  further  stamp  put  upon  it,  and  was  proceeding 
to  argue  that  the  stamps  were  sufficient 

GuRNBY,  B. — If  you  send  away  the  deed,  there  is  in 
fact  no  deed  here  to  argue  upon ;  and  I  cannot  allow  the  ar- 
gument. You  may  either  go  on  with  the  rest  of  your  evi* 
dence,  and  take  the  chance  of  the  deed  coming  back  in  time 
from  the  Stamp  Office  with  an  additional  stamp ;  or  you 
may  ccmsider  the  deed  as  still  here  for  the  purposes  of 
your  argument,  and  stand  or  &11  by  the  sufficiency  of  the 
stamps  already  on  it ;  but  I  think  you  ought  not  to  do  both. 
You  ought  not  to  take  the  chance  of  a  decision  in  your  fa- 
vour on  an  argument;  and  then,  having  consumed  some 
hours  of  the  public  time  in  that  argument,  put  in  the 
deed  with  a  new  stamp,  and  free  from  objection. 

Adams,  Serjt,  said,  that  he  would  rely  upon  the  deed  in 
its  original  state,  and  take  it  as  if  no  other  stamp  were 
added. 

GuRMEY,  B.,  directed  a  verdict  for  the  plaintiff,  giving 
the  defendants*  counsel  leave  to  move  to  enter  a  nonsuit, 
on  the  ground  that  the  stamps  were  not  sufficient,  and  on 
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1834.         several  other  points  of  law  whidi  were  stated  by  the  de- 
^— V— ^      fendants*  counsel. 

Reckwitu 


Verdict  for  the  plaintiff,  with  leave  to  move. 

Adams,  Seijt.,  and «/.  Jefferys  Williams,  for  the  pUuntiff. 

Bompas,  Serjt.,  and  Busby,  for  the  defendant  Simpson. 
[Attoniies— /.  WUHana,  and  Tvofo  4  ^0 


In  the  ensuing  term.  Busby  moved  in  pursuance  of  the 
leave  given ;  and  the  Court  granted  a  rule  to  shew  cause, 
on  grounds  not  at  all  affecting  the  points  of  law  above 
stated. 


MoBiARTY  9.  Brooks. 

Assault.— The  declaration  stated,  that  the  defendant 
had  assaulted,  beaten,  and  vouoded  the  plafaitiff.  Pleas, 
first,  to  the  whole  declaration,  not  guilty;  second^  (as  to 
the  assault  an4  battery  only),  son  assamli  demesne;  thkd^ 
(to  the  assault  and  battery  only),  a  special  plea^  wUch 
stated  that  the  defendant  was  possessed  of  a  pubttc-bouae, 
and  that  the  plaintiff  was  there  making  a  noise  and  dis- 
turbance, and  conducting  himself  in  a  quarvelaone  manner; 
that  the  defendant  requested  him  to  depart,  and  that  he 
refused  to  do  so;  and  tbi^t  the  defendant  then  gendy  laid 


Dec,  eth. 

If,  in  an  action 
for  an  assaolt, 
the  defendant 
plead  that  he 
was  postetted  of 
A  public-house, 
in  which  the 
plaintiff  was 
making  a  dis- 
turbance, and 
that,  the  plain- 
tiff refusing  to 
depart,  the  de« 
fimdant  laid 
bands  on  him, 
and  turned  him 
out.   This  plea 
is  proTed,  if  it 
be  shewn,  that, 

in  consequence  o^  the  plaintiff  rehialqg  to  go,  the  dtfendaat  lusanlled  Mm,  with  a  view  «f  taming 
him  out  of  the  house,  though  in  &ct  the  defendant  could  not  succeed  in  actually  tamfaig  the  plain- 
tiff out. 

If  A.  comes  up  to  attack  B.,  and  B.  puU  himself  into  a  fighting  attitude  to  defend  hlmaelC  this 
is  not  an  assault  by  B.,  and  will  not,  in  an  action  by  B.  against  A.  for  an  assault,  support  a  plea 
by  A.  of  ton  auauU  demetne. 

In  criminal  cases,  the  definition  of  a  wound  Is,  an  injury  to  the  person,  by  which  the  skin  is  broken. 

A  defendant's  counsel,  in  addressing  the  jury,  has  no  right  to  say  to  the  jury  that  be  shall  call 
witnesses,  unleu  they  inform  him  that  they  are  satisfied  that  the  defendant  is  entitled  to  a  verdict 
as  the  case  stands  ,*  he  must  either  call  his  witnesses,  or  close  his  case  without  saying  any  thing 
about  them. 
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hands  on  him,  and  removed  him  from  the  house.     Repli-         i^^ 
cation,  de  injurid. 

From  the  evidence  on  the  part  of  the  f^ntiff,  it  ap* 
peared  that  the  plaintiff  was  in  the  defendant's  public- 
house,  and  that,  in  consequence  of  a  dispute  between 
them  respecting  payment  for  a  pot  of  half-and-half,  the 
defendant  struck  the  plaintiff,  who  diereby  received  a  out 
under  the  eye,  which  bled. 

Bompoif  Seijt.,  in  addressing  the  juryfor  the  defen^ 
dant,  said  that  he  must  call  witnesses,  unless  die  jury  w^re 
satisfied  by  the  evidence  that  the  defendant  was  entitled 
to  a  verdict, 

liord  Lynoburst,  C.  B.-^You  have  no  right  to  a^  the 
jury  their  opioton  in  that  way;  you  must  either  call  your 
witnesses,  or  else  close  your  case  without  saying  any  thing 
about  thenu 

The  evidence  for  the  defendant  proved,  that  the  plain- 
tiff was  in  the  defendant's  public-house,  and  that,  after  the 
dispute  respecting  the  pot  of  halfnind-balf,  the  defendant 
came  up  to  the  plamtiff  as  if  to  attack  him,  and  that  the 
plaintiff  then  put  himself  into  a  fighting  attitude,  and  a 
souffle  ensued,  in  which  the  plaintiff  received  a  cut  over 
the  eye,  which  bled;  and  that  the  defendant  did  not  turn 
the  plaintiff  out  of  the  house,  but,  at  the  condusion  of  the 
scuffle,  let  him  stay  where  he  was  before. 

Lord  Lyndhurst,  C.  B.--^If  a  person  comes  up  to  at- 
tack me,  and  I  put  myself  in  a  fighting  attitude  to  defend 
myself,  this  is  not  an  assault  on  my  part,  and  will  not 
make  out  for  that  person  a  plea  of  wn  mssault  demesne. 
Besides,  it  appears  that  the  defendant  did  not  turn  the 
plaintiff  out;  he  only  laid  hold  of  him^and  struck  him  (o). 

(a)  See  the  case  of  Howell  v,  Jadaon^  post. 
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1834.  BompaSf  Seijt. — ^If  the  defendant  laid  hold  of  the 

pkuntiff  for  the  purpose  of  turning  him  out,  it  would  be 
sufficient  to  support  the  plea. 

Thenger,  in  reply. — The  special  plea  does  not  go  to 
the  wounding;  and  the  plaintiff  is  clearly  entitled  to  a 
verdict  on  that  part  of  the  case.  If  the  defendant  commit- 
ted the  assault  in  endeaTouring  to  turn  the  plaintiff  out, 
I  admit  that  the  special  plea  is  proved ;  but,  if  he  did  it 
merely  to  wreak  hisvengeance  on  the  plaintiff,  even  that 
part  of  the  defence  will  fail. 

Lord  Lyndhubst,  C.  B. — ^The  first  question  is,  whether 
this  assault  was  committed  by  the  defendant  in  endea- 
vouring to  turn  the  plaintiff  out  of  the  house.  If  the  jury 
think  so,  I  think  that  the  special  plea  is  made  out ;  and 
whether  too  great  violence  was  used  is  immaterial,  as 
there  is  no  new  assignment.  The  special  pleas  do  not 
justify  the  wounding;  and,  if  there  was  a  wound,  the 
plaintiff  is  entitled  to  recover  for  that. 

Bampas,  Seijt. — I  should  submit,  that  what  u  proved 
does  not  amount  to  a  wound. 

Lord  Lyndhurst,  C.  B. — The  definition  of  a  wound 
in  criminal  cases  is  an  injury  to  the  person,  by  which  the 
skin  is  broken.  If  the  skin  is  broken,  and  there  was  a 
bleeding,  that  is  a  wound  (a). 

His  Lordship  (in  summing  up)  said — If  the  violence 
which  occurred  took  place  in  an  endeavour  by  the  defen- 
dant to  turn  the  plaintiff  out  of  the  house,  the  third  plea 
is  proved.    However,  this  plea  does  not  profess  to  justify 

(a)  With  respect  to  wounding,  p.  446;  ilex  v.  Pti^fne,  Id.  p.  558 1 
see  the  cases  of  Rex  y.  Wood,  ante,  and  Rex  ▼.  Shadbolt,  ante,  Vol.  5, 
Vol.  4,  p.  381 ;  Eex  v.  Withert,  Id.     p.  504. 
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any  wounding;  therefore,  if  there  was  a  wound,  the  plain*  1834. 
tiffin  entitled  to  recover  for  that.  It  is  proved  that  the 
plaintiff  was  cut  under  the  eye,  and  that  it  bled ;  and  I  am 
of  opinion  that  that  is  a  wound.  If  you  think  that  the 
assault  was  not  committed  in  an  endeavour  to  turn  the 
plaintiff  out  of  the  house,  the  justification  entirely  fails. 

Verdict  for  the  plaintiff  on  all  the  issues- 
Damages,  Is. 

Thesiger,  and  Manset,  for  the  plaintiff. 

Bampas,  Serjt.,  for  the  defendant. 

[Attomics— C.  Walter,  and  Virgo.^ 


Dec.  8M. 


BEFORE  MR.    BARON   GURNET. 


Atkinson  9.  Wabne. 

AjSS  AULT  and  false  imprisonment. — (There  was  no  ge-  in  ui  action  for 

neral  issue  pleaded.)    Plea,  that,  on  the  ISth  of  July,  ^^^l^^^S 

1834,  the  plaintiff  feloniously  stole    twenty  pounds  of  fendaot  piemded 

feathers  out  of  a  bed,  let  to  him  to  be  used  with  divers  tiff  had  stolen 

rooms  in  a  dwelling-house,  wherefore  the  defendant  as-  Mjl^'V^y- 

saulted  and  beat  the  plaintiff,  and  gave  him  in  charge  to  ^JUjJ^^tJ*^ 

Thomas  Boyce,  the  said  T.  B.  then  being  one  of  the  me*  by  the  defen- 
dant, and  that 
he  therefore 
gave  the  plaintiff  into  thectutody  of  a  policeman,  who*  became  the  plaintiff  restated,  beat  the  plain- 
tiff, and  took  him  to  a  station-house.     There  was  no  evidence,  either  of  any  resistance  by  the 
pUdnti^  or  of  any  Mow  given  to  him  by  the  polioemaa: — Held,  that,  on  proof  of  the  other  allega- 
tion, the  plea  was  substantially  made  ouL 

If  A.  and  B.  rent  a  leady-fiimisbed  bed*n>om  Jointiy,  and  both  are  taken  into  custody  in  the 
bed-room,  charged  with  Jointiy  stealing  feathers  from  the  bed,  and,  on  a  search,  pawnbrokers' 
duplicates  are  found  on  one  of  them : — Held,  that  tiiese  duplicates  are  receivable  in  evidence 
against  the  other,  on  a  plea  of  Justification  to  any  action  for  false  imprisonment  brought  by  that 
other. 

-  In  an  action  for  folse  imprisonment,  if  the  defendant  plead  as  a  Justification  that  the  plaintiff 
stole  feathers,  and  that  he  was  therefore  imprisoned,  and  the  plaintiff  reply,  de  injuria^  the  plaintiff 
Is  entided  to  begin,  mlthongh  this  is  no  plea  of  the  general  issue,  and  the  afllrmative  if  on  the 
defendant. 


AVKIMMK 
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1034,  troiM^itin  poiice-oflkers  according  to  Uie  statute,  and  a 
peace-^offioer  of  our  lord  the  King,  dufy  authoriaed  in  that 
behalf  s  ''and  on  that  occaakm  the  said  T.  B.,  so  being 
Wams.  g,!^}^  peace*officer  as  aforesaid,  at  the  request  of  the  said 
defendant,  did  assault  the  said  plainCiff,  and  take  the  said 
plaintiff  into  his  custody;  and,  because  the  said  plaintiff 
did  resist,  did  beat  the  said  plaintiff,  and  did  oblige  the  said 
plaintiff  to  go  to  a  station-house,  and  did  keep  him  there 
for  a  reasonable  time ;  and,  as  soon  as  conveniently  could 
be,  conveyed  him  in  custody  before  John  Rawlinson,  Esq., 
one  of  the  justices  assigned  to  keep  the  peace,  and  also 
to  hear  and  determine  divers  felonies,  &c  concerning  the 
premises,  and  to  be  dealt  with  according  to  law."  Repli- 
cation, de  injurid. 

F.  V.  Lee,  for  the  plaintiff. — ^There  is  no  general  issue 
pleaded ;  but  I  believe,  in  cases  of  this  kind,  the  plaintiff 
now  begins,  although  by  the  plea  the  affirmative  is  on  the 
defendant. 

GvRNEY,  B.— That  is  now  the  rule  (a). 

F.  V.  Lse,  for  the  plaintiff,  opened  his  case,  and  called 
Boyce,  the  police-officer,  who  proved  that  be  took  the 
plaintiff  and  his  son  into  custody  at  the  desire  of  the  de- 
fendant; and  that,  when  taken  before  Mr.  Rawlinson,  the 
magistrate,  they  were  both  discharged.  This  witness,  on 
bis  cross-examination,  stated,  that  the  plamtiff  and  his 
son  were  lodgers  in  a  ready-fiirnished  room  in  the  defen* 
dant*s  house ;  and  that,  when  he  was  called  in,  he  found 
feathers  on  the  clothes  of  the  plaintiff's  son,  and  on  the 
floor  of  the  room,  and  that  feathers  had  evidently  been 
taken  from  the  bed  in  the  room.  This  witness  further 
stated,  that  the  plaintiff  and  his  son,  being  both  present, 
ke  took  both  into  custody,  and  found  pawnbrokers'  dupli- 
cates in  the  possession  of  the  son. 


(a)  See  the  case  of  Qaritr  v.  /onei,  ante,  p.  64. 
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F.  V.  Lee. — Does  your  Lordship  think  that  the  plain-         |g^, 
tiff  is  answerable  for  duplicates  found  upon  his  son  ? 

GuRNEYy  B. — ^Yes.  Both  occupied  the  room;  both 
were  together  when  taken  into  custody;  and  both  were 
taken  on  a  joint  charge.  The  jury  must  look  at  the  whole 
transaotion. 

The  evidence  was  received  of  the  contents  of  the  dupli- 
cates, notice  having  been  given  to  produce  them* 

On  the  part  of  the  defendant,  evidence  was  given  Xq 
prove  that  the  room  was  let  ready-furnished  to  the  plain- 
tiff; and  evidence  was  also  given,  with  a  view  of  shewing 
that  the  plaintiff  had  committed  the  felony. 

F.  V,  Lee,  in  raply.-^To  substantiate  this  plea,  k  is 
not  enough  that  there  should  be  a  suspicion  of  felony»  cur 
even  that  the  plaintiff's  son  was  guilty  of  felony.  It  must 
be  shewn  that  a  felony  was  actually  eenmiitted,  and  thai 
it  was  committed  by  the  plaintiff.  Another  allegation  in 
the  plea  is  not  proved.  It  is  there  stated^  that  die  plaiA*> 
tiff  made  resistance  after  he  was  taken  into  custody  bj 
the  police-officer,  and  of  that  there  is  no  evidence  what* 
ever. 

GuRKBY,  B* — ^I  think  that  the  plea  is  substantially 
made  out,  if  the  jury  are  satisfied  that  a  felony  was  in 
fact  committed  by  the  plaintiff. 

His  Lordship  left  it  to  the  jury  to  say,  whether  either 
the  plaintiff  alone,  or  the  plaintiff  and  his  son  jointly,  bad 
stolen  the  feathers. 

Verdict  for  the  defendant. 

F.  V.  Lee,  and  Peiersdorff,  for  the  plaintiff. 
TheeigeVi  for  the  defendant. 

[Attornies — IHcai,  and  In  person.] 
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1834. 

BEFORE  MR.  BARON  ALDBRSON. 
Dee,  lOth,  BURGHART  9.  AnOERSTEIN. 

If  •  penon  of  ASSUMPSIT  by  the  plaintiff,  as  the  suryiving  partner 
^^^'^II^^^Jj;;^  of  James  Hummel,  for  goods  sold  and  deliTered,  work 
eztrayftgantiy     done,  and  materials  found,  and  upon  an  account  stated* 

and  Btaurdlyi       -m  ^  .  *    •    4*  « •    > 

•nd  tbeyaie  Pleas,  ^«^,  non-assumpsit ;  second^  mfancy;  ihtrdj  as  to 
himlbeis  bound  ^^  goods  in  the  first  count,  and  the  work  and  materials 
topayforihcm;  j^  the  secoud  count,  that  the  defendant  was  at  the  tune 

but  with  •minor 

it  is  otherwise,  wbeu,  &c.,  an  infant,  and  that,  before  the  commencement 
liaUe  for  ne-  of  the  action,  the  defendant  paid  to  the  plaintiff  SOO/., 
ab^tohii"ltate  ^^^^^  8um  was  paid  for  the  purpose  of  paying  and  satis- 
and  degree,and  fyinff  SO  much  of  the  goods  in  the  first  count  as  were 

the  Jury  must        ^     ^  ^  ^ 

consider  not  neccssaries,  suitable  to  the  estate  and  condition  of  the 
die  dotb^  were  defendant  at  the  time.  Replication  to  the  first  plea,  a 
S*^u"mTut'  '»'"«*'^-  To  the  second  plea,  as  to  all  except  10/.,  that 
also  in  point  of  the  goods  and  the  work  and  materials  were  necessary  to 
^^fa  minor  has  the  plaintiff's  degree,  estate,  and  condition ;  and  as  to  10/., 
^ten^  parcel  of  the  sums  due  and  owuig  for  goods  sold,  work, 
from  another      nn^  materials,  and  on  an  account  stated,  that  the  defen- 

tradcsmani  and 

Immediately  dant  was  of  full  age.  To  the  third  plea,  as  to  the  sum 
pteindffra^'  of  200/.,  that  the  defendant  did  not  pay  it  in  manner 
plies  him  with    ^^^  f^^j^  ^^^ .  ^xiA  as  to  all  the  sums  for  goods  sold. 

another,  the  '  o  » 

plaintiff  will  not  exccpt  10/.,  that  they  Were  necessaries;  and,  as  to  the 

be  entitled  to  be  '^ 

paid  for  that 

other  coat,  as 

it  was  unnecessary. 

If  a  minor  is  supplied  with  nceessaries  suitable  to  his  estate  and  degreCf  no  raatlrrfroiii  what 
quarter,  a  tradesman  cannot  reooTer  for  any  forther  supply  made  to  the  minor  Just  after. 

In  an  action  for  the  price  of  clothes,  brought  by  a  tailor  against  a  minor,  the  defendant  may 
go  into  eridenoe  to  shew  that  he  had  all  the  clothes  which  were  suitable  to  his  estate  and  degree 
from  other  tailors ;  and  if  he  infaei  had  sach  clothes  from  them,  it  makes  no  diflbrenoe  that  he 
has  not  paid  for  them,  or  cTen  that  he  has  successfully  defended  an  action  brought  by  one  of 
them  to  recover  the  price  of  the  clothes  supplied  by  him. 

An  entry  In  the  baptismal  register,  that  the  defendant  was  lam  on  a  day  there  mentioned,  Is  no 
evidence  of  that  fiict. 

An  olfer  made  by  the  attorney  of  the  defendant's  lather  it  no  evidence  against  the  defendant; 
and  the  fact  of  the  defendant  afterwards  employing  the  ssme  attorney  makes  no  diflerence. 
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8uih  of  10/.  for  goods,  work,  and  materiak,  that  the  de- 
fendant was  of  full  age. 

Rejoinder. — To  the  repUcaiion  to  the  second  plea,  as 
to  all  but  10/.,  that  the  goods,  work,  and  materials  were 
not  necessaries;  and  as  to  the  10/.  for  goods  sold,  work, 
and  materials,  and  on  an  account  stated,  a  similiter.  To 
the  replication  to  the  third  plea,  as  to  the  payment,  a 
similiter;  and,  as  to  all  except  the  goods  paid  for,  and  the 
10/.,  that  the  goods  were  not  necessaries ;  and,  as  to  the 
10/.,  a  similiter  (a). 


(a)  As  the  form  of  the  plead- 
ings may  be  useful  in  practice,  we 
have  subjoined  the  third  plea^ 
the  replication  to  it,  and  the  re- 
joinder. 

Third  p2ea.— And  for  a  fur- 
ther plea  in  this  behalf,  as  to  so 
much  of  the  said  supposed  pro- 
mises in  the  declaration  mention- 
ed as  relates  to  the  goods  in  the 
said  first  count  mentioned,  and 
therein  alleged  to  have  been  sold 
and  delivered  by  the  plaintiff  and 
the  8«d  James  Hummel,  in  the 
lifetime  of  the  s«d  James  Hum- 
mel, to  him  the  defendant,  and  to 
the  work  and  materials  in  the  se- 
cond count  mentioned,  and  which 
work  is  therdn  alleged  to  have 
been  done,  and  which  materials 
are  therein  alleged  to  have  been 
provided  by  the  pluntiff  and  the 
said  James  Hummel  for  the  de- 
fendant, at  his  request,  the  defen- 
dant says,  that  he  at  the  time  of 
the  sale  and  delivery  of  the  sud 
goods,  and  at  the  time  of  the 
doing  of  the  said  work,  and  pro- 
viding the  sud  materials,  and  at 
the  time  of  making  so  much  of 
the  said  supposed  promises  in  the 
declaration  mentioned,  as  relates 
to  the  8«d  goods,  work,  and  ma- 
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terials,  was  an  infant,  within  the 
age  of  twenty-one  years;  and 
that  he,  before  the  commence- 
ment of  this  suit,  to  wit,  on  the 
31st  day  of  January,  1833,  paid  the 
plfldntiff,  as  survivor  of  the  said 
James  Hummel,  for  and  on  ac- 
count  of  the  said  goods,  work, 
and  materials,  n  certain  sum  of 
money,  to  wit,  the  sum  of  200/., 
and  which  sum  of  200/.  so  paid 
to  the  plaintiff  as'  aforesud,  was 
in  full  and  sufficient  payment  and 
satisfaction  of  and  for,  and  was 
paid  by  him,  the  defendant,  for 
the  purpose  of  paying,  satisfying, 
and  discharging,  and  with  intent 
to  pay,  satisfy,  and  discharge,  and 
has  paid,  satisfied,  and  discharged 
so  much  and  all  of  the  goods  in 
the  said  first  count  mentioned  as 
and  which  were  necessaries  suit- 
able to  the  degree,  estate,  and  con- 
dition of  the  defendant,  at  the 
time  of  the  sale  and  delivery  of 
the  said  goods  in  the  sud  first 
count  mentioned,  and  at  the  time 
of  making  so  much  of  the  sup- 
posed  promises  in  the  declaration 
mentioned  as  relates  thereto,  and 
of  and  for  so  much  and  all  of  the 
said  work  in  the  said  second  count 
mentioned  as  and  wluch  was  done, 
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Thb  was  an  aedon  for  a  tailor  s  bill,  amounlmg  in  all  to 
upwards  of  840/.,  it  being  for  clothea  supplied  between  the 


sad  so  nMch  aad  all  of  ilie  said 
materiab  in  the  laid  second  count 
mentioned  as  and  which  were 
provided  in  and  about  the  making 
and  proflding  necessaries,  or 
doing,  or  procuring,  w  rdating  to 
necessaries  suitable  to  the  estate, 
degree,  and  condition  of  the  de- 
fendant, at  the  time  of  doing  the 
sud  work,  and  providing  the  sud 
materials,  and  at  the  time  of  mak- 
ing so  much  of  the  said  supposed 
promises  in  the  declaration  men- 
tioned as  relates  thereto;  and  this 
the  defendant  is  ready  to  verify, 
&c. 

RepliaUum.'^And  as  to  the  said 
plea  of  the  defendant  by  him  last- 
ly above  pleaded,  so  far  as  the 
same  respects  the  said  sum  of 
money  in  that  plea  alleged  to  have 
been  paid  to  the  plaintiff  by  the 
defendant,  the  plidnfiff  saith,  that 
he,  by  reason  of  any  thing  by  the 
defendant  in  that  plea  alleged, 
ought  not  to  be  barred  from  having 
and  mdntaining  his  aforesud  ac- 
tion thereof  against  the  defendant, 
because  he  saith  that  the  defendant 
did  not  pay  to  him,  the  plaintiff, 
the  said  sum  of  money  in  the  said 
last  plea  mentioned,  or  any  part 
thereof,  in  manner  and  form  as 
the  defendant  hath  above  in  his 
said  last  plea  in  that  behalf  alleged; 
and  this  he  the  pluntiff  prays  may 
be  inquired  of  by  the  country,  &c. 
And  as  to  the  said  plea  of  the 
defendant  by  him  lastly  above 
pleaded,  so  far  as  the  same  re- 
spects the  said  several  sums  of 
money  in  the  said  declaration  men- 


lionad  to  be  due  sad  oiriag  la  tbt 
pkdntiff  in  respoet  of  goods  sold 
and  delivered  by  the  plaintiff  and 
the  said  James  Hummel  to  the 
defendant,  in  respect  of  work  done 
and  materials  for  the  same  pii»- 
vided  by  the  plaintiff  and  the  awl 
James  Hummel  for  the  defendant, 
except  as  to  the  sum  of  10^,  and 
except  as  to  the  said  sum  of  mo- 
ney in  the  sud  last  plea  all^^ed  to 
have  been  paid  by  the  defendant 
to  the  plidntiff,  the  plaintiff  saith, 
that  he,  by  reason  of  any  thing  by 
the  defendant  in  that  plea  alleged, 
ought  not  to  be  barred  from  hav- 
ing and  maintaining  his  aforesud 
action  agunst  the  defendant  in  re- 
spect of  the  said  several  sums  of 
money,  except  as  aforesud,  be- 
cause he  saith,  that,  except )» to 
the  said  respective  sums,  parcel 
&c.,  in  the  introductory  part  of 
this  replication  mentioned,  the 
said  goods  in  the  sud  declaration 
mentioned  to  have  been  sold  and 
delivered  by  the  plaintiff  and  ihe 
sidd  James  Hummel  to  the  defen- 
dant, and  the  said  work  therein 
mentioned  to  have  been  done,  and 
materials  for  the  same  provided  by 
the  pluntiff  and  the  said  James 
Hummel  for  the  defendant,  were, 
at  the  times  of  the  sale  and  deli- 
very thereof,  and  the  doing  and 
providing  of  the  same,  necessaries 
suitable  to  the  then  degree,  estate, 
and  condition  of  the  defendant; 
and  this  he  the  plaintiff  is  ready 
to  verify;  wherefore  he  prays 
judgment,  and  his  damages  by  him 
sustained  on  occasion  of  the  not 
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performing  of  the  said  promise  in 
the  said  declaration  mentioned,  as 
to  the  said  several  sums  of  money 
in  the  introductory  part  of  this 
replication  mentioned,  (except  as 
aforesaid),  to  be  adjudjjfed  to  him, 
&C.  And  as  to  the  said  plea  of 
the  defendant  by  biro  lastly  above 
pleaded,  so  far  as  the  same  re- 
spects the  sud  sum  of  10/.,  parcel 
of  the  said  sevei^J  sums  of  money 
in  the  said  declaration  mentioned 
to  be  due  and  owing  to  the  plaiii- 
tiff,  and  for  goods  sold  and  deli- 
vered by  the  plaintiff  and  the  said 
James  Hummel  to  the  defendant, 
and  for  work  done  and  materials 
for  the  same  provided  by  the  plfdn- 
tiff  and  the  said  James  Hummel 
for  the  defendant,  the  plaintiff 
saith  that  he,  by  reason  of  any  thing 
by  the  defendant  in  that  plea  above 
alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his 
aforesaid  action  agiunst  him  in  re- 
spect of  the  said  sum  of  10/.,  par- 
cel &c.,  because  he  saith  that  the 
defendant,  at  the  time  of  the  mak- 
ing of  his  S8dd  promise  in  the  said 
declaration  mentioned,  as  to  the 
said  sum  of  10^,  parcel  &c.,  was 
of  the  full  age  of  twenty-one  years, 
and  not  within^e  age  of  twenty- . 
one  years,  in  manner  and  form  as 
the  defendant  hath  above  in  his 
said  plea  in  that  behalf  alleged, 
and  this  he  the  plaintiff  prays  may 
be  inquired  of  by  the  country,  &c. 
Rejoinder, — ^And  the  defendant, 
as  to  the  said  replication  of  the 
plaintiff  to  the  said  plea  of  the  de- 
fendant by  him  secondly  above 


pleaded,  so  far  as  the  same  respects 
the  several  sums  of  money  in  the 
declaration  mentioned,  and  therein 
alleged  to  be  due  and  owing  to  the 
plain  tiffin  respect  of  goods  alleged 
to  have  been  sold  and  delivered  by 
the  pliuntiff  and  the  said  James 
Hummel,  and  in  respect  of  work 
alleged  to  have  been  done  and 
materials  for  the  same  alleged  to 
have  been  provided  by  the  plain- 
tiff and  the  said  James  Hummel 
for  the  defendant,  except  as  to  the 
sum  of  10/.,  parcel  of  the  said  se- 
veral last-mentioned  sums  of  mo- 
ney, says  that  the  plaintiff  QUjght 
not,  by  reason  of  any  thing  in  that 
replication  alleged,  to  have  or 
maintain  his  aforesud  action 
thereof  against  him,  the  defendant, 
in  respect  of  the  said  several  last- 
mentioned  sums  of  money,  except 
as  aforesaid,  because  he  says  that 
the  goods  in  the  declaration  men- 
tioned, and  therein  alleged  to  have 
been  sold  and  delivered  by  the 
plaintiffand  the  said  James  Hum- 
mel to  the  defendant,  and  the  said 
work  therein  mentioned  and  there- 
in alleged  to  have  been  done,  and 
the  said  materials  for  the  same 
therein  mentioned  and  therein  al- 
leged to  have  been  provided  by  the 
plaintiffand  the  said  James  Hum* 
mel  for  the  defendant,  except  as 
aforesaid,  were  not  at  the  time  of 
the  sale  and  delivery  thereof,  and 
doing  and  providing  of  the  same, 
necessa^es  suitable  to  the  then 
degree,  estate,  and  condition  of  the 
defendant,  in  manner  and  form  as 
the  plaintiff  has  in  lus  said  replica- 
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Life  Guards,  and  the  second 
lived  in  St. -Jameses  Square. 

tion  in  that  behalf  alleged,  and  of 
this  the  defendant  puts  himself 
upon  the  country,  &c.,  and  the 
plaintiff  doth  the  like,  &c.  And  as 
to  the  sud  replication  of  the  plun- 
tiff  to  the  said  plea  of  the  defen- 
dant by  him  secondly  above  plead- 
ed, so  far  as  the  same  respects  the 
said  sum  of  10/.,  parcel  of  the  said 
several  sums  of  money  in  the  said 
declaration  mentioned,  and  there- 
in alleged  to  have  been  sold  and 
delivered  by  the  plaintiff  and  the 
said  James  Hummel  to  the  de- 
fendant, and  for  work  therein  al- 
leged to  have  been  done,  and  ma- 
terials for  the  same  therein  alleged 
to  have  been  provided  by  the  plain- 
tiff and  the  said  James  Hummel 
for  the  defendant,  and  so  far  as 
the  second  plea  respects  the  said 
sum  of  money  in  the  declaration 
mentioned,  and  therein  alleged  to 
have  been  found  to  be  due  and 
owing  from  the  defendant  to  the 
plaintiff  and  the  sud  James  Hum- 
mel on  an  account  stated  between 
them,  and  which  the  plaintiff  has 
prayed  may  be  inquired  of  by  the 
country,  the  defendant  does  the 
like ;  and  as  to  the  sud  replication 
of  the  plaintiff  to  the  said  plea  of 
the  defendant  by  him  lastly  above 
pleaded,  so  far  as  respects  the  said 
sum  of  money  paid  to  the  plaintiff 
by  the  defendant,  and  which  the 
plaintiff  has  prayed  may  be  in- 
quired of  by  the  country,  the  de- 
fendant does  the  like,  &c.;  and  as 
to  the  said  replication  of  the  plain- 
tiff to  the  said  plea  of  the  defen* 
dant  by  him  lastly  above  pleaded, 
so  far  as  the  same  respects  the 


son  of  Mr.  Angerstein,  who 
Most  of  the  articles  were 

said  several  sums  of  money  in  the 
declaration  mentioned,  and  there- 
in alleged  to  be  due  and  owing  to 
the  plaintiff  in  respect  of  goods 
alleged  to  have  been  sold  and  de- 
livered by  the  pluntiff  and  the 
said  James  Hummel  to  the  defen- 
dant, and  in  respect  of  work  al- 
leged to  have  been  done,  and  ma- 
terials for  the  same  alleged  to  have 
been  provided  by  the  plaintiff  and 
the  said  James  Hummel  for  the 
defendant,  except  as  to  the  sum 
of  10/.,  and  except  as  to  the  said 
sum  of  money  paid  by  the  defen- 
dant to  the  plaintiff,  as  in  the  sud 
last  plea  mentioned,  the  defendant 
says  that  the  pluntiff  ought  not  to 
have  or  maintain  his  aforesud  ac- 
tion thereof  against  him,  because 
he  says,  that  the  sud  goods  in  the 
said  declaration  mentioned,  and 
therein  alleged  to  have  been  sold 
and  delivered  by  the  plaintiff  and 
the  sud  James  Hummel  to  the  de- 
fendant, and  the  said  work  there- 
in mentioned  and  therein  alleged 
to  have  been  done,  and  the  said 
materials  for  the  same    therein 
mentioned  and  therein  alleged  to 
have  been  provided  by  the  plun- 
tiff  and  the  sud  James  Hummel 
for  the  defendant,  except  as  to 
the  said  respective  sums,  pared 
&c.,  in  the  introductory  part  of  that 
replication  mentioned,  were  not, 
at  the  time  of  the  sale  and  delivery 
thereof,  and  the  doing  and  pro- 
viding of  the  same,   necessaries 
suitable  to  the  then  estate,  degree, 
and  condition  of  the  defendant,  in 
manner  and  form  as  the  plaintiff 
has  in  his  said  last- mentioned  re- 
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delivered  between  19th  of  October  18S9  and  the  month         ig.^^ 
of  July  18S0. 

Evidence  was  given  of  the  delivery  of  the  different 
articles;  and  one  of  the  witnesses  stated  that  Mr,  Brooks-  AwGEBiTHM. 
bank,  the  defendant's  attorney,  had,  before  the  action, 
said  that  the  defendant's  father  would  pay  I5s.  in  the 
pound  on  the  amount  of  the  plaintiff*s  claim.  It  ap- 
peared that  Mr.  Brooksbank  was  then  the  attorney  of  the 
defendant's  father,  and  not  at  that  time  the  attorney  of 
the  defendant. 

Aloerson,  B. — An  offer  made  by  the  attorney  of  his 
father  will  not  be  evidence  against  the  defendant;  and  the 
fact  of  the  defendant  afterwards  employing  the  same 
attorney  will  make  no  difference. 

It  appeared  that  in  the  bill  were  charged  19  coats,  (ex- 
clusive of  military  dress),  45  waistcoats,  and  S8  pairs  of 
trousers.  And  there  were  included  in  the  bill  cashmere 
shawl  waistcoats  at  eleven  guineas  each,  a  black  velvet 
dressing  gown,  and  a  racing  jacket. 

FoUeit^  for  the  defendant,  opened  that  the  defendant 
was  under  the  age  of  twenty-one  years,  and  that  the 
plaintiff  had  been  paid  316/.  by  the  father  of  the  defen- 
dant, and  also  SOO/.,  which  had  been  paid  into  Court 

plication  in  that  behalf  alleged;  It  was  suggested,  that  the  ob- 

and  of  this  the  defendant  also  puts  ject  of  the  plaintiff  in  the  repli- 

himself  upon  the  country,  &c.,  cation,  stating  that  10/.  of  the 

and  the  plaintiff  doth  the  like,  &c.  amount  was  for  goods  supplied 

And  as  to  the  said  replication  of  after  the  defendant  became  of  age, 

the  plaintiff  to  the  said  plea  of  the  was  to  compel  the  defendant  to 

defendant  by  him  lastly  above  call  a  witness  to  prove  when  he 

pleaded,  so  far  as  the  same  re-  attained  his  majority,  which  would 

spects  the  said  sum  of  10/.,  parcel  insure  'the  plaintiff's  counsel  the 

&c.,  and  which  the  plaintiff  has  reply;  but  thiscould  not  have  been 

prayed  may  be  inquired  of  by  the  necessary,  as  there  was  the  plea  of 

country,  the  defendant  doth  the  non  assumpsit. 
like,  &c. 
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IdM.  ^'^  ^  fomoer  action,  brought  by  the  placiiitiff  Bgamst  the 
defendant,  and  in  which  the  former  had  been  nonsnited, 
because  he  could  not  then  prove  the  delivery  of  the  goods. 
Anobsitbiii  jjg  submitted,  that  those  sums  would  more  thati  cover  all 
the  necessaries  supplied  to  the  defendant  during  the  time 
in  question,  more  especially  as  the  defendant  had,  during 
the  same  period,  been  supplied  with  clothes  by  other 
tailors  besides  the  plaintiff.  He  cited  the  cases  of  Ford 
V.  Foihergill{a),  and  Siaryy.  Pery{b). 

To  prove  that  the  defendant  was  not  twenty-one  y^ars  of 
age  at  the  time  when  the  clothes  were  stipplied,  an^  examined 
copy  of  the  register  of  his  baptism  was  put  in.  By  this 
it  appeared  that  he  was  baptised  on  the  ISth  of  February. 
1810;  and  it  was  also  entered  in  the  baptismal  register 
that  he  was  born  on  the  30th  of  December,  1809« 

Alderson.  B. — ^The  entry  in  the  register  of  the  time  of 
the  defendttnt*8  birth  is  no  evidence  of  that  fact 

Two  witnesses  were  called  who  were  servants  in  the 
house  of  the  defendant's  father  when  the  defendant  was 
bom,  and  they  proved  that  he  Was  bom  on  the  80th  of 
December,  1809. 

Several  master  tailors  were  called,  to  pro^e  that  they 
supplied  the  defendant  with  various  articles  of  clothes 
during  the  period  comprised  in  the  plaintiff's  demand,  and 
tbat  they  had  been  paid  forthenL 

Erie,  for  the  plaintiff.— I  would  submit  to  your  Lord- 
ship that  evidence  of  a  supply  of  clothes  by  other  taikurs 
is  not  receivable  in  this  case* 

ALiyEfLsdv,  B. — I  think  it  is  evrdence  in  this  way.  The 
question  is  as  to  each  item  of  the  plainti^s  demand.  Was 
it  necessary  for  the  defendant,  or  had  he  got  such  an  ar- 

(a)  1  Esp.  21 1.  (6)  Ante,  Vol.  4,  p.  626. 
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tide  befer« !    I  must  receive  evidence  of  any  article  of        jg^i^ 

elotlie0  having  been  supplied  to  him  elsewhere,  as  shewing 

the  state  of  hia  wardrobe  at  the  time»  and  thereby  shewing 

what,  he  was  not  in  want  of,  and  what  was  therefore  uraie-    AwoiRwuifc 

eesaary  fttf  hinw 

It  appeased  that  the  defendi^nt^  during  the  period  in 
question,  had  been  supplied  with  clothes  by  Messrs.  Stulta^ 
&  Housley  to  the  amount  of  41/.  9^.  6d. ;  but  that  an  action 
having  been  brought  for  it,  the  jury  fbt^nd  a  verdict  for 
the  defendant,  and  Messrs.  StuU  &  Housle]^  had  there* 
fere  not  been  paid. 

Erle^T^The  defendant  certainly  oug^t  not  to  have  thet 
advantage  of  this  amount,  as  he  never  paid  Me9^rs,  Stults 
&  Housley. 

Al#P«Ra0N,  P.-rIf  the  defendant,  iq  ffict  had  clothes  of 
Mevar^f  Intuits  ^  Housley  to  tjhat  f^pi^Qunt,  it  m^kes  nq 
difference  whether  he  paid  for  them  or  not.  TI;ie  ques-t 
t^n  her?  is,  what  was  necessary  ?  And  if  the;  defeiad^q^ 
in  fact  had  th^se  clothes  froip  Messrs.  Stultz  &  Housley, 
hq  did  Wt  wapt  quqh  frpm  the  plaiptiif;  ai)d,  if  he  had 
such  frppi  the  plaintiff,  t^ey  were  ppt  necessary. 

^vi^ppcp  ^f^  givc^p  of  the  payment  pf  216/.  and  iQOL, 
mulQ  pn  hpbf^lf  pf  the  defendiin*  to  the  plaintiff, 

Erhf  iq  reply. — ^It  is  extren^ely  difficult  to  lay  dpwq 
f^ly  definite  rule  as  to  what  clothes  shal}  be  considered 
necessary  for  a  ypung  gentleman ;  and  in  each  case  th^ 
jury  must  exercise  their  discretion.  It  is  ^uei  that  some 
pf  (he  articles  in  the  plaintiff's  bjUfire  unusu^;  but  f(ip 
defendant  w^s  ^,  young  off  cpr  in  the  guards,  ^d  he^ng 
placed  by  l^is  friends  in  that  situation,  he  n^ust  be  eifr 
P^ct^d  to  have  such  things  as  otiipr  persons  who  were  in 
thi|t  station  would  have.  The  defendant  in  this  case  was 
ppt  supplied  with  clothes  by  his  fatl^er's  tailor,  as  the  de- 
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1834.  fendant  was  in  the  case  of  Story  y.  Pery ;  and  in  the 
present  case^  the  defendant  not  only  seeks  to  defend 
himself,  by  shewing  that  he  had  clothes  from  many  dif- 
ferent tailors,  a  fact  of  which  the  plaintiff  could  know 
nothing;  but  he  also  seeks  to  avail  himself  of  the  amount 
of  Messrs.  Stultz's  bill,  though  he  defended  an  action  upon 
it ;  and  instead  of  paying  Messrs.  Stultz  one  farthing,  he 
made  them  pay  his  costs  of  the  defence  of  the  action. 

Aldbrson,  B.,  (in  summing  up). — ^If  you  are  of  opinion 
that  these  goods,  which  were  supplied  by  the  plaintiff, 
were  suitable  to  the  condition  in  life  of  the  defendant, 
and  that  the  sums  of  SI 6/.  and  2002.,  which  had  been  paid 
are  not  sufficient  payments,  the  plaintiff  is  entitled  to  a 
verdict.  I  have  looked  at  the  bill  of  SI 6/.  which  the  de- 
fendant's father  has  paid ;  that  bill  certainly  contains  no 
extravagant  items,  but  still  it  includes  between  70/.  and 
80/.  worth  of  clothes  delivered  within  the  period  in  ques- 
tion, exclusive  of  military  dress.  However,  the  real  ques- 
tion is,  how  much  of  this  bill  is  for  necessaries  suitable  to 
the  defendant's  station  and  degree?  The  defendant  is 
the  second  son  of  an  opulent  gentleman  who  lives  in  St. 
James's  Square ;  and  in  the  bill  that  is  the  subject  of  the 
present  action,  he  is  charged  for  clothes  supplied  to  him 
between  the  19th  of  October,  1829,  and  the  end  of  July, 
1830,  to  the  amount  of  4&\l.  Some  of  the  articles  are 
clearly  not  necessaries.  There  is  a  racing  jacket  charged 
for.  That  cannot  be  suitable  to  any  degree,  except 
that  of  a  jockey ;  and  if  that  were  to  be  considered  a 
necessary  for  a  young  gentleman,  it  will  next  be  said 
that  gambling  is  necessary  for  him.  Eleven  guineas  for 
a  waistcoat!  Can  that  be  considered  necessary  in  any 
station  of  life,  so  as  to  charge  a  minor  ?  If  a  person  of 
full  age  orders  these  extravagant  things,  he  must  pay  for 
them.  If  a  person  of  full  age  chose  to  be  extravagant 
enough,  and  absurd  enough,  to  order  a  coat  to  be  made  of 
gold,  and  it  was  made  for  him  and  delivered  to  him,  be- 
yond all  question  he  must  pay  for  it;  but,  with  respect  to 
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minorsi  the  law  is  otherwise.  In  the  present  case  you  ^934 
must  consider,  not  only  whether  the  articles  supplied  by 
the  plaintiff  were  in  point  of  quality  suitable  to  the  defen- 
dant's station  and  degree,  but,  if  so,  was  the  quantity 
suitable  or  not  ?  It  may  be  proper  for  a  young**  man  to 
have  one  thing  of  a  sort,  but  not  fifty;  and  the  quantity  is 
as  much  matter  for  your  consideration  as  the  quality. 
With  a  view  to  the  quantity,  and  the  quantity  only,  you 
may  look  at  the  bills  of  the  other  tradesmen  by  whom  the 
defendant  was  also  supplied;  for,  if  another  tradesman 
had  supplied  the  defendant  with  ten  coats,  he  would  not 
then  want  any  more,  and  any  further  supply  would  be  un- 
necessary. So,  if  the  defendant  had  had  ten  pairs  of 
trousers  from  another  tailor,  and  just  after  that  the  plain- 
tiff supplied  him  with  another  pair,  that  other  pair  would 
not  be  necessary,  and  the  plaintiff  would  not  be  entitled 
to  be  paid  for  it.  A  tradesman  who  deals  with  a  minor 
must  look  to  himself,  and  take  care  of  himself.  With  a 
man  of  full  age  it  is  matter  of  contract;  and  if,  as  I  have 
already  said,  a  man  of  full  age  orders  a  coat  to  be  made  of 
gold,  he  must  pay  for  it;  but  not  so  with  a  minor.  If  a 
minor  is  supplied,  no  matter  from  what  quarter,  with  ne- 
cessaries suitable  to  his  estate  and  degree,  a  tradesman 
cannot  recover  for  any  further  supply  made  to  the  minor 
just  after.  You  will  take  the  plaintiff's  bill,  and  strike 
out  every  item  that  is  not  necessary;  and  then,  if  the  total 
of  the  items  remaining  do  not  exceed  the  amount  already 
paid,  you  will  return  a  verdict  for  the  defendant.  If  they 
do  exceed  that  amount,  you  will  give  your  verdict  for  the 
plaintiff  for  the  sum  by  which  the  amount  is  so  exceeded. 

Verdict  for  the  defendant. 
Erie,  and  Jardine^  for  the  plaintiff. 

Fottett,  Bere,  and  Ball,  for  the  defendant. 
[ Attomies — Boydellf  and  Brooksbank  ^  Co.] 
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jygc^  11^^  ^HiTAKER  9.  The  Bank  of  England. 

A.  brougfat  an  C/ASE. — The  declaration  stated,  that  the  phiintiff  was  a 
^^•ga'iJn'uM  ^^^  "^  ^^^  factor,  and  that  Messrs.  Cooke  &  Grbh 
BankofEog-     blmg  sent  flour  to  him  to  sell  on  commbsion  and  for  re* 

]«nd,  with  ^ 

whom  he  kept  Ward;  that  the  defendants  were  bankers,  and  employed  by 
count,  fofdu-  the  plaintiff  as  such,  upon,  amongst  others,  the  tenn» 
^^^M^fi^  followHig,  to  wit,  that  the  defendante  "  would  honour  and 
paymgnt,  a  bill  pay  for  and  on  behalf  and  on  account  of  the  said  plaintiff^ 
had  made  pay.  out  of  any  cash  balance  of  and  payable  to  the  said  plaintiff 
Bank^^d  laid  ^^^  might  be  in  the  hands  of  the  said  defendants  as  suck 
nia*'**1if  c'  ^^wt^"**  ^  aforesaid,  any  bill  or  biDs  of  exchange  which 
in  conaequenct  might  be  accepted  by  the  plaintiff  payable  at  the  Bank  of 
ofthebiVdc-  England,  upon  the  same  being  duly  presented  for  pay- 
^th  him/*Tht  "®'^'  there  by  the  person  or  persons  respectively  being 
defendants         entitled  to  the  same  and  to  receive  the  money  therein 

pleaded,  that,  at 

the  time  of  pre-  mentioned,  notice  having  been  left  by  or  on  behalf  of  the 
T'^^'/Zj  plaintiff  at  the  Drawing  Office  of  the  Bank  of  England 
ft  i**"**fhiid*?^'  ^*^'^®**i^  *^'  ^**®  payment  thereof  previously  to  the  same 


their  hands  a      becoming  due  (a),  such  cash  balance  being  sufficient  for 
ao  as  to  enable'  that  purpose  over  and  above  any  claim  or  lien  of  the  said 

their  clerks  to 

know  of  snch 

sum  being  in  their  hands: — Held,  that  if  the  bill  was  left  at  the  Bank  at  nine  o'clock  and  called 

for  again  at  eloTen  #heii  it  was  Ashonoured,  it  musi  be  obnsider^d  as  eontinuftig  in  a  touH€  bf 

presentment  till  eloTen;  aYid  that,  if  the  Bank  had  fundi  at  a  reaaonable  time  btfoM  eleven  and  did 

not  pay,  they  were  liable  in  this  action. 

A  banker  is  not  boiitad  to  pay  after  baking  honn  A  MH  wMch  ii  ttespt»d  piyibM  athbhSoA. 
The  presentment  in  the  evening  by  the  notary's  clerk  is  not  a  presentment  for  payment. 

Where  spedal  damage  is  alleged,  that  C.  declined  to  deal  witft  the  pfalMff,  becani^  Mi  hit  ^na 
dishonoured,  the  letter  C.  received,  announcing  to  him  the  dishonour  of  the  bill,  may  be  read  in 
evidence  to  shew  that  h^  received  such  a  letter,  but  it  no  proof  of  the  statemenu  contained  in  it: — 
Held,  also,  that  C.  might  be  asked  questions  to  shtfw  that  other  causes  in  addition  to  the  leuer 
InduMd  him  to  cease  from  dealing  with  the  plaintiff;  and  that  other  witnesses  might  he  asked  whe- 
ther other  bills  of  the  plaintiff's  had  not  been  dls&bDOnred,  bst  thst  thty  eonld  not  be  ask«d  ai  to 
any  particular  bill  without  iu  being  produced. 

(a)  This  notice  is  required  by  their  customeri  who  keep  csih 
the  Bank  in  the  printed  Uble  of  with  themi  btil  it  adl»  we  believe, 
terms  oo  which  they  deal  with     required  by  any  other  bankers. 
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defelldaihts  thereon,  and  independently  of  aay  r^ktwfalcb 
die  said  defendants  mig^t  haxre  ta  retain  the  same  er  anjr 
part  tlierei6f  in  their  hands,  and  such  cask,  balance  hamg 
been  in  their  hands  a  sufficient  and  reasonable  time  teenn* 
ble  them  and  their  clerks  and  servants  to  know  of  Ae 
same  being  in  the  hands  of  the  said  defendants^  and  tkat 
the  same  waa  smfBcient  for  the  purpose  of  pa3Fnig  sack 
bSI  or  biHs  over  and  above  the  okim  or  lien  of  the  said 
defendants  fbereon,  and  independently  of  any  right  that 
the  said  defendants  might  hate  to  retain  the  same  or  any 
part  thereof  in  their  hands/'  The  declaration  then  stated, 
that,  a  bill  of  exchange  bad  been  drawn  by  Cooke  &  Gann 
blingon  the  plaintiff,  dated  December  15th,  18S2,  for  4&5l^ 
payable  to  S^  Bignold,  or  his  order,  six  weeks  after  date, 
whidi  bill  was  indorsed  by  Messrs.  Masterman,  and  ac-» 
cepted  by  the  plaintiff  payable  at  the  Bank  of  England,  and 
iket  when  the  bill  became  due  it  was  presented  at  the  Bank 
of  En^nd  for  papment,  yet  the  defendants,  not  regard- 
11^  tbeUr  duty  as  such  bankers,  nor  the  terms  upon  which 
they  were  employed  by  the  plaintiff  as  aforesaid,  but  con- 
trying  &c.|  "  did  not,  when  the  bUl  of  exchange  was  pre- 
setited  to  them,  honour  or  pay  the  said  billt  and  refused  io 
pay  the  same,  and  although  the  said  defendants  tben 
had  ill  thehp  hailds,  as  such  bankers  as  aforesaid,  a  cash  ba- 
lance  of  and  payable  to  the  said  plaintiff^  amounting  to  a 
large  sum  of  money ,^  to  wit,  4@6/.  ISs.  8dL,  which  was  then 
and  there  sufficient  for  the  purpose  of  paying  the  said  IhU» 
^er  and  Above  any  claim  Or  lien  of  the  said  defendanta 
upon  the  siiid  last-'taentioned  sum  of  money,  and  inde- 
pendently of  any  tigltkt  which  the  said  defendants  had  to 
retain  the  aame  or  any  part  thereof  m  their  hands,  and  al- 
though such  cash  balance  had  then  been  in  the  hands  of 
the  said  defendants  a  sufficient  and  reasonable  time  to 
enable  them  and  their  clerks  and  servants  to  know  that 
the  said  defendants  then  had  the  same  in  their  hands»  and 
that  the  same  was  sufficient  to  pay  the  said  bill  over  and 
abote  any  claim  or  lien  that  the  said  defendants  then 
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had  on  the  said  sum  of  money,  and  independently  of  any 
right  which  the  defendants  had  to  retain  the  same  or  any 
part  thereof  in  their  hands^  and  although  notice  had  there- 
tofore, to  wit,  on  the  1st  of  January,  1833,  been  left  by 
and  on  the  behalf  of  the  said  plaintiff  at  the  Drawing 
Office  of  the  Bank  of  England  aforesaid,  for  the  payment 
of  the  said  bill,  for  a  reasonable  time  previously  to  the 
same  becoming  due ;  by  means  and  in  consequence  of 
which,  notice  of  dishonour  was  given  of  the  bill,  and  the 
plaintiff  injured  in  his  credit.  The  declaration  then  went 
on  to  state  special  damage,  that  Cooke  &  Gambling  did 
not  deal  with  the  plaintiff  and  trust  him  as  they  otherwise 
would. 

Pleas — Firsif  '*  that,  at  the  time  when  the  said  bill  of 
exchange  in  the  said  declaration  mentioned  was  presented 
and  shewn  to  the  said  defendants  for  payment  thereof^ 
they  the  said  defendants  had  not  in  their  hands  a  cash  ba- 
lance of  and  payable  to  the  said  plaintiff  sufficient  for  the 
purpose  of  paying  the  said  bill  of  exchange  in  the  said  de- 
claration mentioned,  in  manner  and  form  as  the  said  plain- 
tiff hath  above  in  his  declaration  in  that  behalf  alleged ; 
and  of  this  the  said  defendants  put  themselves  upon  the 
country,  &c.** 

Second, ''  that,  at  the  time  when  the  said  bill  of  exchange 
in  the  said  declaration  mentioned  was  presented  and 
shewn  to  them  the  said  defendants  for  payment  thereof^ 
the  said  supposed  cash  balance  in  the  said  declaration 
mentioned  had  not  been  in  their  hands  a  sufficient  and 
reasonable  time  to  enable  them  and  their  clerks  and  ser- 
vants to  know  of  the  same  being  in  the  hands  of  the  said 
defendants,  and  that  the  same  was  sufficient  for  the  pur- 
pose of  paying  the  said  bill  of  exchange;  and  of  this  the 
said  defendants  put  themselves  upon  the  country,  &c.** 


On  the  part  of  the  plaintiff,  Mr.  Cooke  of  the  firm  of 
Cooke  &  Gambling  was  called.  He  stated  that  the  plain- 
tiff had  been  a  corn  and  flour  factor,  and  that  their  firm 
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had  consigned  goods  to  him,  and  ceased  to  do  so  in  con- 
sequence of  a  letter  they  received  from  Mr.  Nimmo,  which 
stated  that  the  plaintiff's  acceptance  for  4£5/.  (the  bill 
mentioned  in  the  declaration)  had  been  dishonoured  and 
not  paid  till  the  next  day. 

Maule,  for  the  defendant,  objected  that  this  letter  was 
not  evidence. 

Parke»  B. — It  is  evidence  of  notice  to  this  witness;  but 
is  not  evidence  of  the  facts  stated  in  it 
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In  cross-examination  of  the  witness  Cooke,  F,  Pollock 
put  questions  as  to  the  state  of  the  plaintiff's  credit  at  the 
time  of  the  receipt  of  the  letter. 

TAesiger,  for  the  plaintifti  objected. 

Parke,  6. — Mr.  Pollock  may  cross-examine  with  a 
view  of  shewing  that  other  causes  besides  the  letter  oper- 
ated in  stopping  the  dealings. 

F.  PoUocL — ^I  do  not  deny  that  this  letter  was  the  im« 
mediate  cause  of  the  stopping  of  the  dealings;  but  there 
were  other  reasons  which  prevented  a  renewal  of  the 
dealings. 

Parke,  B. — I  think  that  you  may  ask  that. 

The  witness  stated,  that  the  plaintiff  had  after  this  time 
stopped  payment,  and  paid  a  composition  on  his  debts; 
and  that  the  witness's  father-in-law  advised  hhn  not  to 
deal  again  with  the  plaintiff. 

To  prove  the  state  of  the  plaintiff's  account  on  the 
S9th  of  January,  1833,  the  day  on  which  the  bill  men- 
tioned in  the  declaration  was  dishonoured,  the  plaintiff's 
pass-book  with  the  Bank  of  England  was  put  in.  By  this 
it  appeared,  that,  on  the  evening  of  the  SSth  of  January, 
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the  pLainUff 's  cash  balance  was  SSk  1S#.  Sd»,  and  that  in 
tbe  afternoon  of  that  day  a  check  for  SOW.  waa  paid  in 
apid  entered  short,  bat  waa  cashed  the  foDowing  monung. 
It  also  appeajpedt  that,  on  the  29th,  cash  to  the  amount  of 
195/.  was  paid  in  to  the  plaintiff  *s  credit  It  was  proved 
that  the  check  for  200/.  was  cashed  at  half  past  nine 
o'clock  on  the  morning  of  the  S9tl^  of  January ;  and  to  fix 
the  hour  at  which  the  cash  was  paid  in,  a  witness  named 
Penfold  was  called,  who  stated  that  he  saw  the  plaintiff 
liaying  in  cash  at  a  little  after  10  o^cIock  on  the  morning 
of  the  S9th,  and  that  both  he  and  the  pkindff  left  the 
Bank  together. 

To  prove  the  dishonour  of  the  bill  mentioned  in  the  de- 
claration, Mr.  Gardi  a  clerk  of  Messrs.  Masterman,  waa 
called.  He  said — "  I  presented  this  bill  at  the  Bank  on 
the  morning  of  the  S8th;  I  presented  it  at  a  quarter  past 
nine,  and  left  it;  I  called  again  at  11  o'ck>ck  on  the  same 
morning,  and  the  answer  was — ^'Not  sufficient  effects.* 
The  notary  has  dishonoured  bills  at  six  o'clock  in  the  even- 
ing to  present.**  In  his  crosa-examination,  he  said — "  We 
never  pay  after  five  o'clock,  nor  does  the  Bank;  but  we 
have  a  person  who  answers  the  notary  in  the  evening. 
I  received  the  bill  back  at  11  o'clock  in  the  morning  as  a 
dishonoured  bill.  The  person  who  answers  the  notary  gives 
die  same  answer  which  was  given  in  the  morning.^ 


F.  Pottoel.— Was  this  the  first  time  that  Mr.  Whita- 
ker*s  credit  had  been  affected  by  the  dishonour  of  a  biUf 

Theiigeft  for  the  plaintiff. — ^Any  other  biQ  must  he 
produced. 

Parke,  B. — ^The  witness  cannot  speak  of  a  bill  without 
pirqduqiqg  it 


F»  Pollock  withdrew  the  question,  and  asked — Had 
other  dishonoured  bills  of  Mr.  W  hit^ker  passed  through 
your  handf. 
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TheM^er  objected. 

Pakkb,  B. — ^That  general  question  may  be  asked,  as  it 
does  not  refer  to  the  contents  of  any  particular  bilL 

The  question  was  put. 

Thb  witness  further  stated,  that  if  a  biU  was  dishonoured 
in  the  morning,  and  funds  came  to  meet  it  in  the  course  of 
the  day,  the  clerk,  who  sees  the.  notary  in  the  evening, 
would  state  that  fact  and  mark  the  bill  with  hb  initiahf 
and  it  would  be  paid  on  the  next  day. 

It  was  proved  by  Mr.  Peel,  another  clerk  of  Messrs. 
Masterman,  that,  on  the  morning  of  the  30th  of  January, 
he  received  a  message  from  the  Bank  of  England,  in  con- 
sequence of  which  the  bill  was  sent  to  the  Bank,  who 
paid  it,  and  also  U.  6d.  for  the  noting.  Thiswitness  also 
stated,  that,  if  he  had  dishonoured  a  bill  in  the  morning, 
and  funds  came  in  during  the  course  of  the  day  to  meet  it, 
he  should  immediately  send  to  the  holder,  and  take  up  the 
bill. 

Mr.  Nimmo  was  called,  on  the  part  of  the  plaintiflT,  to 
produce  a  letter,  dated  January  SO,  18S3 ;  he  handed  itin, 
but  was  not  sworn. 

TAesiger,  for  the  plaintiff,  wished  to  look  at  the  letter 
before  it  was  put  in. 

F.  Pollock. — A  party,  who  calls  for  a  letter,  has  no 
right  to  see  it ;  and  if,  when  he  does  see  it,  he  finds  it  does 
not  suit  him,  to  return  it. 

Parke,  B. — ^Mr.  Thesiger  may  look  it  over,  to  see  if  it 
is  the  letter  he  calls  for. 

Tkesiger,  having  looked  at  it,  put  it  in. 
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It  was  a  letter  fromUfr.^Peel'td  Mr.  Nimmo;  and  in  it. 
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under  a  heading  "  Bills  returned/'  had  been  written  the 

words  and  fiffures — 

Whitakee  *^ 

V.  "  Whitaker,  425/.  U.  6d.— answer  *  Not  sufficient ;' "  but 

England?  ^^^  words  "  answer  not  sufficient*'  were  scratched  through 
with  a  pen,  and  a  mark  put  above  them,  referring  to  a 
note  at  the  bottom — ^*  since  taken  up/' 

It  was  proved  by  a  clerk  of  a  notary,  that  he  presented 
the  bill  at  the  Bank  on  the  evening  of  the  29th  of  Janu- 
ary, at  half-past  six  o'clock,  and  that  the  clerk  there 
said  that  there  were  not  sufficient  effects. 

F.  Pollock. — ^The  plaintiflf  complains  in  his  declaration 
of  the  refusal  of  the  bill  in  the  morning. 

Parke,  B. — One  important  question  will  be  as  to  what 
was  the  time  at  which  the  bill  was  presented.  Was  it  pre- 
sented at  a  quarter  past  nine,  or  later  ? 

F.  PoUock  cited  the  case  of  Marxetti  v.  WiUiafns(a). 

Parke,  B. — ^If  this  cash  was  paid  in  at  ten  o'clock,  or 
a  little  after,  the  question  of  reasonable  time  will  be  for 
the  consideration  of  the  jury. 

F.  PoUock  addressed  the  jury,  and  opened  that  he 
should  prove  that  the  sum  of  1952.  was  not  paid  in  till 
twelve  o'clock  on  the  S9th  of  January ;  and  that  when,  at 
eleven  o'clock,  the  answer,  *^  not  sufficient  effects,"  was 
returned,  the  Bank  of  England  had  not,  in  fact,  suffi- 
cient effects  of  the  plaintiff"  to  enable  them  to  take  up 
this  bilL 

Thesiger.—l  do  not  abandon  the  presentment  by  the 
notary. 

(o)  lB.&Ad.416. 
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Parke,  B. — I  think  that  your  pleadings  do  not  allow 
you  to  go  into  that. 

For  the  defendants  several  clerks  and  officers  of  the 
Bank  were  calledi  and,  from  their  evidence,  it  appeared 
that  the  account  of  every  customer^  who  has  a  right  to 
draw  checks  on  the  Bank,  or  to  accept  bills  payable  there, 
is  kept  in  two  duplicate  ledgers ;  and  that,  if  any  one  pays 
in  money  to  the  credit  of  a  customer's  account,  that  money 
is  put  in  one  of  certain  drawers,  which  are  cleared  every 
quarter  of  an  hour  by  clerks,  who  make  entries  of  the 
sums  in  cash  books,  these  entries  being  posted  into  the 
ledgers  every  quarter  of  an  hour  or  twenty  minutes. 
They  also  stated,  that  their  habit  was  always,  before  dis- 
honouring a  bill,  to  examine  the  cash  books  and  drawers, 
and  also  to  send  to  the  Bill  Office,  to  inquire  if  any  check 
had  been  paid  in  to  the  credit  of  the  customer,  which  had 
not  been  already  posted  in  the  ledgers ;  and  also  to  in- 
quire twice  of  the  clerks  in  the  Drawing  Office,  to  know  if 
any  money  had  been  paid  in — the  last  inquiry  being  im« 
mediately  before  the  answer  is  given  to  the  person  who 
has  presented  the  bill  It  was  proved  by  two  of  the  clerks 
of  the  Drawing  Office  of  the  Bank,  that,  from  the  circum- 
stance of  the  time  at  which  they  relieved  each  other  on 
the  &9th  of  January,  they  were  certain  that  the  sum  of 
195/.  must  have  been  paid  in  by  the  plaintiff  after  twelve 
o'clock  on  that  day. 


707 

1834. 

Whitakbr 

o. 
The  Bank  of 
England. 


Parke,  B.  (in  summing  up). — The  plaintifT  has  in  this 
case  stated  in  his  declaration  that  he  had  employed  the 
Bank  of  England  as  bankers,  on  the  terms  that  they 
"  would  honour  and  pay  for  and  on  behalf  and  on  account 
of  the  said  plaintiff,  out  of  any  cash  balance  of  and  pay- 
able to  the  said  plaintiff,  that  might  be  in  the  hands  of  the 
said  defendants,  as  such  bankers  as  aforesaid,  any  bill  or 
bills  of  exchange  which  might  be  accepted  by  the  plain- 
tiff payable  at  the  Bank  of  England,  upon  the  same  being 
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1834.  ^^^y  pi'^sented  there  for  pajnment  thereof,  by  the  jper^n 
or  persons  respectively  being  entitled  to  the  same,  and  to 
receive  the  money  therein  mentioned,  notice  having  been 
left  by  or  on  behalf  of  the  plaintiff  at  theDrawipg  Ofl^ce 
of  the  Baiik  of  England  aforesaid,  for  the  payment 
thereof,  previously  to  the  same  becoming  due,  such  Q«iah 
balance  being  sufficient  for  that  purpose,  over  and  abo.ife 
any  claim  or  lien  of  the  said  defendants  thereon,  and  in- 
dependently of  any  right  which  the  said  defendants  might 
have  to  retain  the  same,  or  any  .part  thereof,  in  their 
hands ;  and  such  cash  balance  having  been  in  their  hfuida 
a  sufficient  and  reasonable  time,  to  enable  them  .find  their 
clerks  and  servants  to  know  of  the  same  being  in  the  hmis 
of  the  said  defendants,  and  that  the  same  was  sufficient  for 
the  purpose  of  paying  such  bill  or  bills,  over  and  nbove  the 
claim  or  lien  of  the  said  defendants  thereon,  and  inde- 
pendently of  any  right  that  the  said  defendants  might 
have  to  retain  the  same,  or  any  part  thereof,  in  their 
hands.'*  The  plaintiff,  by  this  statement  inhisdeclarntka, 
describes  the  duty  of  the  Bank  of  England,  as  bankers, 
with  perfect  leorrectness.  The  declaration  then  states  the 
presentment  of  the  bill  in  question.  However,  a  preset- 
ment  of  a  bill  at  a  banker *s  for  payment  means  a  present- 
oient  within  the  hours  of  business.  The  deckratbnthisn 
goes  on  to  allege  that 'the  defendants  had  a  sufficient  sum 
in  their  hands  such  a  reasonable  time  before  the  present- 
ment of  the  bill,  as  to  enable  the  defendants'  servants  to 
know  it,  but  that  they,  contrary  to  their  duty,  dishonoured 
die  bill.  The  defendants,  by  their  plea,  only  deny  two 
things-^^hey  first  say,  that  they  had  no  sufficient  fwotd^  «(t 
the  time  of  the  presentment  of  the  bill;  and,  secondljt 
tkat  they  bad  not  sufficient  funds  a  reasonable  time 
before  the  bill '^  was  presented.  You  wlU,  therefore^ 
have  to  say  ^whether  there  was,  at  the  time  of  (ihe 
presentment. of  the  bill,  a  sufficient. sum  in  tiiA:.h«B4s.of 
the  defendants  to  enable  them.to  pay  this  biU;  «md  if  sp» 
wiiether  it  hadibeen  in?  their  hands.  arreiMOMUe  tiQie  ^r 
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their  servants  to  know  it.  It  is  proved,  that  the  bill  was 
left  by  the  clerk  of  Messrs.  Masterman^  at  half-past  nine 
o'clock^  on  the  29th  of  January ;  but  I  am  of  opinion  that 
that  is  not  to  be  considered  as  the  time  of  the  present* 
ment  of  the  bill^  and  that  the  bill  is  to  be  considered  as 
in  a  course  of  presentment  till  it  was  returned  with  the 
answer  to  Messrs.  Masterman's  clerk.  We  must,  there- 
fore, tabe  it  as  having  been  presented  at  eleven  o'clock. 
Now,  had  the  Bank  sufficient  funds  in  their  hands  at 
eleven  o*docky  and  at  a  reasonable  time  before?  It  is 
true,  that  this  bill  was  presented  after  banking  hours  by 
the  notary;  but  I  am  of  opinion,  that,  as  between  banker 
and  customer,  the  banker  was  not  bound  to  pay  after  five 
o'clock.  As  between  holder  and  acceptor,  the  acceptor 
may  pay  by  going  to  the  holder  at  any  part  of  the  day, 
although  he  has  refused  payment  in  the  morning.  It  has 
been  said,  that  a  private  banker,  if  funds  came  in  during 
the  course  of  the  day,  would  either  send  a  message,  or 
the  clerk  in  the  evening  would  tell  the  notary  that  there 
were  funds,  and  the  bill  would  be  paid  next  day.  This  the 
Bank  did  not  do;  but  what  would  be  the  difference? 
Here  the  bankers  wrote  on  the  next  day  to  the  country, 
saying,  that  there  were  not  sufficient  effects ;  but,  before 
their  letter  goes  to  the  post,  they  make  a  note,  stating 
that  the  bill  had  been  taken  up,  and,  this  being  sent  to 
the  Norwich  Bank,  Mr.  Nimmo  writes,  and  informs 
Messrs.  Cooke  &  Gambling  that  the  bill  was  dishonoured 
and  not  paid  till  next  day ;  and  the  whole  mischief  arose 
from  the  letter  stating  that  the  bill  was  not  pai/j  till  the 
day  after,  which  would  have  i3een  just  the  same  if  there 
had  been  an  answer  given  to  the  notary  that  funds  had 
come  in.  The  real  question  is,  whether  the  plaintiff  had 
a  sufficient  balance  at  the  Bank,  at  a  reasonable  time  be- 
fore eleven  o'clock,  on  the  29th  of  January?  It  is  clear 
that  he^ad  his  balance  of  the  evening  before,  and  also  that 
he  had  credit  for  the  SOOf.  check  before  that  hour  ;  and 
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the  most  material  point  in  dispute  is  as  to  tbe  time  at 
which  the  sum  of  195/L  was  pud  in.  Mr.  Penfold  states 
that  to  have  been  earlier  than  ten  minutes  past  ten.  The 
defendants'  witnesses  say,  that  it  could  not  haire  occurred 
till  near  twelve  o'clock,  and  certainly  not  till  after  eleven. 
They  state,  that  they  always  inquire  whether  money  has 
been  paid  in  since  the  commencement  of  the  day,  if  the 
amount  in  the  ledger  is  not  sufficient :  they  state,  too,  that 
they  also  inquire  at  the  Bill  Office  to  know  if  any  bills 
are  come  in,  and  of  all  the  clerks  at  the  Drawing  Office 
to  ascertain  if  any  money  has  been  pud  there;  and 
that  this  is  always  done  before  a  bill  is  dishonoured ;  and 
that,  if  any  such  bills  or  credits  have  come  in  to  sufficient 
amount,  the  bill  is  honoured,  although  there  has  not  been 
time  to  enter  those  credits  into  the  ledger.  The  plaintiff 
must  not  only  shew  that  he  had  funds  sufficient  in  the 
hands  of  the  Bank,  but  that  they  were  there  sufficiently 
early  to  have  been  known  to  the  principal  person  at  the 
Drawing  Office  at  eleven  o'clock.  It  has  been  said,  that 
the  defendants  have  given  judgment  against  themselves, 
by  paying  Is.  6dl  for  the  noting  of  the  bill.  However, 
that  payment  may  be  referred  to  the  omission  to  inform 
the  notary  that  the  bill  would  be  paid  next  day ;  because^ 
if  the  notary  had  been  told  that  the  bill  would  be  paid 
next  day,  he  would  not  have  noted  it.  The  simple  ques- 
tion is,  whether  the  plaintiff  had  sufficient  funds  at  the 
Bank  a  reasonable  time  before  eleven  o'clock?  If  he 
had,  he  is  entitled  to  recover  in  this  action;  but  the  issue 
lies  upon  him  to  prove  to  your  satbfaction  that  such  was 
the  case- 
Verdict  for  the  defendants. 


Therigeff  Plait,  and  Rawlinson,  for  the  plaintiff. 
F.  PoUocl,  Maule,  and  FoUeit,  for  the  defendanU. 
[Attomies^JIfttffTJ-  Dywn^  and  Fresk/UUL] 
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In  the  ensuing  ternii  Thesiger  applied  for  a  new  trial, 
on  the  grounds  that  the  Bank  of  England  ought  to  have 
paid  the  bill  when  it  was  presented  by  the  notary  in  the 
evening,  or  at  least  to  have  informed  him  that  they  had 
sufficient  funds ;  and  also,  that  the  verdict  was  against  t)ie 
weight  of  evidence. 
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Lord  Abinger,  C.  B. — All  that  bankers  contract  for 
is  to  pay  the  biUs  of  their  customers  within  banking 
hours,  which  are  between  nine  in  the  morning  and  five  in 
the  evening.  A  presentment  after  five  o'clock  is  not  for 
payment  but  to  charge  the  drawer,  and  is  for  the  purpose 
of  protesting  the  bill.  With  respect  to  the  paying  in  of 
the  195/.,  there  was  evidence  on  both  sides;  I  am  of 
opinion  that  that  on  the  part  of  the  defendants  prepon- 
derated. However,  at  all  events  that  was  a  question  for 
the  jury,  and  they  have  decided  upon  it.  With  respect 
to  the  point,  whether  the  Bank  should  give  notice  to  the 
holder  of  the  bill  when  they  receive  assets  during  the 
day,  we  think  that  that  is  not  raised  by  the  pleadings. 
Under  these  circumstances,  I  see  no  sufficient  ground  for 
disturbing  the  verdict. 


The  other  learned  Barons  concurred. 


Rule  refused. 
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Adjourned  Siiiing8inLondona/ierMichaehnasTerm,l8S4r. 

BEFORE  MR«  BARON  PARKB. 


^  Clark  and  Another,  Assignees  of  Sutton,  a  Bankrupt, 

^     ^  ,,^  V.  Nicholson,  Esq. 

Dec.  iSth.  »      1 

If.  sheriff  take  TrOVER  for  goods.— Plea,  that  the  plaintiffs  ought 

goods  in  execu-  ^^^  further  to  maintain  their  action  against  the  defendant, 

den  alter  an  act  ^  i^jii-  jl         i«   xin* 

of  bankruptcy,  because  he  brings  into  Court  z^l.  los.;  and  tne  plamtitts 

Ae^SS"  have  not  sustained  damage  to  a  greater  amount  (a).     Re- 

b"  AeJLS^.  plication,  that  the  plaintiffs  have  sustained  damages  to  a 

may  allow  to  the  ^reater  amount;  *'and  this,  the  plaintiffs,  assignees  as 

sheriff  the  ex-      * 
penses  of  the 

think  the  Msignees  must  haTe  sold  the  goods  if  they  had  not  been  sold  by  the  sheriff;  bnt  this  is 

""lf7  wpli^^o"J^concli^  to  «e  country  with  an  «  &c.,"  and  no  thuUter  be  added,  die  J«lge 
will  try  the  cause,  u  Ae  «  &c."  is  sufficient 


(a)  As  the  forms  of  the  plea  and 
repficadoti  are  not  tx)  be  fcmnd  in 
•oy  of  the  printed  coUectioBS)  we 
have  subjoined  them  :— 
"  The  30th  day  of  October,  in  the 
year  of  our  Lord,  1834. 

"  The  defendant,  by  Frederick 
John  Manning,  his  attorney,  says, 
that  the  plaintiffs,  as  assignees  as 
aforesaid,  ought  not  further  to 
maintun  their  aforesaid  action,  be- 
cause the  defendant  now  brings 
into  Court  the  sum  of  24/.  iSt. 
ready  to  be  paid  to  the  plaintiffs  as 
assignees  as  afbresud ;  and  the  de- 
fendant further  says,  that  the  plain- 
tifib,  as  assignees  as  aforesaid,  have 
not  sustuned  damages  to  a  greater 
amount  than  the  said  sum  of 
24/.  16s.  in  respect  of  the  cause  of 
action  in  the  declaration  mention- 
ed, and  this  he  is  ready  to  verify ; 
wherefore  he  prays  Judgment  if 


the  plaintiff^,  as  assignees  as  afore- 
said, ouglit  further  to  maintain 
thor  action,  frc." 
RepliciUian,^"  Thd    1st  day   of 

Kovember,  in  the  year  of  our 

Lord,  1834. 
^*The  plnnttfls,  assignees  as 
aforesaid,  say,  that  they  ought  not, 
by  reason  of  any  thing  by  the  de- 
fendant in  his  said  plea,  to  be  bar- 
red from  further  maintaining  their 
aforesaid  action  agunst  the  defen- 
dant, because  they  say  that  the 
pUdntifrs,as  assignees  as  aforesud, 
hare  sustained  damage  in  respect 
of  the  cause  of  action  in  the  de- 
claration mentioned  to  a  greater 
amount  than  the  said  sum  of 
24/.  15s.,  so  paid  into  Court  as 
aforesaid;  and  this  the  plaintiffs, 
assignees  as  aforesaid,  pray  may 
be  inquired  of  by  the  country,  &c." 


NiCBOLsoir. 
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aforesaid/  pray  may  be  inquired  of  by  the  country,  &c."         1834. 
There  was  no  nmiUier,  and  the  record  went  on — ••  There-      ^     '"^^ 

CL4BK 

fore  the  sheriffs  were  commanded  that  they  cause  to  come  *. 

here  on  the day  of twelve,  &c" 

BompaSf  Serjt,  for  the  defendant.-— There  is  no  issue 
joined  in  this  case;  there  is  no  simiUier. 

Parke,  B.— As  there  is  an  «<  ftc.**  that  will  do.  I  thbk 
you  may  go  on. 

i2.  F.  Richards,  for  the  plaintiffs. — I  hope,  to  avoid  dis- 
pute hereafter,  that  your  Lordship  will  allow  us  to  amend, 
by  adding  the  words,  "  and  the  said  defendant  doth  the 
Hke." 

Parke,  B.— The  "  &c."  wiU  do. 

Bompas,  Seijt,  cited  the  case  of  Bent  v.  Benjfon  (a). 

Parks,  B. — ^That  case  is  very  different  from  the  pre- 
sent. In  the  present  case  is  thpr^  any  uimiliUr  in  the 
issue  delivered? 

BomptUp  Serjt. — No,  my  Lord. 

R.  V.  Richardi. — ^They  accepted  the  issue,  and  did  not 
return  it,  as  they  ought  to  have  done. 

Bompas,  Sexjt. — The  issue  being  delivered  in  this  way, 
we  could  not  move  for  judgment  as  in  case  of  a  nonsuit. 
That  was  held  in  the  case  of  Brown  v.  Kennedy  (6). 

Parke,  S« — ^The  question  is,  whether  any  amendment 

(a)  Ante,  p.  21 7-    See  also  the     ante,  p.  56 1 . 
case  of   BawUmon  v.  Roantree,         (6)  2  Dowl.  Pr.  Ca.  639. 
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1834.  ^'  necessary.  I  think  that  the  best  way  will  be  not  to 
amend,  as  it  cannot  be  shewn  that  there  was  any  nmUiier 
in  the  issue;  but  I  will  try  the  case,  because  I  think  that 
the  *'  &c.*'  is  sufficient. 

It  appeared  that  the  defendant  was  the  sheriff  of  Surrey, 
and  that  he  had  levied  on  the  goods  of  the  bankrupt 
Sutton  under  a  writ  otjieri  facias,  after  an  act  of  bank- 
ruptcy committed  by  Sutton*  The  defendant,  as  sheriff, 
had  sold  the  goods;  and  the  amount  paid  into  Court  was 
the  amount  of  the  proceeds  of  that  sale,  after  deducting 
the  expenses  of  the  sale  itself,  but  not  deducting  any 
thing  for  sheriff's  poundage,. &c. 

IS.  Fl  Richards. — I  submit,  that,  as  the  goods  belonged 
to  the  assignees,  they  are  entitled  to  the  full  value  of 
them,  without  any  deduction  whatever. 

Parke,  B.  (to  the  jury). — If  you  think  that  the  as- 
signees must  have  themselves  «old  the  goods,  if  they  had 
not  been  taken  by  the  sheriff,  they  must  then  have  been 
put  to  the  expenses  of  the  sale;  and  that  being  so,  you 
may,  if  you  think  proper,  allow  those  expenses  to  the 
sheriff. 

Verdict  for  the  defendant. 

JL  Vm  Richards,  and  Wilson,  for  the  pluntiflfs. 
Bompas,  Serjt.,  for  the  defendant 

[Attoniies— Af.  Thompton^  and  JUofuitfi^  8f  iSon.] 


BEFORE  LORD  ABINGBR,  C  B.,  MR*  BARON  PARKE,  MR.  BARON 
ALDBRSON,  AND  MR.  BARON  GURNET. 

R»  V.  Richards  applied  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  entered  for  the  plaintiff  for 
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GL  Ss;  the  expenses  of  the  sale,  or  why  there  should  not 
be  a  new  trial,  on  the  ground  that  the  learned  Baron 
should  have  directed  the  jury  not  to  allow  the  sheriff  the 
expenses*  of  the  sale. 

Lord  Abinger,  C.  B. — ^You  cannot  apply  to  alter  the 
▼erdict,  unless  the  learned  Baron  gave  you  leave  to  move, 

22.  F.  Richards. — There  was  no  leave  given. 

Lord  AbingeRj  C.  B. — ^The  general  practice  in  these 
cases  has  been  for  the  jury  to  fix  the  amount  of  damages, 
by  taking  the  value  of  the  goods,  and  deducting  those 
payments  which  the  assignees  must  have  made. 

R.  V.  Richards. — ^Under  the  old  rules  of  pleading,  this 
was  a  matter  of  little  consequence;  but  it  now  involves  the 
whole  costs  of  the  cause. 

Lord  Abinger,  C.  B. — It  was  a  question  for  the  jury, 
and  they  thought  the  assignees  must  have  been  put  to  the 
expense  of  a  sale. 

R.  V.  Richards, — Suppose  that  a  party  had  goods  in 
three  counties.  Are  the  assignees  to  be  charged  with  the 
expense  of  three  distinct  sales  ? 

Alderson,  B. — ^What  have  you  lost  in  this  case?  If 
you  had  had  the  goods,  you  must  have  sold  them,  and 
would  have  got  the  net  proceeds,  and  that  is  what  you 
bavejiow. 

Gurney,  B. — I  recollect,  that,  in  one  case,  the  parties 
notified  to  the  sheriff  that  they  bad  an  opportunity  of 
selling  by  private  contract,  and,  notwithstanding  that, 
the  execution  creditor  sold,  and  there  the  jury  would  not 
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allow  the  expenses  of  the  sale ;  but  you  did  not  ^ve  any 
evidence. 

R.  V.  Richards. — In  the  case  of  Glasspoole  v.  Young  (a)» 
where  a  man  and  woman  bad  married  and  were  living  to- 
getherj  but  it  was  afterwards  discovered  that  the  marriage 
was  void,  as  the  man  had  another  wife  living,  the  sheriff, 
who  had  seized  the  goods  of  the  woman  under  an  execu- 
tion against  the  man,  had  a  verdict  against  him  for  the 
full  value  of  the  goods,  though  it  exceeded  the  price  for 
which  they  were  sold ;  and  the  Court  of  King's  Bench 
would  not  disturb  the  verdict. 

GuRNEY,  B. — There  the  plaintiff  never  meant  to  sell 
at  all. 

R.  V.  Richards. — I  submit,  diat  the  plaintiffs  are  enti- 
tled to  the  full  value  of  the  goods,  without  any  deduction. 

Lord  Abimgeb,  C.  B.— We  do  not  lay  it  down  as  mat- 
ter of  law  in  any  case;  but  we  say  that  the  jury  are  enti- 
tled to  make  these  deductions,  if  they  think  them  fair.  If 
goods  had  been  sold  in  three  counties,  that  would  be  mat- 
ter of  evidence. 

Rule  refused. 

(a)  4M.&R.63d. 
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1834- 
HoMAN  V.  Thompson.  j)cc,  leth. 

ASSUMPSIT  by  tbe  plaintiiF,  as  the  payee^  against  the  ic  was  agreed 
defendant,  as  the  maker  of  a  promissory  note,  dated  the  puintr^.tbede- 
Ist  of  March,  1884,  for  20/.,  payable  one  month  after  [h!lfAlid"cfen-' 
date.    There  were  also  two  counts  for  money  lent,  and  <iant  should 
on  an  account  stated.     Plea,  Jirsi,  to  the  first  count —  for  20/.,  and 
that  the  defendant  had  not  any  consideration  or  value  for  Hj ghouiJ*^"^ 
makinff  the  note;  second,  to  the  other  counts — ^non  as-  on  hu  banker  for 

.__,       .  ,  iii.1         111  20^,  and  pay  in 

sumpsit.     Replication-'that  the  defendant  had  value,  to  this  note,  and 

-.u    oiM  r^\  the  plaintiff  waa 

Wit,  20/.  (a).  tohaye7/.12i., 

and  the  two 
others  6L  it. 

Erie,  for  the  plaintiff,  claimed  the  right  to  begin,  on  each.    The 
the  ground  that  the  affirmative  was  on  the  plaintiff;  and  pn^redl^nd" 
he  cited  a  case  tried  before  Mr.  Baron  Oumey,  in  which  ^•'l^"^^^^^^^ 
that  learned  Baron  allowed  the  plaintiff  to  begin,  and  to  ?'•  ^'m  >«<  h. 
put  m  the  bill,  and  then  leave  it  to  the  defendant  to  im-  at  first  agreed, 
peach  the  consideration  (6).  note  becme 

due,  they  should 

Parke,  B. — ^As  the  bill  is  admitted,  I  think  the  defen-  respectiyeshares 
dant  ought  to  begin.    I  held  yesterday,  that,  if  no  evi-  S.^tSd  piiinUff 
dence  is  intended  to  be  given,  on  the  part  of  the  plaintiff,  ^"^Jj"'**^* 
on  the  money  counts,  the  general  issue  pleaded  to  those  vide  121.  8«. 
counts  will  not  entitle  the  plaintiff  to  begin,  as  the  ob-  Held,  thaCif 
ject  of  an  opening  is  to  put  the  jury  in  possession  of  ^v^'hS^notc 

for  the  accom- 
modation of  the  plaintiff  and  H.,  the  plaintiff  would  not  be  entitled  to  recover  on  it;  but  that,  if  the 
plaintiff  was  to  advance  20^,  and  receive  7/.  12«.  as  a  gif^,  the  plaintiff  could  recover  the  whole 
of  the  20^  on  the  note : — Held,  also,  that,  if  the  defendant  was  to  be  only  security  for  12^  St.,  he 
would  be  liable  only  to  that  amount;  and  that,  if  each  was  to  repay  his  own  share,  the  plaintiff 
could  only  recover  6L  it.  from  the  defendant,  and  that  H.  saying  afterwards  that  he  would  pay 
121. 8s.  would  make  no  diflbrence«  unless  the  plaintiff  then  made  a  new  bargain  to  release  the  de* 
fondant  from  liability  altogether. 

On  an  Issue  whether  consideration  was  given  by  the  plaintiff  for  a  note,  the  letters  of  the  plain- 
tiff, shewing  that  he  was  pressed  for  money,  are  evidence  for  the  defendant. 

If  a  witness  on  the  voire  dire  be  asked  whether  he  is  liable  to  pay  the  attorney,  and  he  say  that 
he  is  not,  a  letter  written  by  him  may  be  put  into  his  hand,  and,  after  he  has  looked  at  it,  the 
qvestion  may  be  put  again. 

(a)  As  to  this  form  of  pleading  (6)  The  case  of  Barnard  v. 
see  tbe  case  of  Ea$ton  ▼.  Prateketi,  Weekes,  executor  of  Weekes,  tried 
post,  p.  736.  at  WestoiiiiBter,  Dec*  12, 1834. 
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1834.        ^^^  ^^^^  y^^  mean  to  prove  by  your  witnesses.    My  own 

impression  is,  that  the  defendant  should  begin ;  but,  as 

my  brother  Gurney  held  otherwise,  I  shall  act  on  that 

Thompsoii,    precedent  in  this  instance,  and  consider  of  the  matter, 

with  a  view  of  laying  down  some  general  rule  (a). 

Erle^  for  the  plaintiff,  put  in  the  note. 

Bcarstouf,  for  the  defendant,  addressed  the  jury;  and, 
to  prove  the  want  of  consideration,  he  called  Mr.  Howell, 
the  brother-in-law  of  the  plaintiff. 

This  witness  was  examined  on  the  voire  dire;  and  he 
stated  that  he  was  not  liable  to  pay  the  costs  of  the  de- 
fence in  this  action. 

Erlef  for  the  plaintiff,  proi>osed  to  put  a  letter  into  the 
band  of  the  witness,  which  he  had  written  to  the  plaintiffs 
wife. 

Barsiow. — Is  not  this  going  beyond  an  examination  on 
the  voire  dire  ? 

Parke,  B. — You  may  shew  the  letter  to  the  witness^ 
and  then  ask  him  if  he  is  liable  to  the  attorney. 

The  witness,  having  looked  at  the  letter,  said  that  h^ 
was  not  liable. 

Two  letters  of  the  plaintiff,  written  to  this  witness,  were 

put  in,  with  a  view  of  shewing  that  the  plaintiff  was 

'  pressed  for  money  about  the  time  when  the  note  was  given. 

One  of  them  stated  that  he  was  in  want  of  a  sum  of 

3/.  13s.  lldL  to  pay  poor's  rate ;  and  the  other  stated  that 

(a)  See  the  case  of  MUU  ▼.  Odtfy,  post,  p.  728. 
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he  could  not  pay  Saunders,  whom  the  witness  stated  t6        iq^^ 
be  the  plaintiff  k  landlord. 

Erlet  for  the  plaintiff. — ^I  submit  that  these  letters  are 
not  evidence.  The  question  is,  whether  the  plabtiff  gave 
consideration  for  this  particular  bill. 

Parke,  B. — I  think  they  are  relevant  to  the  issue,  and 
that  I  must  receive  them. 

The  witness  Howell  stated,  that,  previously  to  the 
Ist  of  March,  he  had  promised  the  plaintiff  an  advance 
of  7L  12s.;  and  that,  on  that  day,  the  plaintiff  asked  him 
to  get  the  defendant  to  give  him  a  note  to  enable  him  to 
get  7/.  12s.  to  pay  his  rent.  The  defendant  consented  to 
do  so,  and  the  present  note  was  made ;  and  the  plaintiff 
said  that  he  could  draw  on  money  at  Messrs.  Hopkinson's, 
of  which  he  was  a  trustee ;  but  that,  if  this  note  was  paid 
in,  he  should  keep  the  balance,  though  he  drew  a  check 
for  SOL  The  plaintiff  drew  the  check,  which  was  cashed, 
and  this  note  was  paid  in  to  the  plaintiffs  credit  at  Messrs. 
Hopkinson's. 

In  cross-examination  this  witness  said,  that  the  defendant, 
when  he  made  the  note,  said,  that  he  wanted  money  for 
his  own  accommodation ;  and  it  was  agreed  by  the  plain- 
tiff, the  defendant,  and  the  witness,  that,  after  the  plaintiff 
had  received  IL  lis.,  the  witness  and  the  defendant  should 
divide  the  residue  of  the  SO/,  between  them.  The  witness 
further  stated,  that  he  paid  in  the  note  at  Messrs.  Hop-* 
kinson's,  and  got  cash  there  for  the  plaintiff's  check  for 
SOL,  of  which  he  pud  71.  lis.  to  the  plaintiff;  but,  the 
defendant  having  received  some  other  money,  the  witness 
kept  the  defendant's  share  and  his  own  too ;  that  it  was 
then  agreed  that  the  plaintiff  should  pay  7/.  lis.  towards 
meeting  the  note,  and  the  witness  and  the  defendant  6/.  4^ • 
each ;  but,  on  the  witness  and  the  plaintiff  meeting  on  the 
day  after,  it  was  agreed  between  them  that  the  plaintiff 
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should  give  the  witness  IL  lUs.,  and  that  the  witness 
should  take  up  the  note. 

Thomfmn.  Parke,  B.  (in  summing  up).— It  is  quite  dear  that  80/. 
has  come  out  of  the  pocket  of  the  plaintiff,  and  that  the 
defendant  has  had  no  part  of  the  money )  and  if  the  de- 
fendant subscribed  this  note  partly  for  the  plaintiff^s  ac- 
commodation,  and  partly  for  that  of  the  witness  Howell, 
the  plaintiff  cannot  recover.  If  the  pUntiff  was  to  ad« 
vance  20/.  on  the  credit  of  the  defendant,  and  the  pUuutiff 
was  to  ^have  7/.  12s.  as  a  gift  for  so  doing,  the  plaintiff 
will  be  entitled  to  recover  the  whole  amount  of  the  note ; 
but  if  you  think  that  the  defisndant  was  only  to  be  secu- 
rity to  the  plaintiff  for  the  sum  of  12/.  8s.,  the  plaintiff 
would  be  entitled  to  a  verdict  for  that  amount  only.  There 
is  also  another  view  of  the  case,  which  is  this  :*^if  the 
witness  had  arranged  to  advance  7L  I2s.  to  the  plaintiff, 
and  could  not  do  it ;  but  it  was  afterwards  agreed  that  the 
plaintiff  should  have  7/.  I2s.,  and  the  two  other  parties 
6/.  4fs.  each,  the  defendant  would  be  liable  to  the 
amount  of  6L  4f .  This  certainly  seems  to  have  been  the 
agreement  at  first,  and,  though  the  plaintiff  and  witness 
met  next  day,  and  the  witness  said  he  would  pay  the  whole 
12L  Ss.,  that  would  not  alter  the  liability  of  the  defendant 
on  the  original  agreement  when  the  note  was  made,  unless 
you  think  that  there  was  an  agreement  by  the  plaintiff  af- 
terwards to  release  the  defendant  from  paying  any  share  at 
all.  You  will  first  consider  whether  the  SOL  was  advanced 
by  the  plaintiff  to  the  witness  Howell,  the  defendant  being 
the  surety;  if  so,  the  plaintiffmay  recover  the  whole  amount, 
though  he  received  7/.  I2s.  as  a  gift.  But,  if  you  think 
the  defendant  was  to  be  surety  to  the  plaintiff  for  191*  8s. 
only,  your  verdict  must  be  for  that  sum ;  or  if,  by  the  on* 
gbal  agreement,  each  of  the  three  was  to  provide  for  his 
own  share,  the  plaintiff  will  be  entitled  to  recover  6/.  4^., 
although  the  defendant  did  not,  in  fact,  get  any  part  of  that 
6/.  4«.,  unless  the  plaintiff  agreed  to  release  the  defendant 
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frond  diat  bargain,  and  made  a  new  arrangement;  as  in        1^3^ 

that  case  the  defendant  would  be  entitled  to  a  verdict.  ^    v  ■  ^ 
If  you  think  that  was  so,  I  wish  you  to  teU  me  that  such       ^^^^^^ 

is  the  view  you  take  of  the  matter,  as  I  have  some  doubt  Thompson. 
whether  ihe  defendant  may  be  able  to  avail  himself  of 
that  deiSmee  under  this  plea. 

Verdict  for  die  plaintiff— Damages,  IS/.  Ss. 

Erie,  for  the  plaintiff,  applied  for  a  certificate  that  this 
was  a  proper  cause  to  be  tried  in  this  Court,  which  was 
granted  by  the  learned  Baron. 

Erie,  and  Petersdorff,  for  the  plaintiff. 
BatsioWf  for  the  defendant. 

[Atiornies — Torkinglon,  and  AuttenJ] 


Smart  v.  Raynbr.  j^  ^^^ 

Assumpsit  on  a  bin  of  exchange,  dated  mh  August,  in„  assumptic 
18S1,  drawn  by  Aaron  Sillito  on  the  defendant,  payable  eLnJriuh'a 
three  months  after  date  to  the  drawer  or  his  order,  for  14/.  «>««« «!»»  •» 

tccount  statedy 

16^.,  accepted  by  the  defendant,  and  indorsed  to  the  thedefendaat 
plaintiff.     ^S^courf  count,  on  a  bffl  drawn  12th  October,  £!*5?elSJ"tton 
1831,  by  A.  Sillito  on  defendant,  payable  one  month  after  *«  •»'"■'  "^^ 

'     ^  »  r  /  non  aasutnpiu 

date  to  the  drawer's  order,  for  12L  17*.,  accepted  by  de-  totheiccount 
fendant,  and  indorsed  to  the  plaintiff.  Tfdrd  count,  on  that  the  defen'. 
an  account  stated.  rtitltJ. 

Pleas.— JRr*^  to  the  first  count,  that,  on  the  Ist  of  the  piaintiri 

ooontei  have 

January,  1834,  one  Aaron  Sillito  paid  the  plaintiff  the  wme  evidence 
sidd  sum  in  the  said  bill  mentioned,  in  full  satisfaction  of  Munraponan 
the  said  bill,  and  all  damages,  &c.,  and  plaintiff  accepted  •«»««*  "t^^ 
the  same.    Second  plea,  a  similar  plea  to  the  second  count 
mrd  plea  to  the  third  count,  non  assumpsit.    Replica- 
tion— traversing  the  first  and  second  plea. 
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R^  V.  Richards,  for  the  plaintiff, — ^I  submit,  that,  as 
there  is  the  general  issue  pleaded  to  the  count  on  an  ac- 
count stated^  I  am  entitled  to  begin. 

Parke,  B. — ^Have  you  any  evidence  to  give  upon  the 
account  stated?  If  you  have  not,  the  defendant  must 
begin ;  and  the  only  object  of  an  opening  is  to  state  to 
the  jury  the  evidence  that  you  propose  to  adduce.  If  yoa 
have  no  evidence  but  the  bills,  the  defendant  must  begin. 

R.  V.  Richards. — As  this  is  an  action  against  the  ac- 
ceptor, a  very  little  more  evidence  than  the  bills  would 
entide  the  plaintiff  to  recover  on  the  account  stated* 

Parke,  B. — Have  you  any  other  evidence  on  the  ac- 
count stated  except  the  bills  ? 

R.  V.  Richards.— ^o,  my  Lord. 

Parke,  B. — ^The  defendant  must  begin. 

C.  CresstoeU,  for  the  defendant,  opened  his  case,  and 
called  witnesses. 

Verdict  for  the  plaintiff. 

R.  V.  Richards,  for  the  plaintiff. 
C  CressweU,  for  the  defendant. 

[Attoraies^I).  Lay,  and  Watton  ^  Sow.'] 
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1834. 
Howell  r.  Jackson.  2)a.  isth. 

JrALSE  imprisonment.  —  Pleas,  Jif^ti  Not  Guilty,  if  •  person  con- 
Second,  that  the  defendant  was  possessed  of  a  public-  J"d£>J|J;^^  *" 
house,  and  that,  at  between  the  hours  of  9  and  10  o*clock  manner  in  a 

pubUc~houi6f ' 

on  the  night  of  the  6th  of  November,  1833,  the  plaintiff  was  and  the  land- 
in  the  house,  **  and  conducted  himself  in  a  riotous,  quarrel-*  ^^  [Tdepiirt, 
some,  disorderly,  and  uncivil  manner*'  to  the  defendant  •ndherefoicto 

'^  ^  do  so*  the  land- 

and  his  servants,  and  committed  a  breach  of  the  peace  lordiijoitified 
therein;  that  the  plaintiff  was  requested  to  depart,  and  onhimtoplu 
refused  to  do  so,  whereupon  the  defendant,  in  defence  of  ^Me  oi^lu 
the  possession  of  his  house,  gently  laid  his  hands  on  the  lord  has  hold  of 
plaintiff  to  remove  him ;  and  because  the  said  plaintiff  out,  the  person 
then  and  there  forcibly  and  violently  resisted  the  said  re-  ^e  Undic^^ 
moval,  and  because  the  said  defendant,  from  such  resist-  tw»  *••»•«- 

saultj  and,  if 

ance,  was  wholly  unable  to  remove  the  said  plaintiff,  the  it  u  seen  by  a 
said  defendant  gave  charge  of  the  sud  plaintiff  to  one  bjuatified^' 
S.  B.  Ward,  a  watchman,  duly  assigned  to  keep  watch  ^^^^^^ 
and  ward  in  the  parish  and  ward  aforesaid,  during  the    So,ifapenion» 
night  of  the  said  6th  of  November,  ('*  who  then  and  there  mittingany  as- 
saw  and  had  view  of  the  said  breach  of  the  peace  so  com-  JlJJiJf^^to'rh^ 
mitted  by  the  plaintiff,**)  and  requested  the  said  watchman  "<»  ^  •  p«*>- 
to  remove  the  plaintiff;  that  the  watchman  gently  laid  would  create 
his  hakids  on  the  plaintiff  to  remove  him,  and  take  him  ^ujet  'the  nei^. 
before  a  justice  of  the  peace;  and  it  being  at  a  late  hour  ^^^^J"** 
of  the  night,  and  an  unreasonable  time  to  take  the  plain-  passing  along 
tiff  before  such  justice,  the  watchman  took  the  plaintiff  to  street,  tUs 
a  certain  watchhouse,  to  appear  before  John  Lloyd,  the  rSrwuAo'fi^ 
constoble  of  the  night  there.     That  the  constable  of  the  P«<»  •«  wouW 

^  not  only  Justify 

night  committed  the  plaintiff  to  Giltspur  Street  Compter,  the  landlord  in 
That  the  next  morning  the  plaintiff  was  taken  before  the  M^llSllt^d?'* 
Right  Hon.  Sir  Peter  Laurie,  Knt.,  then  being  Lord  {^^'^^^ 
Mayor  of  London,  and  by  him  discharged.  The  Miref  lordfaiimmedi- 
plea  was  similar,  except  that  it  omitted  all  that  part  of  the  person  into  the 
former  plea  which  related  to  those  matters  which  were  !^I|^^^ 

prorided  that 
this  had  occur- 
red in  the  presence  of  the  officer. 
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1334.        subsequent  to  the  taking  of  the  plaintiff  to  the  constable 
"*— V — '      o{  the  night.    Replication  to  the  second  and  third  pleas, 

Howell        j^  iigurid. 

Jackion.  On  the  part  of  the  plaintiff,  it  was  proved  that  the  de* 

fendanty  who  kept  the  Hercules  public-house  in  Leaden* 
hall  Street,  gave  the  plaintiff  into  the  charge  of  a  watch* 
man,  who  took  him  away  in  custody.  The  witnesses  called 
on  the  part  of  the  plaintiff  stated  that  they  did  not  see  the 
plaintiff  commit  any  disturbance. 

For  the  defendant,  Ward  the  watchman  was  called. 
He  stated,  that,  on  the  evening  of  the  6th  of  November, 
be  was  on  duty,  and,  in  consequence  of  hearing  a  noise, 
he  went  into  the  defendant's  public-house,  where  he  found 
the  plaintiff  and  five  or  six  other  young  men  **  skylarking, 
biHineting,  and  kicking  up  a  rumption;  and  there  was  a 
inece^f-work.**  This  witness  explained,  that,  by  the  term 
'*  bonneting,'*  he  meant  that  the  persons  were  striking 
each  other  upon  the  hat,  so  as  to  drive  the  hat  down  over 
the  face  of  the  wearer.  Of  the  terms  '^  skylarking'*  and 
**  rumption,'*  he  gave  no  explanation.  This  witness  stated 
that  he  took  the  plaintiff  by  the  collar,  and  led  him  out  of 
the  house,  and  took  him  for  about  fifteen  yards  along  the 
street,  when  he  let  the  plaintiff  go,  and  the  latter  imme- 
diately said  he  would  go  back  and  have  his  revenge,  and 
went  in  a  direction  towards  the  defendant's  house.  This 
witness  fiirther  stated,  that  he  went  round  his  beat,  and 
that,  on  his  return  to  the  neighbourhood  of  the  defen- 
dant*8  bouse,  he  heard  a  person  at  the  door  of  it  cry 
**  watch,'*  and  that  he  in  consequence  went  in,  and  there 
found  the  plaintiff  sitting  down,  whereupon  the  witness 
sprung  his  rattle,  and  the  defendant  tried  to  put  the 
plaintiff  out  of  the  house,  the  plaintiff  having  hold  of  the 
defendant's  collar  to  resist  being  put  out ;  upon  which  the 
witness,  with  the  assistance  of  another  watchman  named 
Griffith,  took  the  plaintiff  into  custody,  and  took  him  to 
the  watchhouse,  firom  which  he  was  sent  to  Giltapur 
Street  Compter. 
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ParkBj  B.|  (in  summing  up). — In  order  to  inake  out  this 
defence,  and  to  substantiate  the  special  pleas,  you  must 
be  satisfied  that  the  plaintiff  had  committed  a  breach 
of  the  peace,  and  that  the  watchman  saw  him  do 
so.  If  a  man  comes  into  a  public-house,  and  conducts 
himself  in  a  disorderly  manner,  and  the  landlord  requests 
him  to  go  out,  and  be  will  not,  the  landlord  may  turn  him 
out.  There  is  no  doubt  that  a  landlord  may  turn  out  a 
person  who  is  making  a  disturbance  in  a  public-house, 
though  such  disturbance  does  not  amount  to  a  breach  of 
the  peace.  To  do  this,  the  landlord  may  lay  hands  on 
him ;  and  in  so  doing  the  landlord  is  not  guilty  of  any 
breach  of  the  peace.  But  if  the  person  resists,  and  lays 
bands  on  the  landlord,  that  is  an  unjustifiable  assault  upon 
the  landlord ;  and,  if  the  watchman  in  this  case  saw  such 
an  assault  committed,  that  would  make  out  the  pleas. 
There  might,  it  is  true,  be  a  sufficient  breach  of  the  peace 
to  justify  the  defendant  as  the  landlord  of  the  house  in 
giving  the  plaintiff  into  custody  withou^^is  assault^  and 
even  if  there  was  no  assault  at  all.  For  if  the  plaintiff  made 
such  a  noise  and  disturbance  as  would  create  alarm,  and 
would  disquiet  the  neighbourhood  and  the  persons  pass- 
ing along  the  adjacent  street,  that  would  be  such  a  breach 
of  the  peace  as  would  not  only  authorize  the  landlord  to 
turn  the  plaintiff  out  of  the  house,  but  it  would  also  give 
the  landlord  a  right  to  have  the  plaintiff  taken  into  cus- 
tody, if  this  occurred  in  the  view  of  the  watchman,  v  The 
watchman.  Ward,  has  said  that  he  saw  the  piece-of-work, 
and  what  he  calls  bonneting,  the  first  time  he  went  into 
the  house.  Now,  if  the  plaintiff  and  others  were  then 
conducting  themselves  in  a  manner  calculated  to  disturb 
the  neighbourhood,  this  would  justify  the  watchman  in 
turning  the  plaintiff  out  and  in  taking  him  into  custody,  if, 
on  his  going  to  the  house  the  second  time,  he  found  the 
plaintiff  still  there.  You  will  first  consider  whether  the 
defendant  had  hold  of  the  plaintiff,  endeavouring  to  put 
him  out ;  and  whether  the  plaintiff  laid  hands  on  the  de- 

VOL.  VI.  c  c  c  N.  p. 
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1834.  fendant  toresrist  that;  for,  if  that  were  so,  and  the  watch- 
man saw  it,  that  would  make  out  the  justification.  But 
should  you  think  that  that  is  not  made  out,  are  you  satis- 
fied that  there  was  on  the  first  occasion  such  a  disturb- 
ance, in  which  the  plaintiff  took  part,  as  was  calculated  to 
disturb  the  neighbourhood,,  and  that  the  watchman  then 
saw  it^  as  that  would  justify  the  watchman  in  taking  the 
defendant  into  custody  when  he  found  him  in  the  public- 
house  on  the  second  occasion,  and,  h  fortiori,  that  would 
be  so  if  the  watchman  saw  the  plaintiff*  still  joining  in 
such  a  disturbance  as  would  amount  to  a  breach  of  the 
peace;  I  mean  on  the  second  occasion,  when  the  plaintiff 
was  taken  into  custody. 

Verdict  for  the  defendant. 

Thestger,  and  Moody ^  for  the  plaintiff. 
Andrews y  Serjt,  and  Buttf  for  the  defendant. 
[Attornies--il.  Murphy,  and  R.  M.  Hill.'} 


Dec.  im.  HOLTUM  V.  LOTUN. 

A.  caused  B.       M^  A  LSE  imprisonment. — The  declaration  was  in  the  usual 

cu.tiy'TJSll*!  fo™-     Plea-Not  guilty. 

picion  of  felony,       It  appeared  that  the  defendant,  who  was  a  stage-coach- 

and  taken  be-  f*^,     .  .,..«../  i. 

fore  a  mafps-  man,  had  given  the  plaintitt  m  charge  to  a  policeman,  on 
manded  B.'for  Suspicion  of  having  stolen  a  box  from  the  boot  of  his  coach. 
two  days,  and      The  plaintiff  was  taken  to  the  station-house  and  thence 

then  discharged  * 

him:— Sembie,  before  a  magistrate,  who  remanded  him  for  two  days,  at 
daration  for        the  expiration  of  which  time  he  was  discharged. 

false  imprison- 
ment (in  the 

usual  form), can-      Parke,  B.,  (in  summing  up). — I  think  that  the  defen- 

not  recover  for       ,  .  ,.\\     n        i       .  • 

the  two  days'  daut  IS  not  liable  for  the  imprisonment  subsequent  to  the 
aaOTtheTe  "^      time  when  the  plaintiff  was  remanded  by  the  magistrate,  as 

mand. 

Whether  he 
could  do  M  if  it  were  stated  as  special  damage — Quaref 
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that  was  the  act  of  the  magistrate;  but  I  will  give  the         13^^ 
plaintiff's  counsel  leave  to  move  to  increase  the  damages, 
iff  by  your  verdict,  you  will  sever  the  damages  prior  and 
subsequent  to  the  remand. 

Comtfn,  for  the  plaintiff. — ^The  remand  was  at  all  events 
the  consequence  of  the  defendant's  act,  and  the  defendant 
is  liable  for  all  consequences  of  the  wrongful  act  originally 
committed  by  him;  and,  if  it  were  not  so,  the  plaintiff 
would  be  without  remedy,  as  no  action  will  lie  against  the 
magistrate.  It  is,  I  submit,  a  special  damage  resulting 
from  the  original  wrongful  act  of  the  defendant  (a). 

Parke,  B. — ^That  is  a  nice  question ;  but  there  is  no 
such  special  damage  stated  in  the  declaration. 

The  jury  fotmd  for  the  plaintiff,  with  20L 
damages  for  the  imprisonment  before  the 
remand. 

HiU^  for  the  plaintiff. — I  shall  certainly  not  move,  as  I 
am  satisfied  with  the  verdict 

HUlf  and  Comyn^  for  the  plaintiff. 

TAesiger,  for  the  defendant. 

[Attonaies— D.  WirCf  and  Danaldton.'] 

(a)  See  the  case  of  Scott  y.  Shepherd,  3  VTiIl  403. 
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1834. 

Dec.  \9th.  Mills  r.  Oddy. 

A.hadparchu.  ASSUMPSIT  on  a  check  upon  the  Bank  of  England. 

tion  w'linde'r.  The  first  count  of  the  declaration  stated,  that  the  defen- 
inThou?rnii  *■*"*'  ^"  *®  ^^^*  ^^  August,  1834,  made  his  draft  or  order 
refused  to  pay    in  writing  for  the  payment  of  money,  commonly  called  a 

acheckwhichhe   ii»ii  ji»  j- 

bad  given  for  Danker  8  checK,  and  directed  it  to  certain  persons,  by  the 

SuftTe '*•  *"*"  ^*y'^  ^^^  description  of  the  cashiers  of  the  Bank  of  Eng- 

Tabfc  to°the  ^*"^'  *"^  thereby  required  them  to  pay  the  plaintiff  or 

superior  land-  bearer  39/.  18«.,  which  check  the  defendant  delivered  to 

thanTt"  S**^**  th®  plaintiff.     It  then  averred  presentment,  and  that  the 

ihe^ie^—  **  cashiers  did  not  pay,  &c.     Second  count,  on  an  account 

Held,  that  the  Stated.    Plea,  as  to  the  first  count  of  the  declaration — 

lord's  soUdtor  ''  That  there  was  not  at  any  time  any  consideration  or  va- 

peUabie  to  pro-  '"®  ^^^  ^^^  ^^^  ^**^  defendant's  making  the  said  draft  or 

duce  the  coun.  order,  or  for  paying  the  amount  thereof,  and  this  he  the  said 

Cerpart  of  the  ^ 

original  lease;  defendant  is  ready  to  verify,  &c. ;"  and,  as  to  the  second 

son  who  had''  count,  non-assumpsit.     Replication  to  the  plea  pleaded  to 

ntrSrtli^""  the  first  count,  that,  "  at  the  time  of  making  the  said  draft 

ieajie»  and  held  or  Order  in  the  said  declaration  in  that  behalf  mentioned, 

mortgagee,  there  was  a  good,  valid,  and  sufficient  consideration  for  the 

be"Mm^nc?to  **^^  defendant's  making  the  said  draft  or  order;"  conclud- 

producc  the  ing  to  the  country. 

lease  itself;  but       ^  ^ 

that,  if  both 

*J^  ^  tf^        Thesiger,  for  the  defendant,  claimed  the  right  to  begin. 

nesses,  refused 

to  produce  the        Parke,  B.^I  have  considered  of  this  matter  since  the 

lease  and  coun-  ' 

terpart,  se^         trial  of  the  case  of  Homan  v.  Thompson  (a),  and  I  think 

condary  e?!* 

denoe  might  be 

pTen  of  Uie  contents  of  the  lease,  by  calling  any  person  who  had  seen  it,  and  who  neither  daimed 

under  it  as  one  of  his  own  title  deeds,  nor  was  privileged  as  an  attorney  or  solicitor. 

If  a  party  has  given  a  bill  of  exchange  or  check  for  the  amount  of  a  deposit  on  a  sale  by  auction, 
any  ground  on  which  the  party  could  recover  back  his  deposit,  if  paid  in  money,  will  be  a  good 
ground  of  defence  in  an  action  upon  the  bill  or  check. 

A  party  gave  a  check  for  the  amount  of  a  deposit  on  a  sale  by  auction,  which  sale  was  void. 
In  an  action  on  the  check,  he  pleaded  that  there  was  no  consideration  for  the  check;  and  tbe 
plaintiff  replied,  that  there  was  consideration: — ^Held,  that  on  this  issue  the  defendant  must  begin. 

Whether,  on  such  a  plea,  the  defendant  can  insist  on  the  sale  being  void;  and,  whether,  If  Im 
cannot,  the  Court  would  give  Judgment  on  the  stat  3  &  4  WilL  4,  c.  42,  t.  84. — Qmtret 

(a)  Ante,  p.  717. 
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that,  on  these  pleadings,  the  defendant  is  entitled  to        1334, 
begin. 

Thesiger^  for  the  defendant,  opened  that  this  check  had 
been  paid  as  a  deposit  on  the  sale  of  a  house  in  the  Bo- 
rough Road,  which  was  sold  by  auction  as  subject  to  a 
ground-rent  of  15/.;  but  that  so  far  from  this  house  being 
subject  to  a  rent  of  16/.  only,  it  was  one  of  four  houses 
which  were  liable  to  a  ground-rent  of  S62.  a  year. 

Parke,  B. — I  think  your  case  does  not  support  your 
plea;  you  should  have  admitted  that  the  check  was  drawn 
for  value,  but  that  you  had  a  right  to  avoid  the  sale,  on 
the  ground  of  fraud;  and  that  you  did  avoid  it.  The 
rules  of  pleading  of  H.  T.  4  Will  4,  do  not  suggest  a  ge- 
neral form  of  plea  of  no  consideration,  and  the  instance 
put  in  the  rule  is  that  of  an  accommodation  bill. 

The  particulars  and  conditions  of  the  sale  were  put  in, 
of  which  the  following  are  extracts — "  Particulars,  with 
conditions  of  sale,  of  the  valuable  lease  held  under  the 
City,  for  the  long  term  of  fifty-eight  years,  wanting  ten  days, 
from  June,  1831,  at  a  low  ground^entf  of  capital  premises, 
consisting  of  an  excellent  brick-built  dwelling-house,  &c., 
which  will  be  sold  by  auction  by  Mr.  Mills,  &c.  These 
desirable  premises  are  held  under  lease  for  the  long  term  of 
fifty-eight  years,  wanting  ten  days,  from  the  S4th  day  of 
June,  1881,  at  a  ground^rent  of  15L  per  umitfm.*'  Then 
followed  the  conditions  of  sale,  which  were  in  the  usual 
form,  and  contained  among  others  the  following: — '^Thirdf 
that  the  purchaser  should  pay  a  deposit,  and  sign  an  agree- 
ment for  payment  of  the  remainder  of  the  purchase-money 
on  the  S9th  of  September,  1884.  Fourth,  on  payment 
of  the  remainder  of  the  purchase-money  according  to  the 
Srd  condition,  the  purchaser  shall  have  an  original  lease 
of  the  property  from  Mr.  George  Henry  Malme,  who  is 
under  agreement  to  grant  the  same  according  to  the  draft 
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to  be  produced  at  the* time  of  the  sale  (a);  the  costs  and 
charges  of  which  lease  and  of  a  counterpart,  to  be  executed 
by  the  purchaser,  are  to  be  h^rne  and  paid  by  the  pur- 
chaser ;  and  he  is  not  to  r^uire  the'^production  of  the 
lessor's  title.  Lastly ^  if  any  error  or  mistake  shall  be 
made  in  the  particulars  of  the  property  ab6ve  described, 
such  error  or  mistake  shall  tiot  annul  the  sale,  but  a  com- 
pensation  or  equivalent  shall  be  given  or  taken,  as  the  case 
may  require." 

It  was  proved  by  Mr.  Newman,  the  clerk  of  the  auc- 
tioneer, that  the  plaintiff*  paid  this  check  to  him  for  the 
deposit  on  the  sale.  This  witness  stated,  that  it  was  usual 
for  auctioneers  to  take  the  checks  of  ''known  good 
men;**  and  that  the  reason  why  this  check  was  not  cashed 
at  the  Bank  was,  that  it  was  not  written  on  one  of  the  en- 
graved forms  supplied  by  the  Bank  to  their  customers, 
and  which  the  Bank  require  to  be  used. 

To  shew  the  amount  of  ground-rent  at  which  this  house 
was  held,  Mr.  Brand  was  called.  He  said — "  I  am  the 
principal  clerk  in  the  office  of  the  Comptroller  of  the 
Bridge-house  estates.  I  have  the  counterpart  of  the  lease 
of  this  house  from  the  Corporation  of  the  City  of  London 
to  a  person  named  Longmore.  I  decline  producing  it  as 
it  is  a  title-deed  of  the  corporation.** 

Therigevt  for  the  defendant — Is  he  not  bound  to  pro- 
duce it  ?  Is  it  such  a  title-deed  of  the  City  as  to  enable 
him  to  decline  producing  it? 

Parke,  B.— I  think  he  is  not  bound  to  produce  it. 

Thetiger. — Mr.  Brand,  are  you  the  attesting  witness  of 
this  lease? 

(a)  No  draft  was  produced,  but  from  Mr.  Malme  to  Mr.  Sutton 
extrac;^  of  the  draft  of  a  lease     were  read  at  the  sale. 
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Erie,  for  the  plaintiflT. — I  must  object  to  the  witness         1334, 
being  asked  whether  he  is  the  attesting  witness  of  a  lease 
not  produced. 

Parkr^  B. — You  may  ask  him,  whether  he  attested  the 
instrument  which  he  has,  and  which  he  declines  to  pro- 
duce. 

It  was  admitted,  that  Mr.  Brand  had  been  subpoenaed 
to  produce  the  counterpart  of  this  lease. 

Mr.  Brand,  in  answer  to  further  questions,  said,  '*  I  am 
an  attorney ;  the  Comptroller  of  the  Bridge-house  estates 
is  the  attorney  and  solicitor  of  the  Corporation  in  all  mat- 
ters relating  to  the  Bridge-house  estates." 

Parke,  B. — ^The  attorney  is  not  to  produce  his  client's 
title-deeds,  nor  to  disclose  their  contents ;  and  this  witness 
is  in  fact  in  the  same  situation  as  the  attorney.  The 
comptroller  is  the  solicitor  of  the  Corporation  for  this 
purpose,  and  this  gentleman  is  the  principal  clerk  in  his 
.  office. 

Thesiger  proposed  to  ask  Mr.  Brand  this  question — Is 
any  property  held  of  the  City  at  the  rent  described  in  the 
particulars  of  sale  ? 

Parke,  B. — ^That  he  can  only  know  by  the  contents  of 
the  deed. 

For  the  defendant,  Mr.  Longmore  was  called.  He  said, 
''  I  have  been  subpcenaed  to  produce  my  lease ;  Mr. 
Malme  has  it.  I  know  the  house  in  question ;  I  pay  COL 
a  year  ground  rent  for  that  and  other  houses.** 

Parke,  B.— What  he  paid  the  60/.  for  is  a  fact,  but 
that  will  not  advance  the  case. 
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Mr.  Malme  was  called* — He  said,  '*  I  have  been  sub- 
poenaed to  produce  the  lease ;  I  have  it|  but  decline  to 
produce  it.'* 

Parkb,  B. — If  you  have  any  one  who  has  seen  this 
lease,  who  does  not  claim  under  it  as  one  of  his  title  deeds, 
and  who  is  not  privileged  as  attorney  or  solicitor,  he 
may  give  secondary  evidence  of  its  contents.  There  is 
an  impossibility  of  your  producing  it,  as  the  person  who 
has  it  cannot  be  compelled  to  produce  it  under  his  sub- 
poena (a). 

Mr.  Longmore  recalled. — ^Mr.  Malme  has  advanced 
money  on  the  lease,  and  holds  it  as  his  security. 

Thesiger. — As  there  is  no  assignment  to  Mr.  Malme,  he 
is  a  mere  depositary  of  the  lease. 

Parke,  B. —  He  has  advanced  money,  and  he  has  the 
lease  as  his  security. 

Mr.  Malme. — I  hold  these  deeds  as  equitable  mort- 
gagee, with  a  bond  that  Mr.  Longmore  will  convey  to  me 
on  request ;  I  have  advanced  5,8002.  on  these  premises 
and  others. 

(a)  InthecaseofJBatov.  Xtniey>  defeudanfta  counBel  then  offered 

1  C.  M.  &  R.  38,  which  was  an  to  adduce  parol  evidence  of  the 

acdon  of  debt  for  rent  by  the  as-  contents  of  the    deed  (without 

Bignee  of  the  reTereionagunstthe  stadng  what  that  evidence  was), 

assignee  of  the  ttrm,\  the  plain-  No  notice  to  produce  had  been 

tiff's  attorney  was  called  for  the  given,  and  the  Court  held  that 

pluntiff  to  prove  the  execution  of  parol  evidence  was   rightly  re- 

a  deed.    On  his  cross-examina-  Jected;  and  Lord  Lyndhuni,  C.B. 

tion«  he  admitted  that  there  had  said,  *'  it  is  quite  dear  that  the 

been  another  deed  between  the  attorney,  though  willing,  could 

same  parties  relating  to  the  same  not  have  been  permitted  to  give 

premises,  executed  after  the  form-  such   evidence.*'     See   also  the 

er,  and  that  he  had  that  deed  in  cases  of  Schknker  v.  Mojey  and 

Court,  but  he  refused  to  produce  Another,  ante,  Vol.  1.  p.  178,  and 

it,  relying  on  his  priTilege.    The  Manion  v.  Doumet,  ante,  p.  381. 
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Theiiger. — Are  not  these  premises  held  under  a  lease 
from  the  City? 

MlLLl 

Erie. — I  must  object  to  the  witness  being  asked  to  dis-        ^^^^' 
close  his  title. 

Parke,  B. — You  have  no  right  to  object.  This  gentle- 
man may  now,  as  against  you,  be  legally  asked  the  contents 
of  the  deed,  the  person  having  it  making  avaUd  objection 
to  its  production.  You  are  not  counsel  for  the  witness ; 
but  he  may  object  to  answer  if  he  thinks  proper. 

Theiiger. — \&  not  this  house  held  with  others  under  a 
lease  you  hold  of  the  City  ? 

Mr.  Malme. — I  decline  to  answer  that. 

Parke,  B. — ^That  he  may  do. 

The  City  Solicitor,  Mr.  Finch  Newman,  was  sent  to ; 
and  he  stated  that  he  would  not,  on  the  part  of  the  City, 
waive  his  objection  to  the  production  of  the  counterpart 
of  the  lease,  unless  the  tenants  would  withdraw  theirs. 

Parks,  B. — ^Then  it  eannot  be  produced. 

Thetiger. — Mr.  Brand  is  the  attesting  witness  of  the 
lease.  Is  not  he  a  trustee  of  his  knowledge  for  all  parties  ? 

Parke,  B. — ^No,  he  does  not  get  his  knowledge  as 
attesting  witness ;  no  attesting  witness  ever  does. 

Mr.  Brand. — I  have  received  another  message  from  the 
City  solicitor,  who  says,  that  he  will  withdraw  his  ob- 
jection to  the  production  of  the  counterpart  of  the  lease, 
if  your  Lordship  thinks  this  a  case  in  which  he  ought 
to  do  so. 
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Paekb,  B* — I  think  that  the  City  solicitor  acts  most 
correctly ;  and  I  think  that  this  is  a  case  in  which  the 
counterpart  ought  to  be  produced,  as  the  production  can- 
not prejudice  the  City  in  any  way. 

The  counterpart  lease  was  put  in  by  Mr.  Brand,  and 
by  it  it  appeared  that  the  house  in  question  and  three 
others  were  demised  by  the  Corporation  of  the  City  of 
London  at  a  ground-rent  of  351.  a  year. 

Paeke,  B. — ^The  only  question  is,  whether  this  is  a  mis- 
take or  not.  The  term  "  ground-rent**  means  rent  payable 
to  the  Corporation.  On  these  particulars  the  purchaser  had 
a  right  to  expect  a  lease  from  Mr.  Malme,  subject  to  a 
ground  rent  of  15/.  payable  to  the  Corporation.  The 
purchaser  had  therefore  a  right  to  avoid  the  sale,  unless 
the  jury  should  think' the  misdescription  arose  from  mis- 
take. In  the  Lancaster  case  (a),  the  mistake  arose  from 
the  miscopying  of  a  map.  This  is  a  misdescription  that 
would  materially  enhance  the  value. 

For  the  plaintiff,  Mr.  Thompson,  the  plaintiff's  attor- 
ney, was  called ;  and  he  stated,  that  he  had  no  informa- 
tion beyond  that  which  was  contained  in  the  draft  lease 
from  Mr.  Malme  to  Mr.  Sutton,  and  that  he  was  not 
aware  that  any  larger  ground-rent  was  payable  than  15^ 

Parke,  B. — In  the  draft  lease  it  is  called  a  ''  yearly 
rent,**  and  not  a  ground  rent.    If  the  purchaser  could 

(a)  Wright  v.  Wiltony  1  M.  &  "  mistake  of  deicripUon,  or  other 
Rob.  207.  In  that  case  it  ap-  immaterial  error/'  not  annulling 
peared  that  the  particulars  of  sale  the  sale.  Parke,  B  — Left  it  to  the 
referred  to  a  map,  in  which  a  juryto  say  whether  the  misdescrip- 
tumpike-road  was  set  out  as  if  tion  was  a  **  wilful  and  design- 
close  to  the  premises,  when  in  ed  one,"  or  whether  it  "  had  ori- 
truth  it  was  not  a  turnpike  road,  ginated  in  error  {'*  and  his  Lord- 
but  a  mere  footpath.  There  was  ship  held  that  the  onus  of  proTing 
the  usual  condition  of  sale,  as  to  the  fraud  lay  on  the  defendant. 
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have  recovered  back  the  deposit,  if  it  had  been  paid  in 
cash,  that  would  be  a  good  defence  to  an  action  on  a 
check  or  bill  given  for  the  amount  of  the  deposit ;  that  is 
the  criterion. 

Thesiger. — ^That  was  your  Lordship's  opinion  in  the 
case  of  SpiOer  v.  Wesilake(a). 

Parke,  B.,  (in  summing  up). — ^The  question  isi  was 
this  a  wilful  misdescription  by  the  assignees,  or  by 
some  of  their  agents,  or  was  it  a  mistake*  I  should  say 
it  was  a  wilful  misdescription,  and  that  there  is  no  doubt 
about  it:  but  I  also  think,  that  these  pleas  do  not  let  in 
the  defence.  You  wiD,  therefore,  find  the  facts,  and  refer 
it  to  the  Court,  under  the  stat.  3  &  4  Will.  4,  c.  4S,  s* 
24  (6) ;  and  if  the  Court  think  this  a  variance  within  that 
statute  the  finding  will  avail  If  they  think  this  a  case 
not  within  its  provisions,  they  will' order  judgment  for  the 
plaintiff. 

Thesiger,  for  the  defendant,  referred  to  sects.  23  and  24 
of  the  statute  (c). 

Parke,  B. — I  think  that  this  is  not  a  check  given  without 
consideration,  but  one  which  the  defendant  had  a  right 
to  avoid,  as  the  vendor  was  not  in  a  condition  to  convey 
that  which  he  contracted  to  convey ;  but  I  also  think  that 
the  defendant's  present  plea  will  not  avail  him,  the  facts 
must  be  found  specially. 

Verdict — A  special  finding  of  the  facts. 

Efle^  and  Rawtinson,  for  the  plaintifil 

Thesiger,  and  Chandless,  for  the  defendant. 

[Attornies — M,  Thompton^  aod  Lawrance  4  Co*"] 

(a)  2  B.  &  Ad.  155.  (h)  Set  forth,  ante,  p.  531,  n. 

(c)  Set  forth,  ante,  p.  531,  n. 
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In  the  ensuing  term,  Chandless  obtained  a  rule  to  shew 
cause  why  the  yerdict  should  not  be  entered  for  the  de- 
fendant, on  the  ground  that  the  defence  was  admissible 
under  the  plea  pleaded,  or  why  judgment  should  not  be 
given  for  the  defendant  under  the  stat.  S  &  4  Will.  4, 
c.  42,  s.  S4. 

The  Court  granted  the  rule  upon  both  points;  and, 
after  it  was  argued,  they  took  time  to  consider  of  their 
judgment. 


As  the  following  is  an  important     **  no  consideration,*  we  ba?e  sub- 
case  on  the  subject  of  the  plea  of     joined  it. 


HiLAKT  TiEM,  1835.^BBPoas  Loan  AaiMOEa,  C.  B.,  PAaaa,  B.,  Bol- 

LAVDy  B.,  AMD  GUEKET,  B. 


Easton  V,  Pratchett. 
A  plea,  that  a  ASSUMPSIT  by  the  plaintiff  as  the  indorsee  of  a  bill  of  exchange  for 
biU  of  «>^°S«  100/.,  drawn  by  the  defendant  on  Peter  Maddock,  payable  to  the  defen- 
the  defendant  dant's  order,  and  by  him  Indorsed  to  the*plaintiff.  Plea — that  the  defen- 
to  the  plaintiff  dant  indorsed  the  bill  to  the  plaintiff,  '*  without  having  or  reeeivii^  any 
deradon,b  biid,  ▼^ue  or  consideration  whatsoever  for  or  in  respect  of  the  said  indorse- 
on  ipecial  de-  ment"  Replication*-4hat  the  defendant  "had  and  received  (torn  the 
mdsAer^ver-  plaintiff  a  good  and  sufficient  consideration  for  the  indorsement  of  the 
diet  said  bill "  to  the  plaintiff. 

onaUUofe']^  This  case  was  tried  at  the  Lancaster  Summer  Assizes,  before  Mr. 

change,  a  de-  Baron  Gumey,  and  on  this  issue  the  jury  found  a  verdict  for  the  defen- 

plea  of  <<  no 

STOld^'l^''i^-       ^  Alexander  obtained  a  rule  to  shew  cause  why  judgment  should  not 
finnatively  any    be  entered  for  the  plaintiff  nam  oManU  fftredictOf  on  the  ground  that  this 
nutter  of  de-      pj^^  ^^  y^  ^^^^  ^j^  verdict    This  rule  was  argued,  and  the  Court 
took  time  to  consider. 

Lord  Abinoee,  on  a  subsequent  day,  delivered  the  judgment  of  the 
Court — "  The  special  matter  which  is  now  to  be  pleaded  by  a  defendant 
in  actions  on  bills  of  exchange  is  not  merely  to  be  like  the  notice  that 
used  to  be  given  of  an  intention  to  dispute  the  consideration,  but  is  in- 
tended to  inform  the  plaintiff  of  the  real  nature  of  the  defence,  such  as 
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that  the  bill  wai  accepted  for  the  accommodation  of  another,  or  for  a 
consideration  that  afterwaida  failed^  or  that  the  bill  was  given  for  a  gam- 
bling transaction,  or  the  like,  each  of  which  defences  the  defendant  must 
now  prove.  We  are  of  opinion  that  the  plea  pleaded  in  the  present  case 
would  be  bad  on  special  demurrer;  but  the  question  here  is,  whether, 
after  verdict,  it  is  to  be]  considered  as  a  good  or  a  bad  plea.  Now,  we 
cannot  say,  that,  after  verdict,  it  is  a  bad  plea;  it  is  a  plea  upon  which 
both  parties  were  at  liberty  to  go  into  evidence  of  the  consideration,  and 
the  jury  have  found  that  this  bill  was  indorsed  without  any  considera- 
tion." 

Rule  discharged. 

R,  Alexander^  and  CowUnff,  for  the  plaintiff. 
CrompioHf  for  the  defendant. 


First  Sitting  in  London,  in  Hilary  Term,  \8S5. 

BEFORE  MR.  BARON  ALDER80N. 

-.e^  1835. 

Peters  v.  Stanway.  j^m,  I7<j^. 

JLrESPASS    and    false    imprisonment.     Plea  —  Not  inanietionor 

guilty;  and  several  pleas  of  leave  and  licence.  &i!!nmpriion. 

It  appeared,  that  the  plamtiff  was  a  young  woman,  who  jJJ*"*  ^  ^^^^ 

went  into  the  service  of  the  defendant,  a  maiden  lady,  who  be  taken  to  a 

lived  at  HoUoway,  and  let  out  part  of  her  house  to  lodgers,  houw/ifit^ap- 

After  the  plamtiff  had  been  there  about  a  week,  the  defen-  JJ^y^^a- 

dant  missed  some  silver  spoons,  and  went  in  consequence  5^^'^"'\^''. 

to  inquire  the  character  of  the  plaintiff  from  the  wife  of  a  tiff's  own  wui, 

policeman,  with  whom  she  had  lodged  for  several  weeks  J^  i^Tmided 

previous  to  hercoming  into  the  service.  The  defendant  told  ^  ^^I^^^^ 

the  policeman's  wife  that  she  wished  to  see  her  husband;  "Notguuty;* 

and,  in  consequence,  the  policeman  went  to  the  defen-  uetnee."  piead- 

dant*s  house,  and  had  some  conversation  with  her  in  the  pfi^QUff^in  q^i 

plaintiff's  presence.    The  defendant  said,  the  spoons  were  Jf  <iepri^ed  of 

'^  ^  ^  hit  light  tore- 

coTer  damagei, 
if  it  appear  that,  Mng  acted  upon  by  the  defendant's  having  ouide  a  charge  of  felony  against  him 
in  the  presence  of  a  policeman,  be  went  voluntarily  with  tlie  policeman  to  the  station-house  for 
the  purpose  of  meeting  the  charge. 
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correct  on  the  Monday  night,  and  on  the  Tuesday  they 
were  missing.  The  plaintiff  said  to  the  defendant — **  You 
cleared  out  all  the  cupboards  on  Tuesday  yourself.**  The 
defendant  asked  the  policeman  what  she  should  do.  He 
told  her,  if  she  thought  the  girl  had  stolen  the  spoons, 
or  made  away  with  them,  the  only  remedy  she  had  was  to 
give  her  in  charge,  and  have  her  taken  before  a  magistrate. 
The  defendant  then  consulted  with  her  sister,  who  was 
present,  and  said — "  Then  I  must.*'  The  plaintiff's  box 
and  room  were  searched,  but  the  spoons  were  not  found. 
All  the  rooms  were  searched,  except  those  occupied  by 
the  lodgers,  and  they  were  omitted,  because  the  defendant 
said  she  was  sure  the  property  was  not  there.  The  plain- 
tiff walked  by  the  side  of  the  policeman,  but  without  his 
touching  her,  to  the  station-house.  The  policeman  swore 
at  the  trial  that  the  defendant  gave  charge  of  the  plaintiff, 
and  he  took  her  to  the  station-house,  where  the  defendant 
had  some  private  conversation  with  the  inspector,  and 
then  went  away,  saying,  as  she  left,  that  she  felt  herself 
fatigued,  and  could  not  go  on  any  further  with  it  The 
plaintiff  was  told  she  was  discharged,  and  then  expressed 
a  wish  to  be  taken  before  a  magistrate  to  have  the  matter 
settled. 

On  his  cross-examination,  he  admitted,  that,  before  the 
defendant  gave  the  plaintiff  into  his  custody,  the  plaintiff 
had  said  that  she  (the  defendant)  should  go  on  with  it; 
for,  if  she  did  not,  she  (the  plaintiff)  would.  He  also  ad- 
mitted that  the  defendant  had  said  several  times,  in  the 
course  of  the  conversation — ''  I  had  better  lei  her  go  to 
the  station-house.'* 

It  further  appeared,  that  the  inspector  told  the  defen- 
dant there  was  not  sufficient  evidence,  and  that  she  was 
liable  to  an  action,  upon  which  she  became  alarmed,  and 
said  that  she  should  forego  the  charge. 

Bompas,  Seijt.,  for  the  defendant.— The  defendant 
acted  just  as  an  unprotected  female  would  under  such  dr- 


HILARY  TERM,  6  WILL.  IV.-EXCH.  739 

cumstances.  She  asked  the  policeman,  with  whom  the  ^835. 
plaintiff  had  been  lodging,  what  she  ought  to  do;  and  he 
suggested  the  giving  her  in  charge.  The  words—"  I  had 
better  lei  her  go,**  imply  that  the  plaintiff  had  previously 
insisted  on  going.  What  a  state  of  society  it  would  be, 
if  a  person,  without  any  ill  will  toward  a  servant,  making 
an  inquiry  into  a  supposed  robbery,  is  to  be  liable  to  an 
action  for  saying — ''  I  had  better  let  her  go;**  and,  in  con- 
sequence, the  servant  walks  to  the  station-house  beside  a 
policeman,  at  whose  house  she  had  lodged.  The  pleas 
are,  not  guilty;  and  then,  in  substance,  that  the  plaintiff 
insisted  on  going,  and  the  defendant  let  her,  and  went 
with  her  to  make  the  charge.  Was  it  not  the  determina- 
tion of  the  plaintiff  to  go  to  the  station-house?  If  it  was, 
and  the  defendant  only  consented,  the  defendant  is  enti- 
tled to  the  verdict.  The  case  of  Arrowsmith  v.  Le  Afe- 
surier  (a)  is  an  authority  to  shew,  that,  if  a  person  goes 
voluntarily  with  a  constable,  it  is  not  an  imprisonment. 
Is  it  not  manifest,  from  the  whole  of  the  evidence,  that 
the  plaintiff  went  of  her  own  will?  If  it  had  not  been  for 
her  own  determination,  and  the  conduct  of  her  friend  the 
policeman,  it  is  evident  she  never  would  have  gone  at  all. 

Aldsrson,  B.,  (in  summing  up)  said — ^The  question  as 
to  the  verdict  will  depend,  not  on  whether  the  plaintiff 
went  voluntarily  from  the  defendant's  house  to  the  station- 
house,  but  whether  she  volunteered  to  go  in  the  first  in- 
stance. There  is  a  great  difference  between  the  case  of 
a  person  who  volunteers  to  go  in  the  first  instance,  and 
that  of  a  person  who,  having  a  charge  made  against  him, 
goes  voluntarily  to  meet  it  The  question  therefore  is, 
whether  you  think  the  going  to  the  station-house  pro- 
ceeded originally  from  the  plaintiff^s  own  willingness,  or 
from  the  defendant's  making  a  charge  against  her;  for,  if 

(o)  2  New  Rep.  211,  mentioned  in  the  case  of  Wood  v.  Lane,  post, 
and  the  case  of  Chinn  t.  Morris,  ante,  Vol.  2.  p.  361. 
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ISdS.  ^^  proceeded  from  the  defendant's  making  a  charge,  the 
plamtiff  will  not  be  deprived  of  her  right  of  action  by  her 
having  willingly  gone  to  meet  the  charge.  With  respect  to 
the  manner  in  which  the  plaintiff  went  to  the  station-house, 
you  would  not  aggravate  the  damages  on  account  of  her 
having  walked  beside  the  policeman.  It  is  very  different 
from  the  case  of  a  man  being  taken  handcuffed  or  by  the 
collar  through  the  streets,  as  that  affects  his  character; 
but  this  walking  beside  the  policeman,  without  his  laying 
bold  of  her,  would  not  produce  any  injury  to  the  plain- 
tiff's character.  She  might  be  taken  for  his  daughter,  or 
his  wife,  or  his  sister;  and  any  person  meeting  them  would 
not  draw  any  conclusion  prejudicial  to  her  from  the  cir- 
cumstance of  their  being  together.  The  inspector  gave 
the  defendant  very  proper  advice;  and  the  policeman, 
when  asked  at  first,  ought  to  have  told  her  that  there  was 
not  sufficient  to  justify  her  giving  charge  of  the  plaintiff. 
The  words  used  by  the  plaintiff — ''  If  you  do  not  go  on 
with  it  I  wiU,"  can  hardly  be  taken  as  an  expression  of  a 
desire  to  go  voluntarily,  her  mind  and  will  not  having 
been  previously  acted  upon  by  what  was  done  by  the  de- 
fendant The  words — **  I  had  better  let  her  go,"  which 
it  appears  were  used  by  the  defendant,  might  seem  as  if 
she  consented  to  an  express  wish  of  the  plaintiff's  to  be 
taken  to  the  station-house.  But,  I  think  it  would  be  ra- 
ther a  straining  of  the  evidence  to  suppose  that  she  ex- 
pressed such  a  wish,  without  having  been  acted  on  by  the 
the  defendant's  previous  conduct  in  making  the  charge 
against  her. 

The  jury  inquired  of  his  Lordship  what  was  the  largest 
amount  of  the  damages  they  could  give  without  entitling 
the  plaintiff  to  costs. 

Alderson,  B.  said — He  doubted  whether  he  ought  to 
inform  them,  as  it  was  rather  a  matter  of  law.    But  he 
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afterwards  added — "The  smallest  damages  will   carry 
costs,  unless  I  do  something." 

Verdict  for  the  plaintiff— Damages^  40«. 

Stammers^  and  Laurie^  for  the  plaintifT. 
Bompas,  Serjt,  and  White,  for  the  defendant. 
[Attornies— Froii/ncr,aiid  Wright^  T.] 

See  the  cases  of  Cant  v.  Parsont,  ante,  p  504,  and  Wood  y.  Lane, 
post,  p.  774. 


First  Sitting  at  Westminster,  in  Hilary  Term,  1834. 

BEFORE  MR.  BARON  ALDERSON. 

Cook  0.  Nethercote.  jun,  2Ut. 

Assault. — The  declaration,  which  consisted  of  only  Tojuitify  a 
one  count,  stated  that  the  defendant  gave  to  the  plaintiff  prehending  a 
"a  most  severe  and  violent  kick"  upon  one  of  his  legs,  S^ar^iuforan 
which  prevented  him  from  attending  his  business.  Pleas —  affray,  it  is  ea- 

^  .     .^  »ential  that  the 

first,  not  guilty ;  second,  that  the  plaintiff  made  an  assault  party  ihouid 
on  the  defendant,  laid  hold  of  the  defendant,  and  dragged  ^^^  fnVe"* 
him  about,  and  struck  him,  and  that,  to  defend  himself,  ■Jfr«y»»»»<*  Aa* 

,  the  constable 

he  assaulted  the  plaintiff;    third,  that  the  plaintiff  as-  should  have  had 

saulted  the  defendant,  and  would  have  beaten,  bruised,  fray,  while  the 

and  ill-treated  him,  if  he  had  not  defended  himself.     Re-  J'^7f„'tj, 

plication,  to  the  second  plea,  that,  just  before  the  time  and  that  the  af- 

1,1,  n   ,  fray  was  still 

when  &c.,  at  an  early  and  unreasonable  hour  of  the  morn-  continuing  at 
ing,  the  defendant  and  four  others,  in  an  unlawful  and  appreh«ision/ 

Itisnogronod 
for  rejecting  a 
witness's  evidence,  that  he  remained  in  Court  after  an  order  for  all  the  witnesses  to  leave  the 
Court,  it  is  merely  matter  of  observation  on  his  evidence. 

VOL.  VI.  D  D  D  '  N.  P. 


Cook 
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1835.        riotous  manner,  and  without  any  lawful  or  probable  cause 
or  reason,  knocked  loudly  and  violently  at  the  doors  of 
divers  houses  at  £ton>  and  made  and  continued  making 
NcTHSRcoTE.   g^^^^  noise,  disturbance,  and  affray,  to  the  terror  and  alarm 
of  his  Majesty's  subjects;  and  that  the  defendant  was 
continuing  such  noise,  disturbance,  and  affray,  whereupon 
James  William  Needham  (then  being  high  constable  of 
and  for  the  division  in  which  Eton  is  situate)  had  view  of 
the  said  breach  of  the  peace,  and  called  upon  and  required 
the  plaintiff  to  aid  and  assist  him  in  apprehending  the  de- 
fendant and  the  other  persons,  in  order  that  they  might 
be  brought  before  a  justice  of  the  peace  to  answer  for 
such  offence ;  and  thereupon  the  plaintiff*,  in  aid  of  the 
said  J.  W.  N.,  gendy  laid  his  hands  on  the  defendant  to 
assist  in  apprehending  him,  but  did  not  strike  the  defen- 
dant the  blows  in  the  second  plea  mentioned,  which  said 
laying  hands,  &c«  was  the  same  supposed  assault  as  in  the 
plea  mentioned, "  and  thereupon  the  defendant,  being 
greatly  irritated  and  enraged  at  the  time  when  ftc,  of  his 
own  wrong  did  and  committed  the  assault  and  trespasses  in 
the  introduction  to  the  second  plea  mentioned/*    This  re- 
plication then  went  on  to  aver,  that  the  plaintiff*  did  not 
assault  the  defendant  elsewhere  or  otherwise  '*  than  on 
the  occasion  and  for  the  purpose  in  this  replication  men- 
tioned."   To  the  third  plea  there  was  a  similar  replica- 
tion.   Rejoinder  to  each  of  the  special  replications,  de  in- 
jurid. 

It  appeared,  from  the  evidence  of  Mr.  Needham,  the 
high-constable,  that,  on  the  night  of  the  6th  of  June,  1 833, 
at  about  midnight,  there  was  a  disturbance  at  Eton,  and 
that  several  officers  of  the  regiments  of  guards,  which 
were  quartered  at  Windsor,  were  ringing  and  knocking  at 
many  of  the  doors  at  Eton ;  that  he  begged  them  to  go 
home,  but,  instead  of  doing  so,  the  disturbance  continued 
for  near  three  hours.  It  further  appeared,  that,  at  about 
three  o'clock  in  the  morning,  as  the  plaintiff*  was  looking 
out  at  an  upstairs  window  of  his  house,  the  high-constable 
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asked  him  to  assist  him  in  taking  the  parties  into  custody ;        1935. 

and  that  the  plaintiff  accordingly  came  into  the  street, 

when  a  person  named  White  desired  the  defendant  to  go 

home,  and  the  defendant  replied,  "  If  you  do  not  leave    Nethebcotb. 

me  alone  I  will  knock  your  brains  out,  or  give  you  a  good 

ducking;"  whereupon  the  plaintiff  and  White  laid  hold 

of  the  defendant  to  convey  him  to  the  cage ;  and  that, 

when  near  the  cage  door,  all  three  fell  down  over  some 

rubbish ;  and  it  was  imputed  that  at  this  time  the  defen« 

dant  kicked  the  plaintiff  on  the  leg,  in  consequence  of 

which  he  was  much  injured,  and  his  surgeon^s  bill  amounted 

to  751.  15s.  6d.    Witnesses  were  called,  with  a  view  of 

shewing  that  the  defendant,  who  was  an  officer  in  the 

Royal  Horse  Guards,  was  one  of  the  party  who  bad 

commenced  the  disturbance  at  midnight. 

The  defence  was,  that  the  defendant  had  taken  no  part 
in  the  disturbance,  and  that  he  was  not  at  the  place  in 
question  till  just  before  he  was  collared  by  the  plaintiff. 

The  witnesses  on  both  sides  had  been  ordered  out  of 
Court. 

On  the  part  of  the  defendant  the  Hon.  Capt.  Stanley 
was  called. 

Thesiger,  for  the  plaintiff,  asked  him  if  he  had  not  been 
in  Court  after  the  order. 

Alderson,  B. — ^That  would  be  no  ground  for  rejecting 
his  evidence.  It  would  be  only  matter  of  observation 
respecting  his  testimony.  In  one  case  the  Judges  granted 
a  new  trial,  because  a  witness's  evidence  had  been  rejected 
by  reason  of  hid  having  remained  in  Court  after  an  order 
for  witnesses  to  withdraw  (a). 

(a)  The  case  refenred  to  by  the  Good  ▼.  Cox,  (E.  T.  30  Geo.  3,  in 
learned  Baron  is  that  of  Doed.     K.B.,  cited  1  Clifford's  Southwark 

ddd2 
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1836.  Capt.  Stanley  was  examined ;  and  stated,  inter  aUa,  that 

he  had  not  been  in  Court  after  the  order  for  witnesses  to 
withdraw. 

Alderson,  B.  (in  summing  up). — The  questions  for 
your  consideration  in  this  case  are,  whether  the  defendant 
was  engaged  in  the  affray — whether  the  constable  had  view 
of  the  affray  while  he  was  so  engaged  in  it — and  whether 
the  affray  was  continuing  at  the  time  that  he  ordered  the 
plaintiff*  to  apprehend  the  defendant.  If  you  are  satisfied 
that  all  these  points  are  made  out,  then,  if  the  defendant 
assaulted  the  plaintiff*,  while  the  plaintiff*  was  endeavouring 
to  apprehend  him,  such  assault  is  unjustifiable,  and  the 
verdict  ought  to  be  for  the  plaintiff!  lf»  however,  there 
had  been  an  affray,  and  that  affray  were  over,  then  the 
constable  had  not  and  ought  not  to  have  the  power  of  ap- 
prehending the  persons  engaged  in  it ;  for  the  power  is 
given  him  by  law  to  prevent  a  breach  of  the  peace ;  and 
where  a  breach  of  the  peace  had  been  committed,  and 
was  over,  the  constable  must  proceed  in  the  same  way  as 
any  other  person,  namely,  by  obtaining  a  warrant  from  a 


Election  Cases,  p.  114).  In  that  favoured  with  it  by  a  learaed 
case  Gould,  J.,  would  not  allow  a  friend,  whose  accuracy  as  a  re- 
witness  for  the  defendant  to  be  porter  is  too  well  established  to 
examined,  because  he  had  re-  need  any  commendadon  from 
mained  in  Court  after  the  wit-  me.*' 

nesses  had  been  ordered  to  leave  In  the  case  of  Parker  v.  M*  WiU 
it.  But  the  Court  of  King's  Bench  /tam,  4  M.  &  P.  480,  it  was  held, 
were  of  opinion  that  the  witness  that,  where  a  witness  remains  in 
ought  to  have  been  heard,  and  Court,  after  an  order  for  wit- 
granted  a  new  trial.  However,  as  nesses  on  both  sides  to  withdraw, 
the  defendant  had  been  negligent  it  rests  in  the  discretion  of  the 
in  not  keeping  his  witnesses  out  of  Judge  whether  such  witness  shall 
Court  when  ordered  to  do  so,  the  be  heard ;  except  in  the  Exche- 
Court  made  him  pay  the  costs  of  quer,  where  he  is  peremptorily 
the  new  trial.  excluded.  See  also  the  case  of 
Upon  this  case  Mr.  Clifford  Btamon  v.  Eilke,  ante.  Vol.  4,  p. 
adds  the  following  note: — '*  This  586,  and  the  notes  to  that  case. 
case  is  nowhere  in  print,  but  I  was 


Cook 

V. 

Nbthbrcote. 
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magistrate.  You  must^  therefore*  before  you  find  for  the  1335. 
plaintiff^  be  satisfied  that  the  defendant  was  a  party  to  the 
afiVay,  and  that  the  affray  was  continuing  at  the  time  of 
his  apprehension.  The  right  of  the  plaintiff  to  apprehend 
the  defendant  is  a  serious  question,  involving  the  power 
of  constables,  and  a  wrong  decision  upon  it  would  mate- 
rially affect  the  liberty  of  the  subject.  The  words  used 
by  the  defendant  would  be  no  justification  for  his  appre- 
hension, unless  he  was  a  party  to  the  affray ;  and  you  think 
that  those  words  shewed  that  the  aflray  was  still  conti- 
nuing. If  the  apprehension  of  the  defendant  were  un- 
lawful, he  had,  unquestionably,  a  right  to  struggle  to  get 
away ;  but,  if  the  apprehension  was  lawful,  he  had  no  right 
to  do  so,  and  is  answerable  for  all  the  consequences. 

Verdict  for  the  plaintiff— Damages,  125L  I5s.  6d. 

Thesiger,  and  Bcdl,  for  the  plaintiff. 
Tal/ourd,  Serjt.,  and  Wordsworth,  for  the  defendant. 
[Attornies — Poole  Sf  GamUn,  and  Vowla.'] 

(a)  See  the  case  of  Howell  v.  Jackson,  ante,  p.  7^3. 


BEFORE    MR.    BARON   GURNEY. 


Knapp  and  Another  v.  Harden.  j^^  22nd, 

Assumpsit  for  work  and  labour.      Pleas— first,  non  a.  sent  to  B/i 
assumpsit;  ^econcf,  that  the  work  and  labour  were  done  pS^ell/whidi 

he  would  do 
work.  B.  wrote  a  letter  to  his  agent,  stating  that  he  would  agree  to  the  prices,  if  A.  would  con- 
sent to  be  paid  at  stated  periods,  the  first  payment  to  be  "  in  November."  The  agent  shewed 
this  letter  to  A.,  and  said  to  him  that  he  might  consider  the  100^  to  be  payable  00  the  *'  1st  of 
November."  A.  afterwards  did  the  work  for  B.  It  was  left  to  the  Jury  to  say  whether  that 
which  the  agent  said  to  A.  formed  a  part  of  the  actual  contract  between  the  parties,  or  whether 
it  was  a  mere  observation  by  the  agent  himself. 
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1836.  upon  and  under  a  contract  that  the  same  should  be  paid 
for  in  manner  following,  that  is  to  say,  100/.  in  the 
month  of  November^  183 1*,  and  the  remainder  at  other 
days  (which  were  stated) ;  and  that  the  action  had  been 
commenced  before  the  first  payment  became  due.  Repli-> 
cation — that  the  work  and  labour  were  not  done  upon  and 
under  the  contract  stated  in  the  plea. 

It  appeared  that  the  plaintiff  had  written  to  the  defen- 
dant's surveyor,  Mr.  Warwick,  a  statement  of  the  prices 
for  which  he  would  do  the  work ;  and  that  the  defendant 
had  afterwards  written  to  Mr.  Warwick  a  letter  (which 
was  read  in  evidence),  which  stated  that  the  defendant 
consented  to  the  prices  mentioned  by  the  plaintiff,  pro* 
vided  that  the  amount  was  to  be  payable  by  portions,  at 
stated  periods,  and  that  the  first  of  them  should  be  pay- 
able in  the  month  of  November.  It  further  appeared 
that  Mr.  Warwick  shewed  this  letter  to  the  plaintiff,  and, 
at  the  same  time,  told  him  that  he  might  consider  the 
100/.  payable  *'in  November" — to  be  payable  on  the  1st 
of  November,  and  that  the  plaintiff  thereupon  said  he 
would  do  the  work,  and  he,  in  fact,  afterwards  did  it 

Kelly t  for  the  defendant,  submitted  that  what  was  said 
by  the  surveyor  could  not  control  the  written  document, 
and  that  therefore  the  agreement  was  satisfied,  if  100/. 
was  paid  in  November. 

Thesiger,  for  the  plaintiff. — A  letter  written  by  the  de- 
fendant to  his  own  surveyor  is  not  the  contract  between 
these  parties.  I  should  submit  that  the  terms  of  the  con- 
tract are  to  be  gathered  from  what  took  place  between  the 
plaintiff  and  the  defendant's  agent  at  the  time  when  the 
contract  was  made. 

GuRNEY,  B.  (having  conferred  with  the  other  learned 
Barons)  left  it  to  the  jury  to  say  whether  that  which  was 
said  by  Mr.  Warwick  to  the  plaintiff  formed  a  i>art  of 
the  contract  between  the  parties,  or  whether  it  was  a 
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mere  observation  of  Mr.  Warwick'si  and  distinct  from 
the  contract  itself. 

Verdict  for  the  defendant. 

Thengevt  and  CAaiuUess,  for  the  plaintiff. 
KtUy,  for  the  defendant. 

[Attoniies— Gor^,  and  Gotnei.] 


Adjourned  Sittings  at  Westminster,  after  Trinity 
Term,  1834. 

BEFO&B  LORD  LTNDHUR8T,  C.  B. 

Fletcubr  9.  Saunders  and  Another  (a).  j^^^  27M. 

C/ASE. — The  first  count  was  for  distraining  for  a  sum  of  Held,  at  Nisi 
2/.  lOtf.  as  being  due  for  rent  from  the  plaintiff  to  the  de-  on  a'dilSlw 
fendant^  when  a  sum  of  only  ^h  Is.  6d,  was  due.    Second  ^^' '«»'» ^'>c«'« 

*.  .!,/«,  .  .1  the  rent  dis- 

count, for  removmg  the  goods  off  the  premises  without  trained  for  does 

giving  notice.     Third  count,  that  the  defendant  sold  and  oniy^^swom' 
disposed  of  the  ffoods,  and  did  not  cause  the  distress  to  *ppn^r  ^s  °e- 

,  .  cessary  since  the 

be  appraised  by  two  sworn  appraisers,  sworn  by  the  sher-  >t«^  ^7  Geo.  3, 
iff,  under-sheriff,  or  constable,  to  appraise  the  same,  ac- 
cording to  the  best  of  their  understandings.  Fourth  count, 
that  there  was  no  signed  copy  of  charges  delivered  as  re- 
quired by  67  Geo.  8,  c.  93,  s.  6.     Plea— Not  guilty  (6). 

It  appeared,  that  the  defendant  had  distrained  on  the 
goods  of  the  plaintiff  for  arrears  of  rent  amounting  to 

(a)  As  this  case  was  omitted  in  their  authority)  provides,  that  do 
its  proper  order,  we  have  inserted  rule  to  be  made  in  pursuance 
it  here.  of  that  statute    shall    have  the 

(b)  Under  the  stat.  11  Geo.  2,  effect  of  depriving  any  person  of 
c  19|  s.  21.  It  should  be  observ-  the  power  of  pleading  the  general 
ed,  that»  by  the  statute  3  &  4  issue,  and  giving  special  matter  in 
Will.  4,  c.  42,  s.  1,  (under  the  pro-  evidence,  where  he  is  now  or  here- 
vistons  of  which  the  rules  of  plead-  after  shall  be  entitled  to  do  so  by 
ing  of  H.  T.  4  Will.  4,   have  virtue  of  any  act  of  Parliament 
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1834.        ^'*  '^^''  ^^^  ^^^^  ^^^  goods  had  been  sold  after  an  ap- 
"^ — ^-^       praisement  by  one  sworn  appraiser  only. 

Fletcher 

savnders.  BompaSf  Serjt. — I  submit  that  there  ought  to  have  been 
two  sworn  appraisers.  By  the  stat.  2  W.  &  M.  sess.  1, 
c.  5,  it  is  expressly  enacted,  that,  before  goods  taken  as 
a  distress  for  rent  are  sold,  they  shall  be  "  appraised  by 
two  sworn  appraisers  (whom  such  sheriff,  under-sheriff*  or 
constable  are  hereby  empowered  to  swear  to  appraise  the 
same  truly,  according  to  the  best  of  their  understandings, 
and  after  such  appraisement*'  the  goods  may  be  sold.  I 
admit  that  the  sum  distrained  for  in  the  present  case  does 
not  exceed  SOL,  it  being  only  2L  lOs.  I  am  aware,  that, 
in  the  schedule  of  the  stat.  57  Geo.  3,  c.  93,  wbich  con- 
tains a  table  of  the  costs  and  charges  to  be  taken  on  dis- 
tresses for  rent  where  the  sum  does  not  exceed  20/.,  there 
is  the  following  expression: — "  Appraisement,  whether  by 
one  broker  or  more,  sixpence  in  the  pound  on  the  value 
of  the  goods;"  but  I  should  still  submit  that  a  casual  ex- 
pression to  be  found  in  a  mere  table  ought  not  to  be 
taken  to  repeal  an  express  provision  in  the  first  section  of 
the  stat.  2  W.  &  M.  sess.  I,  c.  5. 

Lord  Ltndhurst,  C.  B. — I  think  that  one  appraiser 
will  do,  where  the  sum  distrained  for  does  not  exceed  201. 
I  think  that  the  defendants  have  done  all  that  they  were 
required  to  do  (a).     The  plaintiff  must  be  nonsuited. 

Nonsuit. 
Bompas,  Serjt.,  and  Mansel,  for  the  plaintiff. 
Thesiger,  and  Ball,  for  the  defendants. 


In  the  ensuing  term,  Mansel  applied  for  a  new  trial,  on 
grounds  not  at  all  affecting  the  point  of  law  above  men- 
tioned, and  a  siet  processus  was  afterwards  entered  by 
consent. 

(a)  See  the  case  of  Bi$hop  y.  Briant,  ante,  p.  484,  in  which  this  case 
18  alluded  to. 
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COURT  OF  COMMON  PLEAS. 


Adjourned  Sittings  at  Westminster ^  after  Michaelmas 
Term,  1884. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

•-^^  1834. 

Potts  v.  Sparrow.  Dec.  3rA 

xxSSUMPSIT    on   an  attorney's  biU.     Plea — ^the  ge-  An  agreement 
neral  issue.     The  claim  was  of  58/.  Is,  2c/.,  being  57/.  be^een  a.  and 
Gs.Zd*  for  preparing  a  certain  deed  and  commencing  a  fdmhli«tnftion^ 
certain  action  in  the  Common  Pleas,  and  1/.  \s.  for  pre-  ofhiaefrecuwat 
paring  a  will.     The  circumstances  of  the  case  were  these:  hu "daughter! 
—In  the  month  of  September,  1824,  a  person  named  Tho-  Syndofc!"m. 
mas  Stanley  employed  the  plaintiff  to  prepare  an  agree-  ployed  the  same 
ment  between  him  and  a  person  named  Jones,  by  which,  had  prepared 
in  consideration  of  Stanley's  undertaking  to  furnish  in-  l^eecnemto 
formation  by  which  Jones  might  be  enabled  to  raise  some  P"P*"«  another 

"^      •  ®  between  him 

large  sums  of  money,  Jones  covenanted  to  pay  Stanley  an  and  c,  by  which 
eighth  part  of  whatever  money  he  obtained.     The  plain-  riied  to  bring 
tiff  employed  a  conveyancer  in  considerable  practice  to  Jll*nit°A.  on 
draw  the  agreement,  who  gave  an  opinion  in  favour  of  its  ^^  original 
validity.     The  document  was  executed;  and,  in  the  year  c.'sname»and 
1829,  Stanley  died.     Soon  after  his  death,  Jones,  in  con-  thTauorney^io 
sequence  of  the  information  he  had  given,  recovered  by  ^f^  "xhe^c- 
compromise  a  sum  of  14,000/. ;  and,  in  July,  18S0,  adminis-  tion  was 
tration  of  Stanley's  effects  was  granted  to  his  daughter,  after  argumetu 
Shortly  after  this,  the  defendant  Sparrow  consulted  the  "l^^l^^x' 
plaintiff  as  to  taking  proceedings  to  recover  the  amount  *sirecment  wa» 

^  t         1  .  t  1   declared  void, 

due  from  Jones  under  the  above-mentioned  agreement,  and  on  the  ground 
also  employed  him  to  prepare  another  agreement  between  Bu*t  xi^^m^ 
him  and  Miss  Stanley  as  her  father's  administratrix,  which  |J**^*^^l'®'"*3r» 

such  original 
agreement,  bad 
consulted  a  conveyancer,  who  gave  it  as  his  opinion  that  the  agreement  was  valid: — Held,  at  Niti 
Priu»t  that  the  attorney  was  eittitled,  under  the  circumsUnces,  to  recover  from  D.,  his  employer,  the 
coiU  of  preparing  the  teoond  agreement,  and  also  those  of  bringing  the  action  upon  the  first 


POTTi 
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1834.  ^^^  plaintiff  accordingly  prepared,  and  which  was  executed 
on  the  7th  August,  1830.  It  recited  the  agreement  be- 
tween Thomas  Stanley  and  Jones,  and  Stanley's  death, 
Spaerow.  i^nd  the  grant  of  administration  to  his  daughter;  and,  al- 
so>  that  the  defendant  Sparrow  had  agreed  to  recorer  the 
sum  owing.  It  contained  a  covenant  by  Miss  Stanley  to 
pay  him  all  the  expenses  he  should  incur ;  and,  to  enable  him 
to  recover  it,  she  appointed  the  defendant  her  attorney  to 
receive  it,  and  give  receipts  and  bring  actions,  and  use  her 
name,  and  do  all  other  necessalry  acts  for  the  recovery  of 
the  money  as  fully  as  she  herself  could  do.  After  this, 
the  defendant  frequently  called  on  the  plaintiff  od 
the  subject  of  a  compromise  between  Miss  Stanley  and 
Jones,  and  also  during  the  progress  of  an  action  of  debt 
which  was  commenced  in  the  name  of  Miss  Stanley  in  the 
CoDunon  Pleas  to  recover  the  money  in  question,  which 
was  decided  on  demurier  in  favour  of  Jones,  on  the  ground 
of  champerty  (a).  A  will  was  prepared  by  the  plaintiff  at 
the  same  time  as  the  agreement  between  Miss  Stanley  and 
Sparrow,  which  will  she  executed,  appointing  Sparrow 
sole  executor  and  universal  legatee.  Sparrow  was  the  only 
person  who  instructed  the  plaintiff  about  the  action,  and 
he  directed  what  Court  it  should  be  brought  in,  and  what 
counsel  should  be  employed  in  it. 

Wilde,SeTJt,  for  the  plaintiff.— It  is  quite  clear,  that«  if 
an  attorney  is  employedj  who  uses  his  best  skill  and  ability, 
and  consults  a  counsel  in  whom  he  has  confidence,  he  may 
recover  his  charges  whatever  the  result  may  be;  and  he 
does  not,  in  point  of  law,  guarantee  that  every  contract  he 
prepares  shall  be  good,  any  more  than  that  every  action 
he  brings  shall  be  successful.  The  law  as  to  maintenance 
is  a  very  old  law,  and  underwent  considerable  discussion 
in  the  case  in  question;  and  it  is  a  subject  as  to  which  an 
attorney  could  not  be  supposed  to  have  a  distinct  know- 
ledge of  what  would  be  the  result. 

(a)  See  the  case  reported  in  5  Moore  &  Pftyne,  193. 
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TfNDAL,  C.J. — As  to  the  1/.  Is.  for  preparing  the  willi        1^34. 
there  must  be  a  verdict  at  all  events. 

Talfourd,  Seijt,  for  tiie  defendant. — It  is  all  one  trans- 
action on  the  evidence.  The  original  vice  in  the  agree- 
ment between  Stanley  and  Jones  affects  the  whole  trans- 
action. That  was  not  merely  an  illegal  agreement  which 
the  law  could  not  enforce,  but  an  indictable  offence;  and 
the  second  agreement  is  clearly  and  equally  illegal,  as  the 
defi»idant  had  no  interest  in  the  uiatter.  Therefore,  the 
action  is  not  maintainable. 

TiNDAL,  C.  J.— It  strikes  me  at  present  that  it  would 
be  too  much  to  say,  that,  where  there  is  a  reasonable  doubt 
whether  an  instrument  be  illegal  or  not,  and  there  is  no 
want  of  ordinary  care  and  knowledge,  and  the  attorney 
consults  those  in  whom  he  has  confidence,  and  acts  un- 
der their  advice — ^I  repeat,  it  strikes  me  it  would  be  too 
much  to  say  that  he  is  to  guarantee  the  result.  This 
is  a  case  in  which  the  Court  of  Common  Pleas,  after 
great  deliberation,  have  decided  that  the  attorney,  follow- 
ing the  advice  of  a  conveyancer  whom  he  consulted,  had 
wrongfully  brought  the  action,  and  that  it  could  not  be 
maintained.  But  I  do  not  think  that  he  ought,  therefore, 
to  lose  his  remuneration.  How  many  cases  are  there  of 
actions  on  promissory  notes,  for  which,  although  they 
were  illegal,  yet  the  attorney  has  recovered  his  costs.  But 
I  will  give  you  leave  to  move  the  Court. 

Verdict  for  the  plaintiff,  subject  &c. 
Wilde,  Serjt.,  and  Camfn,  for  the  plaintiff. 
Talfourd,  Serjt,  and  Bali,  for  the  defendant. 
[Attornies— Po/f<  4-  Son,  and  T.  if  D.  HarriionJ] 
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In  the  ensuing  term,  Tal/ourd,  Serjt.,  obtained  a  rule 
fdgi  for  setting  aside  the  verdict  (a), 

(a)  This  rule  has  not  yet  been  ai^ued. 


j)^^  2rd.  Walker  v.  Alfred  Taylor, 

The  widow  of  a  X  HE  declaration  stated,  in  substance,  that  one  Mrs.  Cun* 

Sl'Hn  un'-  d«M  was  indebted  to  the  plaintiflF,  and  that  the  plaintiff  had 

dertakertocon-  ^  lien  on  Certain  documents,  and,  in  consideration  that  he 

duct  the  funeral 

of  thedeceaaed,  would  give  up  his  lien  and  the  documents,  the  defendant 

with  h^'the  promised  the  plaintiff  that  he  would  pay  his  claim  on  Mrs. 

u^n«i^nhi'  Cundell.     It  then  averred  that  the  plaintiff  gave  up  his 

houaeasasecu-  lien  and  the  documcnts,  but  the  defendant  did  not  pay, 

mentof  hu  bill.  &c.     There  Were  also  counts  for  work  and  labour,  goods 

tmof^tdL  »oW,    &c.     Pleas— ^r*/,  non  assumpsit;    secondly,  that 

tillers  who  sup-  Mrs.  CundcU  was  not  indebted  to    the  plaintiff;   and, 

plied  the  house  , 

with  spirits,  by  thirdly ,  that  the  plaintiff  had  not  any  lien. 

^"fh^^dow,  It  was  proved,  on  the  part  of  the  plaintiff,  that  a  person 

Suttation^B!'  na»ed  Cundell  kept  the  King's  Head,  in  Holborn,  and 

the  other  part-  died  in  September,  1833  ;  that  his  widow  employed  the 

promised  the  '  plaintiff  to  couduct  the  funeral ;  that  the  defendant,  Alfred 

"f"he  would^c  Taylor,  in  conjunction  with  his  brother  and  partner  David 

up  the  Ucencw  Taylor,  had  supplied  the  house  with  spirits  as  distillers, 

to him,he  would  ^       '                rr                                                r   ^                ^                 f 

pay  his  bill  for  and  were  creditors  of  the  publican  at  the  time  of  his  death ; 

Heid,^at  die  that  the  defendant,  wishing  to  administer  to  the  deceased's 

nndertaker^har-  effects,  offered  the  widow  so/,  to  allow  him  to  do  so.   She 

ing  given  up  ' 

the  Ucences  to  consented,  but  in  addition  stipulated  that  he  should  pay 

▼er  Us  bill  the  Undertaker's  bill;  that  the  defendant  paid  her  the 

thMS^theJri-  ^^^'»  ^^^  8*^®  orders  to  the  plaintiff,  who  was  also  an  ap- 

dowwashbori-  praiser,  to  make  an  inventory,  and  value  the  stock;  that 

ginal  employer,  , 

and  although  he  the  letters  of  administration  were  granted  in  the  name  of 

had  made  out 

his  aeoonnty 

charging  the  administrator  as  his  debtor. 
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David  Taylor,  and  not  of  Alfred;  and  that  the  widow  1834. 
having  delivered  the  beer  and  spirit  licences  to  the  plain- 
tiff on  a  security  for  the  payment  of  his  bill,  the  defen- 
dant, Alfred  Taylor,  made  application  to  him  to  give  them 
up,  and  in  consequence  the  plaintiff  had  an  interview  with 
him,  in  the  presence  of  a  witness,  who  stated  that  the  de- 
fendant said  to  the  plaintiff,  *'  Have  you  got  the  licences 
and  the  bill?*'  that  the  plaintiff  said  he  would  give  up  the 
licences,  and  hand  him  the  bill  for  the  funeral,  provided 
that  bill  was  paid;  that  the  defendant  said  ''he  would 
see  him  paid,**  or  ''it  should  be  paid;"  and  thereupon  the 
plaintiff  went  away,  leaving  with  the  defendant  both  the 
licences  and  the  bill. 

Andrews^  Serjt.,  for  the  defendant.— Is  this  such  a  pro- 
mise as  is  binding  ?    It  is  to  pay  the  debt  of  another, 

TiNDAL,  C.  J. — ^You  mean  under  the  Statute  of  Frauds. 
But  it  is  a  new  contract  under  a  new  state  of  circum- 
stances. It  is  not  "  I  will  pay,  if  the  debtor  cannot  ;** 
but  it  is  "  in  consideration  of  that  which  is  an  advantage 
to  me  I  will  pay  you  this  money.''  There  is  a  whole  class 
of  cases  in  which  the  matter  is  excepted  from  the  statute, 
on  account  of  a  consideration  arising  immediately  between 
the  parties.  It  is  a  new  contract ;  it  has  nothing  to  do 
with  the  Statute  of  Frauds  at  all. 

On  the  part  of  the  defendant,  a  letter  from  the  attorney 
of  David  Taylor,  the  administrator,  addressed  to  the  plain- 
tiff, demanding  the  licences,  and  threatening  proceedings 
if  they  were  not  given  up,  was  put  in ;  and  also  a  bill  of 
the  plaintiff's,  headed  "  the  administrator  of  the  late  Mr. 
Cundell  to  J.  Walker ;"  and  a  letter  from  the  plaintiff's 
attorney,  applying  for  payment,  addressed  to  Messrs. 
Taylor,  distillers. 

TiNDAL,  C.  J.  (in  summing  up). — As  to  the  promise  to 


754  CASES  AT  NISI  PRIUS, 

1834.  P^y  ^^^  funeral  bill^  the  plaintiff  had  a  claim  for  the  fiine- 
ral  expenses  on  Mrs.  Cundell ;  but  it  was  not  necessarily 
confined  to  her.  He  would  have  a  right  to  proceed 
against  the  admiiustrator^  and  recover  them  from  the 
estate.  But^  upoa  the  evidence^  it  will  be  for  you  to  say 
whether  Alfred  Taylor,  the  defendant;  did  or  did  not  in 
effect  promise  to  pay  the  money  if  the  licences  were 
given  up. 

Verdict  for  the  plaintiff. 

Wilde,  Serjt.y  and  Chandless,  for  the  plaintiff. 
Andrews,  Serjt.,  and  Busby,  for  the  defendant. 

[Attomies — Carlan,  and  Venning  4-  R-'] 


j^  ^^^^  Drew  r.  The  New  River  Company. 

Where  a  pubUc  X  HE  declaration  stated  that  the  defendants,  on  the  16th 

SrSgiXbruw  ^^  ^^^^  183*,  were  about  to  perform  certain  works  re- 

of  taking  up  the  speeting  certain  water-pipes  of  theirs  under  the  pavement 

street  for  the  of  a  pubUc  footway,  and  fcNT  that  purpose  had  taken  up 

ing'd^n  pi^t,  ^®  pavement,  and  dug  a  trench,  and  thrown  out  of  it  large 

the  '!ImN'o?"are  ^***^^i^  ^^  stones,  earth,  and  soil,  and  by  their  workmen 

bound  to  use  and   scrvauts  had  laid  in  the  said  way  divers  pickaxes, 

caution  in  doing  shovels,  and  Workmen's  tools  and  utensils ;  and  thereupon 

protect'rti"''*"  **  became  the  duty  of  the  defendants,  by  their  workmen 

King's  subjects,  and  Servants,  to  use. due  and  proper  care  and  precaution 

using  reason-  in  performing  the  said  work,  and  laying  and  depositing 

i^njuryTand'if  ^^  ^^  stoucs,  &c.,  SO  that  the  King's  subjects  might  not 

they  so  lay  the    ^^  injured  thereby ;  but  that  the  defendants  did  not  use  pro- 
stones  as  to  give  *  .^  »  r 

such  an  appear-  per  {MPecautious;  and  that,  by  reason  of  the  carelessness 

ance  of  security 

as  would  induce 

a  careful  person, 

using  reasonable  caution,  to  tread  upon  them  as  safe,  when  in  fact  they  are  not  so,  the  company  wfll 

be  answerable  in  damages  for  any  ii^ury  such  person  may  sustain  in  consequence. 
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and  default  of  the  company,  by  their  servants  and  workmen, 
the  plaintiff,  while  lawfully  passing  along,  without  his  de- 
feult,  was  thrown,  and  came  against  and  fell  over  and 
upon  the  said  stones,  earth,  and  soil,  and  was  thrown  with 
great  violence  on  the  said  highway,  and  was  greatly  hurt, 
and  divers  of  his  bones  and  joints  were  fractured,  strained, 
and  injured,  and  he  was  iU  for  a  long  time,  and  was  put 
to  great  expense  in  retaining  another  person  to  carry  on 
his  business  of  a  law-stationer,  and  lost  divers  gains  and 
profits,  and  was  likely  to  continue  in  bad  health,  and 
incurred  great  expenses  in  endeavouring  to  get  cured. 
Plea — Not  guilty. 

It  appeared  that  the  plaintiff  was  a  law-stationer,  living 
in  Hemlock  Court,  which  was  a  thoroughfare  for  foot-pas* 
sengers,  leading  out  of  Carey  Street,  Lincoln's  Inn ;  and 
that  the  defendants,  in  consequence  oi  application  from 
some  of  the  inhabitants,  took  up  the  pavement,  and  dug 
a  trench,  for  the  purpose  of  laying  down  new  pipes  and 
repairing  the  old  ones ;  that  the  work  was  begun  about 
six  in  the  morning  of  the  16th  June,  and  finished,  as  far 
as  the  defendants  were  concerned,  about  seven  in  the 
evening  of  the  same  day ;  that  about  noon  the  plaintiff, 
having  occasion  to  go  into  Carey  Street,  walked  along 
upon  the  mould,  which,  with  the  stones,  was  laid  on  each 
side  of  the  trench,  till  he  got  opposite  to  the  house  of  a 
female  neighbour,  when  he  crossed  over  the  trench,  and 
spoke  to  her,  tefiing  her  to  be  particularly  cautious  if  she 
went  out,  in  consequence  of  the  dangerous  state  of  the 
eourt ;  and  that  he  had  scarcely  parted  from  her,  when, 
according  to  her  account,  he  stepped  upon  a  stone  which 
was  laid  insecurely  upon  another,  and  slipped,  and  fell 
down,  and  immediately  cried  out  that  he  had  broken  his 
arm.  In  fact  he  had  dislocated  his  shoulder,  and  fractured 
the  scapula.  Ten  witnesses  for  the  plaintiff  proved  that 
the  mould  and  stones  were  so  laid  as  to  make  it  unsafe  for 
persons  to  walk  along ;  and  it  appeared  that  several  slip- 
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pedy  and  some  fell  down,  while  others  declining  to  pasfl 
sent  messages  by  those  who  were  obliged  to  go. 

On  the  part  of  the  defendants,  it  was  shewn  that  they 
had  by  act  of  Parliament  a  right  to  take  up  the  pavement, 
and  that  they  did  the  work  in  the  usual  way.  It  was 
further  proved,  that  several  hundred  persons  went  safely 
along  the  court  in  the  course  of  the  day,  one  of  them  an 
old  woman,  walking  with  a  crutch  and  a  stick.  It  was 
also  sworn  that  there  was  free  space,  without  any  mould 
upon  it,  on  the  side  of  the  court  from  which  the  plaintiflP 
crossed  over ;  and  it  appearing  that  he  had  but  one  eye, 
it  was  suggested  that  the  injury  resulted  from  his  own 
want  of  care,  or  from  accident,  and  not  from  any  negli- 
gence on  the  part  of  the  workmen. 

It  was  sworn  on  the  part  of  the  plaintiff,  but  denied  on 
the  part  of  the  defendants,  that  pickaxes  and  shovels,  and 
other  workmen's  tools,  were  left  lying  about. 


Tin  DAL,  C.  J.  (in  summing  up). — The  defendants  have, 
by  the  act  of  Parliament,  the  right  to  take  up  the  pave- 
ment, but  they  were  bound  in  doing  the  work  to  uae 
such  care  and  caution  as  would  prevent  the  King's  sub- 
jects, themselves  using  reasonable  care,  from  exposure 
to  injury.  Even  supposing  that  there  was  space  free 
from  mould  and  stones  for  the  plaintiff  to  walk  on  one 
side  of  the  trench,  yet  he  was  not  bound  to  do  so,  but 
had  a  right  to  cross  over  to  speak  to  his  neighbour ;  and 
if  he  stepped  upon  a  stone  which  was,  in  fact,  insecure, 
but  had  such  an  appearance  of  security  as  would  induce  a 
careful  person,  using  reasonable  caution,  to  think  that  it 
was  safe,  the  defendants  would  be  responsible,  inasmuch 
as  the  so  placing  the  stone  would  be  an  act  of  carelessness 
and  negligence  on  the  part  of  the  workmen. 

His  Lordship  left  it  to  the  jury  to  say,  whether  the  injury 
was  occasioned  by  negligence  and  unskilfiilness  on  the  part 
of  the  workmeui  or  want  of  care  in  the  plaintiff  himself,  or 
by  accident,  without  fault  on  either  side.    In  the  two  latter 


Drew 

V. 


MICHAELMAS  TERM,  6  WILL.  IV.^C.  P.  757 

cases  they  would  find  a  verdict  for  the  defendants^  and        ^^34^ 
in  the  former  they  would  find  for  the  plaintiff,  and  give 
him  such  reasonable  compensation  in  damages  as  they 
thought  he  was  entitled  to  under  all  the  circumstances.         ^ompany*^ 

The  jury  retired,  and,  after  an  absence  of  several  hours, 
found  a — 

Verdict  for  the  defendants. 

WildCf  Serjt,  Ross,  and  Paifne,  for  the  plaintifY\ 
Folleti,  and  S.  B.  Harrison,  for  the  defendants. 

[Attornies — Abraham  Sf  Hobsan,  and  Hall,  Thomson,  ^  Sewell.] 


Roberts  v.  Brown.  j^  ^^^ 

C^ASE  for  a  libel  in  the  North  Wales  Chronicle.  Seve-  smbu,  that  an 
ral  special  pleas  of  justification  had  been  pleaded,  but  ^^l^^J^^^ 
had  been  withdrawn.  is  a  at  ca^  to 

be  tried  by  a 

After  the  jury  had  returned  a  verdict  for  the  plaintiff*,  ipcdai  jury,  if 

1  e>  there  be  ipedal 

damages,  OL—  ^i^  of  juitis. 

cation;  but  not 

Wilde,  Serjt.,  applied  to  his  Lordship  to  certify  that  inle^only  te 
it  was  a  fit  case  to  be  tried  by  a  special  jury.  pleaded. 

Atcherley,  Serjt,  opposed  the  application. 

TiNDAL,  C.  J.,  inquired  if  the  rule  for  the  special  jury 
was  obtained  before  the  special  pleas  were  withdrawn; 
and,  being  answered  in  the  affirmative,  said  that  such  being 
the  case,  he  would  certify ;  but,  if  it  had  been  obtained 
afterwards,  he  would  not  have  done  so. 

Wilde,  Serjt.,  and  J.  Jervis,  for  the  plaintiff^ 

Atcherley,  Serjt.,  and  R.  V.  Richards,]  for  the  defen- 
dants. 

[Attornies— £oiM  4*  C<'«>  s^<l  Wdlmiky  ^  Co.'\ 
VOL.  VI.  E  E  E  M.  P. 
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1834. 
Dee.  Sih.  DesBROW  V»  WeaTHERLEY. 

In  assumpsit  by  AsSUMPSIT  OD  a  bill  of  exchange,  dated  4th  of  May, 

against  the  ac-  1832,  for  450/.,  at  SIX  months,  drawn  by  one  H.  William- 

rfexchanw^^^  ^^^  ^^  ^^^  accepted  by  the  defendant,  and  indorsed  by 

it  appear,  that,  Williamson  to  the  plaintiff.     Plea — ^Non  assumpsit. 

following  the  *^ 

acceptance,  Under  tiie  words  •'  Accepted,  H.  O,  Weatherley,"  were  , 

noYin^the^ac- '  Written,   but  not  in   the  defendant's    handwriting,   the 
w'rittC.  making  ^^^^ds,  "  Payable  at  Messrs.  Ashted  &  Son's,  135,  Regent 

the  bill' payable    Street." 

place,  It  u"in-  Mr.  Williamson,  the  drawer,  was  called  as  a  witness  for 

p?S tosh*w  *^^  plaintiff.     He  swore  that  he  drew  the  bUl  himself, 

that  the  words  and  that  the  defendant  accepted  it  for  his  accommodation ; 

by  the  accep-  that  he  handed  it  over  to  the  plaintiff,  and  received  350/. 

and  it^seemT^'  from  him  upon  it;  that  the  bill  had  not  been  altered  since 

that  the  addi-  j^  ^^s  accepted ;  that  he  drew  it  at  six  months,  and  not 

tion  of  such  r         »  ^  ^  » 

words  is  a  ma-  at  five,  and  that  lie  was  to  provide  for  it  when  it  became 

of  a  bill  since,  due.    With  respect  to  the  words  ''  Payable  at  Messrs. 

IS!fid"rgT?he"  A^shted  &  Son's,"  he  stated  that  he  could  not  say  whether 

passing  of  the  they  Were  written  before  or  after  the  defendant  accepted 

etat.  1  &  2  Geo. 

4,  c.  78.  the  bill,  but  he  thought  they  were  written  the  same  day, 

yet  he  would  not  swear  that  they  were  not  written  on  a 
subsequent  day. 

Wilde,  Serjt.,  on  cross-examination,  asked  him  whether, 
after  the  bill  was  due,  he  had  any  communication  on  the 
subject  with  the  plaintiff?  The  witness  replied  in  the  af- 
firmative. 

Talfourd,  Serjt.,  on  re-examination,  asked  what  the 
communication  was. 


Wilde,  Serjt.,  objected. 

TiNDAL,  C.  J. — Unless  the  communication  was  partly 
got  out,  I  think  you  are  not  entitled  to  ask  any  question 
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about  it.     It  was  only  asked  oa  the  other  side  whether^         IBH. 

in  fact,  any  communicatioa  was  made  or  not.  ^    *     '' 

DitBaow 

V. 

Upon  production  of  the  bill  it  appeared,  from  inspec-  WsATHEaxrvr. 
tion,  that  the  word  '  six'  looked  as  if  it  had  been  altered 
from  the  word  five,  and  there  was  a  hole  in  the  paper  after 
the  letter  x.  Also,  it  appeared  that  there  were  two  me- 
morandums, purporting  to  shew  the  time  when  tbe  bill 
became  due — one  was  October  7th,  and  the  other  No- 
vember 7th ;  and  it  appeared  that  it  was  presented  for 
payment  at  both  those  times. 

fVilde^  Serjt. — The  bill  has  evidently  been  altered  by 
changing  it  from  five  to  six  months.  The  drawer  had  to 
provide  for  tlie  bill  when  it  became  due,  and  therefore  he 
had  an  interest  in  extendii^  the  time  of  payment.  There 
is  no  safety  in  judicial  investigation,  if  it  can  be  doubted, 
on  looking  at  the  bill,  that  it  has  been  altered.  Henman 
V.  Diciinson(a)  is  an  authority  to  shew,  that,  if  an  altera- 
tion is  apparent  on  the  face  of  the  bill,  the  plaintiff  must 
account  for  it 

TiNDAL,  C.  J. — Here  the  evidence  for  the  plaintiff  is, 
that  there  was  no  alteration  at  all.  It  is  for  the  jury ;  if 
they  think  that  the  bill  was  altered  after  acceptance  there 
is  an  end  of  the  case. 

Witde,  Serjt.— There  is  also  the  addition,  after  the  sig- 
nature to  the  acceptance,  of  the  words  "  Payable  at  Messrs. 
Ashted  &  Son's.*'  The  plaintiff  ought  to  shew  diat  this 
was  written  at  the  time.  It  may,  perhaps,  be  questioned 
wfaedier  this  is  a  material  alteration ;  but  tbe  cases  of 
Maciniosh  v.  Haydon  (b),  Tidmargh  v.  Graver  (c),  and 
Cowie  V.  HaUal{d)j  all  shew  that  it  is. 

(a)  5  Bing.  183,  and  2  Moore     p.  276,  in  Tm^  7.  ilfaie%,  wliioh 
&  Payne.  289,  mentioned  ante,  p.      see. 
276,  note  if).  (c)  1  Maale  &  Selw.  735. 

(A)  Ry.  k  Moo.  362,  aled  ante,         (d)  4  B.  &  A.  197.  But  see  also 
E  E  E  S 


Debbrow 


CASES  AT  NISI  PRIUS, 

T1NDAL9  C.  J.,  to  the  jury. — The  bill,  in  this  case,  was 
accepted  for  the  accommodation  of  the  drawer,  and  the 
whole  case  rests  upon  his  evidence.  He  swears  that  850/. 
.W£ATBBRLBT.  was  advanccd  to  him  by  the  plaintiff  upon  it.  The  ques- 
tion is,  whether,  upon  the  view  of  the  bill  connected  with 
the  evidence  of  the  drawer,  you  think  the  bill  has  been 
altered  without  the  assent  of  the  acceptor ;  and  there  is 
a  further  question,  whether,  looking  at  the  bill,  as  con- 
trasted with  his  evidence,  you  can  place  any  reliance  on 
his  testimony.  One  thing  is  clear,  that  the  person  who 
held  the  bill  thought  it  was  a  bill  at  five  months,  or  at 
least  was  in  doubt  about  it,  for  it  was  presented,  first  in 
October,  and  again  in  November.  It  is  for  you  to  de- 
cide ;  but,  I  should  say,  looking  at  it,  that  it  is  a  bill  which 
at  one  time  was  a  bill  at  five  months,  if  it  is  not  so  now. 
You  will  ask  yourselves  whether  this  bill  was  originally 
drawn  at  five  months,  and  has  since  been  altered  to  six 
months;  and,  if  you  think  so,  there  is  an  end  of  the  case. 
[His  Lordship  read  the  evidence,  and  observed] — Thus  it 
stands  as  to  the  first  alteration.  But  there  is  another, 
which,  on  the  testimony  of  Mr.  Williamson,  was  made 
after  the  acceptance,  though  he  will  not  say  exactly  when 
it  was  done.  I  allude  to  the  words,  '^  Payable  at  Messrs. 
Ashted  &  Son*8,  IS5,  Regent  Street.**  This  being  an  al- 
teration after  the  acceptance,  or  at  the  time,  it  is  incum- 
bent on  the  plaintiff  to  shew  that  it  was  made  with  the 
consent  of  the  party  accepting ;  because  a  person  taking 
it  with  this  special  acceptance  might  present  it  only  at  the 
particular  place,  and  then  sue  the  acceptor,  who  might 
know  nothing  about  it.  It  would  vary  the  right  of  parties 
to  a  band  fide  bill ;  and,  in  my  opinion,  it  vitiates  the  bill 
just  as  much  as  the  first  alteration. 

The  jury  found  for  the  defendant. 


Marum  v.  Ftitit,  1  Gamp. 82,  note;     ante^Vol.  2,  p.  303 ;  and  OtbUy  v. 
JViy/^v.  Bird,  6  B.  &  C.  631;  and      WaOwr,  2  Cr.  &  Mee.  151. 
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Talfourd,  Serjt.«  wished  to  know  upon  which  of  the  al»        1^34. 
terations  they  founded  their  verdict;  as,  if  it  were  upon  -    ^ 

the  last,  he  should  submit,  upon  the  authority  of  some  ^ 

cases,  that  it  was  not  a  material  alteration.  WsAXHBaL.Y. 

TiNDAL,  C.  J.,  said,  that  the  strongest  case  in  favour  of 
its  materiality  seemed  to  be  Cowie  v.  HcUsaL 

Walesby,  for  the  plaintiff,  observed  that  that  was  be- 
fore the  statute. 

The  jury  being  asked,  said,  they  founded 
their  verdict  upon  both  the  alterations. 

Talfourdf  Serjt.,  and  IValesby,  for  the  plaintiff. 
Wilde,  Serjt.,  for  the  defendant. 

[Attomies— •/.  If.  Reynoldtf  and  Chitholme  Sf  W.'] 


Crook  9.  Bsetham,  Gent.,  one  &c.  jy^^  g^A. 

Assumpsit.— The  ^r«^  count    of   the    declaration  a.  gaTsan  un- 
stated, that  two  deeds,  the  one  dated  February  27,  1828,  ^J^awr 
made  between  one  J.  T.  W.  and  one  F.  A.  S.,  and  the  "P?°  ^%  "«- 

cation  of  a 

other,  dated  December  29,  1829,  between  M.  A.  W.  and  mortgage  from 

S  to  B      S. 

F.  A.  S.,  were  in  the  possession  of  the  plaintiff,  who  held  conveyed  to  B. 
them  as  a  security  for  a  sum  of  money,  to  wit,  35/. ;  and  JntendM  t?be 
that  a  certain  mortgage  or  assurance  was  about  to  be  ex-  ^«  subject  of 

tho  mortgagSf 

ecuted  of  certain  premises,  to  which  the  said  deeds  re-  by  aidgniDg  it 
lated,  "  from  one  Mr.  Summers  to  one  William  Beetham,"  ^  ^^\^^ 

for  B.  to  pay 
himielf  the 
■urn  that  he  had  advanced,  and  to  pay  22/.  to  C.  aa  part  of  hii  claim,  and,  after  other  paymenti, 
which  were  specified,  to  pay  the  surplus  to  S.  C.  was  not  only  aware  of  this  arrarfgement,  but 
was  at  one  time  intended  to  have  been  a  trustee  under  the  deed  of  assignment: — Held,  that  this 
conveyance  was  a  mortgage  within  the  meaning  of  the  undertaking,  but  that  C.  could  not  recover, 
in  an  action  upon  the  undertaking,  the  22/.  mentioned  in  the  deed,  as  he  had  allowed  that  to  be- 
come a  subject  of  the  trusts. 
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1634  ^°^  ^"^^  ^^  defendant  was  desirous  of  obtaining  posses* 
sion  of  the  deeds  on  behalf  of  the  said  W.  B. ;  and  that, 
in  consideration  that  the  plaintiff  would  deliver  up  die 
deeds  to  the  defendant,  the  ktter  undertook  &o. ''  that  he 
would,  on  the  execution  of  the  said  mortgage,  retain  the 
said  sum  of  SBL  for  the  said  plaintiff,  as  his  alleged  claim 
on  the  said  deeds,  or  return  the  said  deeds  to  the  said 
plaintiff.*'  It  then  went  on  to  state  that  the  plaintiff  did 
deliver  the  deeds  to  the  defendant;  and  that,  although 
the  said  mortgage  from  the  said  Mr.  S.  to  the  said  W.  B. 
had  been  long  since  executed,  and  the  defendant  was 
requested  to  retain  or  pay  to  the  plaintiff  the  siun  of  S5/«, 
or  return  the  deeds;  and  a  reasonable  time  for  that  pur- 
pose had  long  elapsed,  yet  the  defendant  did  not  nor 
would  retain  for  the  said  plaintiff,  or  pay  him  the  said 
sum,  nor  any  part  thereof,  nor  return  the  deeds.  There 
were  also  counts  for  work  and  labour,  money  paid,  and  on 
an  account  stated.  Plea  to  the  first  count  of  the  declar- 
ation, *'  that  no  mortgage  of  the  said  premises,  from  the 
said  Mr.  S.  to  the  said  W.  B.,  was  or  hath  ever  yet  been 
executed  in  manner  and  form  as  the  said  plaintiff  hath  in 
the  said  first  count  of  his  said  declaration  alleged,  and 
of  this  he  the  said  defendant  puts  himself  upon  the 
country,  &c."  Plea  to  the  other  counts— Non  as- 
sumpsit. 

It  appeared,  that  the  plaintiff  was  an  auctioneer,  and 
that  the  deeds  in  question  were  placed  in  the  hands  of 
Mr.  S«  B.  Rogers,  who  was  the  solicitor  of  Mr.  Summers, 
with  a  view  to  his  interest  in  the  property  being  sold. 
Mr.  Summers  was  entitled  to  two-sixths  of  this  property, 
which  consisted  of  freehold  premises  in  the  county  of 
Middlesex ;  and,  on  the  30th  of  June,  18S2,  Mr.  Rogers 
placed  the  deeds  in  the  hands  of  the  plaintiff,  with  a  view 
to  a  sale ;  Mr.  Rogers*s  lien  on  them  then  amounting  to 
30/.  Of  this  so;,  the  plaintiff  gave  him  19^  lO^.,  and 
was  to  be  liable  for  the  remainder. 
It  further  appeared,  that  the  plabtiff  made  some  pre- 


Chook 


MICHAELMAS  TERM,  6  WJLL.  IV.— C.  P. 

]Mtratioa8  for  a  sale ;  and  that  the  father  of  the  defendant, 
Mr.  Wiltiam  Beethaai,  who  had  two  mortgages  for.  280/. 
on  other  two^ixths  of  the  property,  wished  to  get  a 
mortgage  on  the  two-sixths  which  Mr.  Crook  had  to  sell,  b«etham. 
in  addition  to  the  mortgage  which  he  then  held,  This» 
led  to  some  negotialioa  between  the  parties;  and,  on  the 
l^th  of  August,  1832,  the  plaintiff  delivered  the  deeds  to 
the  defendant,  on  receiving  from  him  the  following  under- 
taking:— 

''  On  the  execution  of  the  mortgage  from  Mr.  Sum- 
mers to  Wm.  Beetham,  Esq.,  I,  on  his  behalf,  agree  to 
retain  the  sum  of  S5l,  for  you  as  your  alleged  claim  on 
such  deeds,  or  to  return  the  deeds  under  mentioned. 
27th  February,  1828.    John  Thomas  Wilkmson  to  Mr. 

F.  A.  Summers. 
29th  December,  1829.     Miss  M.  A.  Wilkinson  to  Mr. 
F.  A.  Summers. 

13th  August,  1832.  (Signed)    A.  W.  Beetham." 

It  further  appeared,  that,  on  the  1st  day  of  January,  1 833, 
Mr.  Summers  (on  being  paid  a  sum  of  201.,  half  of  which 
was  advanced  by  the  plaintiff,  and  half  by  Mr.  W. 
Beethain,)  executed  a  deed  of  conveyance  of  his  two- 
sixths  of  the  property.  The  plaintiff  was  not  a  party  to 
this  conveyance,  but  was  a  party  to  the  arrangement  which 
it  carried  into  effect 

This  deed,  which  was  an  indenture,  dated  January  1st, 
1833,  made  between  Frederick  Auguistus  Summers  of  the 
one  part,  and  William  B^etham  of  the  other  part,  after 
reciting  the  two  deeds  which  were  the  subject  of  the 
present  action,  which  conveyed  the  two-sixths  of  the  pro- 
perty to  Mr.  Summers,  and  reciting  that  a  debt  due  to 
Mr.  W.  Beetham  was  secured  on  other  two-sixths,  and 
that  22/.  was  due  to  the  plaintiff,  and  that  10/.  had  been 
advanced  to  Mr.  Summers  by  the  plaintiff,  and  10/.  by 
Mr.  W.  Beetham,  and  that  Summers  had  agreed  to  convey 
to  W.  B. ;  it  was  witnessed,  that,  for  those  considerations. 
Summers  conveyed  and  assigned  the  shares  mentioned  in 
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1834.  ^^^  recited  deeds  to  William  Beetham,  his  heirs^  &c.«  in 
trust  to  sell  them  by  public  auction  or  private  contract, 
as  he  should  think  proper.  This  deed  also  contained 
Bectuak.  powers  for  carrying  such  sale  into  effect,  and  for  indem- 
nifying purchasers,  and  a  declaration  that  W.  B.,  his  ex- 
ecutors* &c.,  should  stand  possessed  of  the  money  arising 
from  such  sale,  after  paying  the  expenses  of  preparing 
the  deed  and  execution  of  the  trusts,  in  the  first  place  in 
payment  to  the  plaintiff  of  the  said  sum  of  22L,  without 
interest,  and  in  the  next  place  in  payment  of  the  said 
sum  of  SO/,  to  the  said  William  Beetham  without  interest, 
and  in  the  next  place  in  payment  to  the  said  William 
Beetham  of  the  said  two  sums  of  140/.  and  140iL,  so  due 
to  him  on  mortgage  of  other  two-sixth  shares,  with  all 
arrears  of  interest,  and  an  ultimate  trust  to  pay  the  sur- 
plus, if  any,  to  Mr.  Summers,  his  executors,  &c. 

It  appeared,  that  the  sum  of  32/.,  mentioned  in  the  deed, 
consisted  of  the  19/.  lOs.  paid  by  the  plaintiff  to  Mr. 
Rogers,  and  a  sum  of  2/.  lOs.  for  some  expenses  the 
plaintiff  had  been  put  to ;  and  it  further  appeared,  that, 
about  the  time  of  the  execution  of  this  deed,  it  was  in 
contemplation  that  the  plaintiff  should  act  as  auctioneer 
in  the  sale  of  the  four-sixths  of  the  property,  it  being 
considered  that  four-sixths  of  a  property  would  bring  a 
proportionally  better  price  than  two-sixths ;  and  it  was 
admitted  that  the  plaintiff  did  put  the  four-sixths  up  to 
sale,  but  they  were  bought  in.  The  charges  on  that 
account  formed  the  subject  of  the  plaintiff's  claim  un- 
der the  latter  counts  of  the  declaration ;  and  the  only 
question  on  that  part  of  the  case  was,  whether  the  de- 
fendant was  liable  or  his  father ;  and  on  this  no  question 
of  law  arose. 

Coleridge,  Serjt.,  for  the  defendant,  submitted  that 
though  not  a  party  to  the  deed,  yet  the  plaintiff  was 
so  far  aware  of  the  arrangements  thus  made,  that  he  must 
have  been  taken  to  have  waived  his  claim  upon  the  under- 
taking. He  also  submitted,  that  the  parties,  at  the  time  of 
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the  undertaking,  had  contemplated  a  mortgage  and  an 
advance  of  money  to  Mr.  Beetham,  as  was  manifest  from 
the  word  ''  retain  '*  having  been  used. 

For  the  defence,  Mr.  WiUiam  Beetham  was  called ;  and 
from  his  evidence  it  appeared,  that  at  first  it  was  con- 
templated that  he  (Mr.  W.  B.)  should  have  advanced 
more  money  on  mortgage,  and  that  the  plaintiff  was  not 
only  aware  of  the  arrangements  made  by  the  deed,  but 
that  it  was  proposed  that  he  should  have  been  a  trustee 
in  it ;  and  that  the  reason  why  he  was  not  so  was,  that  it 
was  intended  that  he  should  act  as  the  auctioneer ;  and 
he  further  proved,  that,  when  the  deed  was  executed,  the 
defendant  asked  for  the  undertaking,  upon  which  the  wit- 
ness observed,  that  the  undertaking  was  of  no  use;  but  the 
plaintiff  made  no  answer. 

Wilde^  Serjt.,  in  reply.-^This  is  a  mortgage  beyond  all 
doubt  within  the  meaning  of  this  agreement  It  does  not 
at  all  signify  to  Mr.  Crook  in  what  manner  Mr.  Beetham 
may  choose  to  take  his  security.  What  is  obtaining  a 
mortgage?  It  is  the  obtaining  of  an  estate  as  a  security 
for  money.  It  does  not  depend  on  the  form  of  the  deed. 
How  stand  the  facts  ?  Mr.  Beetham  has  a  mortgage  on 
two-sixths  of  the  estate,  and  after  that  he  obtains  the 
security  of  two  other  sixths  in  addition ;  and  he  contends 
that  this  is  not  a  mortgage,  because,  instead  of  making  a 
large  further  advance  of  money,  a  sum  of  20/.  only  is 
advanced,  and  of  that  the  plaintiff  found  one-half.  With 
respect  to  the  waiver,  if  the  undertaking  had  been  put  an 
end  to,  that  would  have  been  the  very  reason  why  it  would 
have  been  given  up  when  the  deed  was  executed. 

TiNDAL,  C.  J.,  (in  summing  up). — The  first  question  in 
this  case  is,  whether  a  mortgage  has  been  executed  from 
Mr.  Summers  to  Mr.  William  Beetham.  I  mean  a  mort- 
gage, not  perhaps  according  to  the  strict  letter,  but 
whether  a  mortgage  has  been  substantially  executed.    I 
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1834.  ^^^^  '^  doubt  that  this  deed  amounts  to  a  mortgage* 
Takii^  the  words  of  the  undertaking,  it  seems  that  an 
advance  of  money  was  then  contemplated ;  but  the  mat- 
ter afterwards  takes  a  different  turn^  and,  instead  of 
Mr,  Beetham  advancing  a  large  sum  of  mmiey,  a  snm  of 
only  SO/,  is  paid  to  Summers,  and  Mr.  Beetham  got  his 
security  to  over-ride  four  shares  instead  of  two,  and  thus 
acquired  a  greater  benefit  than  he  would  have  had  upon  a 
mortgage.  The  meaning  of  the  parties  I  take  to  have  be«i» 
this,  that  whenever  Summers's  two  shares  were  mortgag- 
ed, the  plaintiff  was  to  be  paid,  or  the  deeds  returned.. 
It  is  further  alleged,  on  the  part  of  the  defendant,  that  the 
plaintiff  has  waived  this  agreement ;  but  I  do  not  think 
that  the  facts  proved  make  out  that  statement;  indeed^  I 
do  not  see  what  motifve  or  object  the  jdaintiff  could  have 
in  foregoing  his  security.  You  will  therefore  say,  whether 
a  mortgage  was  or  was  not  substantially  executed,  ex- 
tending to  the  two-sixths  in  addition  to  the  first  two- 
sixths  ;  and  if  you  think  there  was^  the  amount  of  damages 
will  be  the  sum  the  plaintiff  is  liable  to  pay  Mr.  Rogers, 
which  is  10/.  10a.,  being  the  diflierence  between  19/.  10a. 
and  SO/.;  fx  it  seems  to  me,  that,  by  allowing  die  821.  to 
become  a  subject  of  part  of  the  trusts,  he  camiot  resort 
to  the  undertaking  for  that,  and  the  jdaintiff  might  have 
consented  to  forego  that  in  consideration  of  his  having  the 
sale  of  the  property. 

The  jury  wished  to  find  a  verdict  for  the 
plaintiff  for  10/.  10^.,  and  for  16/.  for  work 
and  labour,  and  for  10/.  advanced  to  Sum- 
mers ;  but,  on  the  Lord  Chief  Justice  in- 
forming them  that  they  ought  not  to  find 
for  the  latter  sum,  the  verdict  was  entered 
for  26/.  10«. 

Wilde,  Serjt,  and  Buii,  for  the  pkintiff. 

Coleridge,  Serjt,  for  the  defendant. 
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Anfjaumed  Siiiings  in  London  after  Michaelmas  Ternif 

1834. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

Cramch  9.  Thomas  Whits.  j)^^^  l^^^^ 

X  ROVER  for  a  bin  of  exchange,  dated  13th  June,  a  person,  bsY- 
1833,  at  four  months,  for  200/..  drawn  by  the  plaintiff  on  J/.pJi^i'J^a 
and  accepted  by  one  James  Plimpton,  and  indorsed  by  friend  for  MiUt- 

-_,,-_,__  «T»  1  •nee,  who,  not 

the  plaintiff,  and  by  a  person  named  Boyer,  and  a  person  having  cash, 
named  Roberts.  dwILd  a  biSl 

Boyer  was  called  as  a  witness  for  the  plaintiff,  and,  on  f"**  «*!**'  ****" 

•'  r  9  9  to  get  diacounl- 

his  examination  in  chief,  he  stated  that,  having  a  bill  to  ed,  that  he  might 
take  up,  he  applied  to  the  plaintiff  to  do  it  for  him;  that  him  the  money, 
the  plaintifiF^  not  being  in  possession  of  sufficient  cash,  ^it^,J^d**"iso' 
drew  the  bill  in  question,  and  ffave  it  to  him  to  £cet  dis-  indorsed  the 

,  .  ..,,..«.         bin,andleftit 

counted,  m  order  to  raise  money  to  enable  the  plaintiff  to  with  a  biu 
meet  the  other  bill  for  the  witness ;  that  he,  the  witness,  ^^  The  Mil 
carried  it,  about  the  6th  or  6th  of  August,  to  a  person  |*^^';^'"* 
named  Roberts,  who  then  acted  as  a  bill  broker,  and,  after  «ridow  who  car- 
indorsing  it,  left  it  with  him,  but  did  not  get  any  money  ai  a  coal  mer- 
from  him.    That,  in  consequence  of  something  which  blu "tohcrooun- 
Roberts  had  said  when  he  applied  to  him  for  the  money,  J»ng-houM  and 

,    *.      ,  ,  ,  ^  indoncd  it,  and 

he  went  to  the  defendant  about  a  week  or  more  after-  there  gave  it  to 
wards,  and  told  him  that  the  bill  had  been  given  to  him  to  mJna^d^he 
get  discounted;  that  he  had  given  it  to  Roberts  for  that  a^JJ^h^e^Ltered 
purpose,  and  understood  that  he,  the  defendant,  had  got  it  in  the  cash 
it  from  Roberts  with  that  view,  adding,  that  he,  the  wit-  received  on  act 
ness,  had  no  interest  in  the  bill,  and,  therefore,  it  must  be  wM^contea^H 
fidvenback;  that  the  defendant  said  he  had  got  the  bill  tory  evidence  as 

^  ,  ,  to  the  son's 

from  Roberts,  and  had  placed  it  to  his  account,  and  knowledge,  at 

the  time  he  re* 
ceived  the  bill, 
of  the  dreumstances  under  which  it  had  been  obtained;  but  he,  on  being  informed  of  them  after- 
wards, refused  to  give  the  bill  to  the  drawer,  who  brought  an  action  of  trover  against  him  for  iu 
The  jury  found  that  the  bill  was  not  taken  bond  fide  and  without  notice  of  the  dreumstances;  and 
h  was  hdd,  that  the  action  was  maintainable  against  the  son,  and  need  not  be  brought  against  the 
mother. 
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1834.  should  keep  it;  that  the  witness  told  him  he  understood 
he  had  not  given  any  thing  for  it ;  upon  which  the  defen- 
dant saidi  he  did  not  care  at  all  about  it,  that  he  had  got 
the  billy  and  should  place  it  to  Roberts's  account  The 
witness  further  stated,  that  he  told  Roberts  what  had 
taken  place,  and^  in  consequence,  a  day  or  two  after,  they 
went  together  to  the  defendant's,  where  he  repeated  what 
he  had  said  on  the  first  interview;  that  neither  Roberta 
nor  the  defendant  denied  what  he  said,  but  the  defendant 
said  he  should  consult  his  solicitor,  and  send  an  answer 
in  a  few  days.  The  witness  afterwards  went  with  the 
plaintiff  to  the  defendant;  the  plaintiff  told  the  defendant 
the  same  as  the  witness  had  before,  and  required  the  bill 
to  be  delivered  up  to  him.  The  defendant  said,  he  had 
placed  it  to  Roberts's  account,  and  should  retain  it.  The 
plaintiff  said  he  would  bring  an  action,  or  take  the  parties 
up  before  the  Lord  Mayor.  On  his  cross-examination, 
the  witness  stated  that  the  defendant's  mother  carried  on 
the  business,  which  was  that  of  a  coal  merchant,  and  that 
her  name,  and  not  that  of  the  defendant,  was  on  the  door 
and  on  the  carts;  and  also,  that  he  had  seen  Roberts  in 
Court  that  morning. 

A  notice  from  the  plaintiff,  dated  the  16th  of  February, 
ISSl-,  and  addressed  to  Mrs.  White,  was  put  in^  stating, 
that  the  bill  was  his  exclusive  property,  and  requiring  her 
to  deliver  it  up  to  the  bearer. 

About  the  ^th  of  the  same  month,  a  notice  was  deli- 
vered to  the  plaintiff,  signed  by  the  defendant  Thos.  White, 
stating  that  the  bill  in  question  had  been  noted,  and  lay 
for  payment  at  Messrs.  Fry  &  Thorn's,  No.  80,  Cheap- 
side,  and  threatening  proceedings  unless  it  was  imme* 
diately  honoured. 

Atcherley,  Serjt.,  for  the  defendant. — Roberts  is  not 
called  as  a  witness,  though  he  was  seen  in  Court  this 
morning,  and  was  employed  by  Boyer,  the  plaintiff*s  wit- 
ness.   Roberts  negotiated  with  the  defendant,  who  cannot 
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give  evidence  for  himself.  It  is  strange,  that,  if  Boyer  |g34 
was  only  employed  to  discount  the  bill,  he  should  put  his 
name  upon  it  The  defendant  only  acted  for  his  mother^ 
and  is  made  a  defendant  to  prevent  his  being  a  witness. 
Roberts,  being  indebted  to  Mrs.  White,  brought  the  bill 
to  reduce  his  account  The  bill  being  indorsed  in  blank, 
any  person  taking  it  for  value  may  detain  it  If  it  was 
originally  obtained  by  fraud,  accident,  or  lossj  it  is  the 
misfortune  of  the  former  owner;  but,  if  it  comes  to  a  per- 
son in  the  way  of  business,  such  person  has  a  right  to 
keep  it.  I  submit  that  an  action  cannot  be  maintained,  as 
the  defendant  was  only  his  mother's  agent,  and  is  not  in- 
terested in  the  business. 

TiNDAL,  C.  J. — An  action  for  a  tort  may.  An  action 
may  be  brought  against  a  clerk  in  the  Bank.  You  very 
often  bring  an  action  for  the  goods  of  a  bankrupt,  not  only 
against  the  person  interested^  but  also  against  a  servant  (a). 

Ateherley^  Serjt. — If  he  took  it  only  for  his  mother,  and 
does  not  affect  to  claim  it  in  any  other  way  than  as  for 
her;  he  is  not  answerable. 

TiNDAL,  C.  J. — To  shew  that,  you  must  undo  the  whole 
of  the  evidence;  you  must  make  an  entirely  new  case. 
He  says — **  I've  got  it,  and  shall  keep  it." 

For  the  defendant,  a  witness,  who  was  out-door  clerk 
to  Mrs.  White^  was  called.  He  stated,  that  the  defendant 
was  only  a  clerk,  and  managed  the  business  for  his  mother; 
that  Roberts,  m  August,  1883,  owed  Mrs.  White  about 
500/.  for  coals ;  that  several  applications  had  been  made 
to  him  for  payment;  that,  on  Monday,  the  ISth  of  that 

(a)  See,  on  ihiB  subject,  the  B.  &  A.  247|  Gretmoay  7.  FUher, 

cases  of  Ferhim  v.  Smith,  1  Wils.  ante,  Vol.  1,  p.  190;  and  Fairman 

328;  Stephens  v.  Eh>aU,  4  M.  &  v.  Grimble,  ante,  Vol.2,  p.  266. 
Selw.  259;  Alexander  r.  Swthey,  5 
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months  he  came  to  the  counting-house  with  the  bill  in 
questicn*  aod  said  he  had  got  a  SOOL  bill»  which  he  would 
pay  over  on  accoont;  6mt  he  then  indorsed  it,  and  gave 
it  to  the  witness  to  hand  over  to  the  defendant,  who  stood 
by,  that  the  defendant  might  enter  it  in  the  cadi  book. 
On  his  cross-examination,  he  admitted  that  Roberts  had 
been  a  bankrupt,  and  that  Mrs.  White  signed  his  certi«> 
ficaie  some  time  after  die  bill  had  been  delivered,  and 
also  that  they  had  had  dealings  together  since.  The  entry 
in  the  menorandum  book  was  read.  It  was  among  the 
entries  of  cash  received  in  the  way  of  trade,  and  was  in 
this  form—''  Monday,  ISth  August,  1888,  BiU,  Boherts, 
200/." 

WUdef  Seijt.,  in  reply. — ^The  notice  that  the  bfll  was 
dishonoured,  and  lying  at  Fry  &  Thorn's,  is  signed 
''  Thomas  White."  Mrs.  White  does  not  appear  to  hmwe 
known  any  thing  about  it.  The  plaiaHiff 's  nodoe  to  Mrs. 
White  is  only  as  to  any  thing  she  may  do  in  future. 
White  does  not  say  any  thing  about  hia  mother  in  the 
conversations,  or  ttf  the  payment  being  made  to  her. 
Would  Roberts  have  gone  with  Boyer^  if  he  had  paid  the 
bill  on  account.  Roberts  is  in  Court,  and  is  not  called, 
though  Mrs.  White  signed  his  certificate,  and  still  deals 
with  him.  Boyer  states  here,  m  his  hearing,  a  converse* 
tion,  which,  if  not  true,  he  ctold  contradict,  and  yet  he  is 
not  called.  If  the  bill  had  been  received  as  payment  on 
account,  would  tiot  White  have  said  so  in  the  conversa- 
tions? A  bill  broker  is  only  liaUe  criminally,  if  the  in- 
struetions  are  given  him  in  writing  (at);  and,  therefoie, 
though  the  plaintiff  dixeatened  criminal  proceedings,  ha 
cottld  not  by  kw  punue  them.  But  it  is  most  extmordi* 
nary  that  the  threat  should  not  have  produced  an  expla- 
nation from  the  defendant.     The  indorsement  does  not 


(«)  Seetheststu(e7&8  0eo.4,     v.  WhUe,  ante,  Vbl.4,p.4e,  sb4 
c.  29, 8.  49,  and  the  cases  of  Aex     the  notes  thereto. 
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"vary  the  nature  of  the  transaction.  But,  anpposing  tibe  ^g^^ 
defendant's  case  to  be  true,  he  has  not  given  value  for  Ae 
hill.  Handing  over  for  an  antecedent  debt  is  not  indors- 
ing for  value.  The  rule  is  this — If  a  man  owes  another 
100/.,  and  gives  a  bill  for  a  month's  time,  it  is  very  doubt- 
ful. In  a  case  in  the  King's  Bench  against  a  Baronet,  a 
com  factor.  Lord  Teiderden  said,  as  no  money  passed,  a 
questicMi  would  arise  whether  time  was  given,  not  however 
that  diat  would  be  enough.  The  jury  found  that  no  time 
was  given.  There  were  two  actions  in  this  Coinrt  on  bills 
obtained  under  camilar  circumstances,  and  Ae  question 
then  was  asked^^*'  What  did  you  give  for  it!"  There 
was  no  contract,  in  the  present  case,  to  give  time  or  to  seH 
coals.  If  the  defendant  gave  no  new  consideration  as  a 
ground  for  the  delkei^  of  the  bill,  it  is  not  value.  I  sub- 
mit, in  point  of  law,  that,  as  the  evid^ice  now  stands,  &e 
defendant  is  not  the  holder  of  the  Inll  for  c<msideration. 

The  defendant's  clerk,  in  answer  to  a  question  from  one 
of  the  jury,  said — "We  never  discounted  for  Roberts, 
nor  for  any  one,  only  sometimes  we  take  the  amount  of 
our  demand  from  a  bill,  and  pay  the  difference  in  cash. 

TiNDAL,  C.  J.  (to  the  jury).-^The  question,  as  far  as 
you  are  concerned,  will  be,  whether,  at  the  time  when 
Roberts  lefl  the  bill,  the  defendant  White  had  any  know- 
ledge, or  notice,  or  means  of  knowledge  in  his  power, 
ihat  the  bill  was  only  put  into  Roberts's  hands  for  dis- 
count; for,  if  White  had  the  means  of  knowledge  in  his 
power,  that  Roberts  had  no  property  in  the  bill,  but  was 
committing  a  fraud  on  the  owner  of  it,  he  can  have  no 
right  to  keep  it.  With  respect  to  the  evidence,  either 
party  might  have  called  Roberts  as  a  witness.  It  is  clear 
that  the  bill  got  into  the  hands  of  White  on  Monday,  the 
ISth  of  August.  [His  Lordship  read  the  evidence,  and 
then  observed] — It  is,  at  all  events,  a  little  surprising,  that 
the  defendant  does  not  put  forward  in  the  conversations 
the  defence  which  he  sets  up  now*    The  notice  signed 
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1834.  Thos.  White  might  lead  the  plaintiff  to  suppose  that  he 
might  bring  his  action  against  him,  and  not  against  Mrs. 
White.  It  is  not  very  material  whether  the  action  be 
brought  against  one  or  the  other;  because  you  may  bring 
an  action  against  the  person  whose  is  the  very  hand  which 
committed  the  act  complained  of,  as  well  as  against  the 
party  really  interested  in  it.  The  notice  by  the  plaintiff's 
attorney,  addressed  to  Mrs.  White,  seems  to  have  been 
written  about  fo  ur  days  before  the  defendant's  notice. 
This  shews  that  they  thought  then  that  the  transaction 
was  with  Mrs.  White.  It  is  not  material  as  to  the  main- 
tenance of  the  action,  but  only  upon  the  question  as  to 
whether  the  action  was  brought  against  the  defendant  for 
the  purpose  of  closing  his  mouth.  His  Lordship  then 
left  it  to  the  jury  to  say,  whether  the  defendant  took  the 
bill  bondjide,  without  any  notice  of  the  manner  in  which 
it  had  been  obtained  by  Roberts? 

The  jury  said,  they  were  of  opinion  that  it 
was  not  taken  bond^de,  and  without  notice. 

TiNDAL,  C.  J. — That  is  a  verdict  for  the  plaintiff. 

Atcherlefff  Seijt. — ^If  the  verdict  should  eventually  stand, 
we  will  deliver  up  the  bill. 

Verdict  for  the  damages  in  the  declaration^ 
subject  to  reduction  on  the  delivering  up 
of  the  bill,  and  subject  to  a  motion  for  a 
nonsuit. 

WUde,  Seijt.,  and  R.  V.  Richards,  for  the  plamtiff. 
Aicherley,  Serjt.,  and  Comyn^  for  the  defendant. 
[Attoraica— C.  Kmght,  and  Fry  ^  Thorn.'] 


In  the  ensuing  Term,  a  motion  for  a  nonsuit  was  made 
by  Aicherley,  Serjt;  but  the  Court  refused  a  rule. 
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1834. 
Reeyb  r.  Underhill  and  Another.  d^^.  i3M. 

V^OVENANT  to  recover   damages  for  the  non-per-  in  covenant  to 
formance  of  a  contract  under  seal  relating  to  the  sale  of  UtTthl  non^' 
an  innkeeper's  business.  Slp^rnt'' 

The  defendants  pleaded,  that  the  deed  was  obtained  by  under  seal,  if 

.  the  defendant 

fraud  and  covin ;  and  the  affirmative  of  that  issue  being  plead  only  that 

.1  the  deed  was 

upon  them—  obtained  by 

fraud  and  oofin, 
the  affirmative 

Atcherley^  Serjt.^  was  about  to  address  the  jury,  when —  ?^^^*  *"'*• 

his  counsel  has 
a  right  to  begiin, 

Wilde^  Serjt,  for  the  plaintiff,  claimed  the  right  to  be-  although  the 

damages  are 

gin,  contending  that  the  damages  were  uncertain,  and  uncertain,  and 
that  some  evidence  must  be  given  to  guide  the  jury  in  as-  qui^ite^o  guTde 
certaining  the  amount.  tfiejury  in 

^  forming  their 


TiNDAL,  C.  J. — I  am  of  opinion  that  the  present  case 
is  not  within  the  rule  which  has  been  laid  down  by  the 
Judges  (a);  and  therefore,  that,  the  affirmative  of  the 
issue  being  on  the  defendants,  they  are  entitled  to  begin. 
The  rule  allowing  the  plaintiff  to  begin  applies  to  ac- 
tions for  libel,  words,  malicious  prosecution,  and  similar 
cases. 

Wilde,  Serjt.,  submitted  that  the  damages  were  just  as 
uncertain  in  the  present  case  as  they  could  be  in  any  of 
those  which  his  Lordship  had  mentioned. 

Tin  DAL,  C.  J.,  adhered  to  the  opinion  he  had  ex- 
pressed, and — 


(a)   See  the  case  of  Carters,  by  the  Lord  Chief  Jutticei  viz. 

Joneif  ante,  p.  64,  where  the  rule  that  it  applies  to  **  all  actions  for 

IB  stated  to  be  in  subBtance,  though  personal   injuries^  and  also   for 

not  in  words,  as  mentioned  above  slander  and  libel." 

VOL.  VI.  F  F  F  N.  P. 


eitimate  of 
them. 
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Aicherley,  Serjt.,  stated  the  defendant's  case. 

Wilde,  Seijt.,  and  Barstow,  for  the  plaintiff. 
Atcherleffi  Serjt.|  and  Busby,  for  the  defendants. 
[Attornies — AvMtin,  and  Popf .] 


Dec.  IZth. 

Where  an  at- 
torney's clerk 
accompanied  a 
creditor  to  hit 
debtor,  and  pre- 
tended tliat  he 
was  a  sheriff's 
officer,  and,  in 
consequence, 
the  debtor  went 
away  with  them, 
not  willingly, 
but  supposing 
they  had  power 
to  compel  bim, 
it  was  held  that 
it  was  a  suffi- 
cient arrest  to 
maintain  tres- 
pass for  false 
imprisonment, 
although  no 
writ  was  pro- 
duced; and  it 
did  not  dis- 
tinctly appear 
that  either  th^ 
creditor  or  the 
cleric  touched 
the  debtor  at 
alL 


Wood  v.  Lane  and  Cleaton. 

X  RESPASS  and  false  imprisonment.  Pleas — ^Not  guilty^ 
and  leave  and  licence. 

It  was  proved  by  a  member  of  the  plaintifTs  family  that 
he  was  a  flannel  draper  in  Castle  Street,  Holbom,  and  that, 
on  the  3rd  of  April,  he  came  home,  accompanied  by  the  de- 
fendants, Cleaton  and  Lane ;  and  that  the  plaintiff  said. 
Cleaton  had  arrested  him  at  Mr.  Sanders*s,  in  Ilolborn ;  that 
the  plaintiff^'s  wife  asked  the  defendant  Lane,  who  was,  in 
fact,  clerk  to  Cleaton's  attorney,  if  he  had  any  authority, 
and  he  said  he  had ;  and,  being  asked  his  name,  said, 
*'  My  name  is  Selby,  of  Chancery  liane.**  Lane  made 
several  inquiries  about  the  plaintiff*s  property,  and  said, 
he  would  give  him  time  till  eight  o'clock  in  the  evening; 
upon  which  the  other  defendant,  Cleaton,  said,  '*  How  can 
you  do  that  ?  I  will  not  allow  you  to  give  him  any  time  at 
all."  It  was  proved,  that,  in  fact,  Mr.  Selby  had  no  bail- 
able process  against  the  plaintiff.  A  witness  was  also 
called,  who  proved  that,  in  conversation  with  the  defen- 
dant Lane  on  the  subject,  he  said  it  was  a  foolish  piece 
of  business ;  that  Mr.  Cleaton  had  caused  him  to  do  it ; 
that  he  was  very  sorry  for  it,  but  he  thought  Mr.  Cleaton 
would  indemnify  him.  There  was  some  uncertainty  in 
the  evidence  of  the  conversation,  whether  the  defendant 
Lane  admitted  or  not  that  he  had  taken  the  plaintiff  by 
the  arm. 

According  to  the  evidence  of  Mr.  Sanders,  at  whose 
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house  the  transaction  commenced,  the  plaintiff  was  bar* 
gaining  with  him  for  the  sale  of  some  goods,  and  had  just 
made  out  the  invoice,  which  was  lying  before  him,  when 
the  defendant  Cleaton  came  in  alone,  and  asked  the  plain- 
tiff several  times  to  pay  the.  amount  he  owed  him,  or  some 
money  on  account.  The  plaintiff  said  he  would  not,  upon 
which  Cleaton  went  just  outside  the  door,  and  returned 
immediately,  followed  by  the  defendant  Lane,  and  point- 
ing to  the  plaintiff,  said,  "  This  is  the  gentleman.**  The 
plaintiff  tore  up  the  invoice  he  had  written,  and  threw  it 
on  the  fire,  and  said,  "  I  suppose  I  am  to  go  with  you." 
The  answer  given  was,  "  Yes.**  The  plaintiff  and  the 
two  defendants  went  away  together. 

Talfourd^  Serjt.,  for  the  defendant. — No  arrest  has  been 
proved.  Sanders,  who  was  present,  says  nothing  of  the 
laying  hold  of  the  plaintiff. 

TiNDAL,  C.  J. — The  question  is,  whether  the  plaintiff 
went  voluntarily  from  Mr.  Sanders's  to  his  own  house,  or 
whether  he  went  in  consequence  of  the  acts  of  the  defen- 
dants. If  you  put  your  hand  upon  a  man,  or  tell  him  he 
must  go  with  you,  and  he  goes,  supposing  you  to  have  the 
power  to  enforce  him,  is  not  that  an  arrest?  May  you 
not  arrest  without  touching  a  man? 

Tal/ourd,  Serjt. —  I  apprehend  not,  without  either 
touching  him  or  producing  some  authority.  There  was  a 
case  in  which  I  was  at  Gloucester,  before  Mr.  Baron  Al- 
derson,  where  the  party  was  not  touched,  and  it  was  held 
to  be  no  arrest. 

TiNOAL,  C.  J. — That  was  an  action  against  the  sheriff, 
not  an  action  for  false  unprisonment.  The  question  here  is, 
whether  the  plaintiff  went  with  the  defendants  under  an 
impression  operating  on  his  mind  that  they  had  the  power 
they  represented  themselves  to  have. 

F  F  F  2 
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1834.  tVhiie  referred  to  the  case  o£  Arrowsmiih  v.  Le  Mesu- 

' — V — '      rier  (a). 

Wood 

V. 

Lake.  Tindal,  C.  J.— That  is  a  case  which  has  often  been 

spoken  of  as  going  to  the  very  extreme  point ;  but  in  that 
case  the  jury  found  that  the  plaintiff  went  voluntarily 
with  the  officer.  And  in  this  case,  if  you  can  persuade 
the  jury  that  the  plaintiff  went  voluntarily,  you  may 
succeed. 

Talfourd,  Serjty  then  addressed  the  jury  for  the  de- 
fendants.— ^There  was  no  real  compulsion.  No  writ  was 
produced.  It  was  only  an  endeavour  by  a  manoeuvre  to 
make  the  plaintiff  do  what  he  ought,  but  would  not,  viz. 
pay  the  money  which  be  owed.  It  was  a  sudden  thought 
which  struck  the  attorney's  clerk,  and  it  is  not  a  case  for 
damages. 

Tindal,  C.  J.,  in  summing  up,  told  the  jury,  that,  if 
the  plaintiff  was  acting  as  an  unwilling  agent  at  the  time 
and  against  his  own  will,  when  he  went  to  his  own  house 
from  that  of  Sanders,  it  was  just  as  much  an  arrest  as  if 
the  defendants  had  forced  him  along. 

The  jury  found  for  the  plaintiff— Damages  lOL  (i). 

Wilde,  Serjt.,  and  Ball,  for  the  plaintiff. 

Talfourd,  Serjt.,  and  G.  T.  White,  for  the  defendants. 

[AttOfDies— W^.  J.  Norton,  and  BUHng.J 

(a)   2  N.  R.  211.  According  an  arrest  as  to  support  trespass 

to  that  case,  if  a  magistrate's  and  false  imprisonment.  Sir  James 

warrant  be  shewn  by  the    con-  ilfoni/ie^,  C.  J.,  in  that  case,  said, 

stable,  who  has  the  execution  of  ''The  plaintiff  went  voluntarily 

it,  to  the  party  charged  with  an  before  the  magistrate." 
offence,  and  he  thereupon,  with-         (6)  See  the  cases  of  Cant  v. 

out  compulsion,  attend  the  ma-  Panont,  ante,  p.  604;  Peters  v. 

gistrate,  and,  after  examination,  iStonuMiy,ante,p.  737;  and  Bloom* 

be  dismissed,  it  will  not  be  such  field  v.  BUke,  ante,  p.  76* 
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1834. 
Skidmore  V,  Booth.  2)ec.  13^A. 

JL  RESPASS  for  breaking  and  entering  the  plaintiff's  in  making  a 
warehouse,  and  seizing  on  certain  goods.    There  were  se-  drMmstoiw"*' 
veral  counts  setting  out  different  trespasses.     One  of  them  m«y  occur 

jtv,^,  ,.  ,  which  may  re- 

stated that  the  defendant  took  divers  goods  and  chattels,  quire  the  pre- 

to  wit,  &c.,  and  carried  away  the  same,  and  converted  them  offiwr!*  B^/t» 

to  his  own  use.     Another  stated,  that  the  defendant,  with  ^""IK^ '»»« l*"^- 

'  '  lord  m  calbng 

a  certain  police  constable,  acting  as  his  servant,  and  by  his  ^^m  in,  it  must 
command,  broke  and  entered  the  plaintiff's  apartments,  his  presence  wai 
and  took  goods,  and  delivered  them  to  the  custody  of  such  [^"y^uherfrom 
police  constable,  and,  together  with  him,  kept  charge  of  threats  of  re- 

,  n  ,,  r  ..     ,  .  1      ,       ,    ..      ,  sistance  or  the 

them  for  several  hours,  by  means  of  which  the  defendant  apprehension  of 

.    J  «  .  i_'    L      •  J  •    •  violence,  &c. 

was  prevented  from  carrymg  on  his  business,  and  was  injur-      if  ^  landlord 
ed  in  his  credit  and  reputation,  and  suspected  to  have  been  Jf  ^J"^^""/  °° 
guilty  of  some  criminal  offence,  &c.    Another  count  stated  mises  for  the 
the  detention  of  goods  for  some  time,  which  ought  to  have  ing  a  distress,  be 
been  delivered  sooner  to  a  customer,  naming  him.    Plea —  wiMnlJhe  win- 
Not  guilty.  ^^^  ^^^^^^  P"" 

°        "^  pose  of  letting 

The  plaintiff  was  tenant  to  the  defendant  of  a  ware-  them,  without 
house  and  counting-house,  being  part  of  a  house  in  Buck-  himself  liable  as 
lersbury,  in  which  the  defendant  himself  resided. 

From  the  evidence  of  a  lad  about  fourteen  years  of  age, 
who  was  in  the  plaintiff's  employ  at  the  time,  it  appeared 
that  the  plaintiff  carried  on  the  business  of  a  drysalter  on 
the  premises  in  question,  and,  having  occasion  to  go  to  Li- 
verpool for  a  few  days  on  the  23rd  of  June,  told  the  de- 
fendant his  intention,  and,  referring  to  the  rent  which  would 
be  due  the  next  day,  asked  if  it  would  do  when  he  came 
to  town.  The  defendant  replied  that  it  would  do  very 
well.  The  plaintiff  left  London,  and  on  the  next  day, 
about  five  in  the  afternoon,  when  the  boy  had  locked  up 
the  warehouse,  and  was  proceeding  along  a  passage  which 
the  plaintiff  and  defendant  both  used  in  common,  the  defen- 
dant met  him  and  asked  him  for  the  key.  He  said  he  would 
not  give  it  him ;  upon  which  he  seized  him  by  the  collar. 


a  trespasser. 
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1834.  threw  him  down  upon  the  floor,  knelt  upon  his  chest,  and 
called  to  his  housemaid — "  Bring  me  a  rope  and  111  hang 
him  to  the  beam.'*  He  afterwards  let  the  boy  go«  on  a 
promise  to  give  him  the  key  the  next  day.  Nothing  par- 
ticular happened  on  the  next  day,  the  25th;  but  the  key 
was  not  given  up.  On  the  26th,  about  eleven  in  the 
morning,  the  defendant  came  into  the  warehouse,  accom- 
panied by  two  men,  and  said  to  the  boy — *^  My  man,  I  am 
come  to  seize  these  goods."  Upon  this,  one  of  the  men 
who  came  with  him  proceeded  to  open  the  goods  and  in- 
spect them,  while  the  other  wrote  down  a  list  of  them. 
While  they  were  so  engaged,  the  defendant  went  out  and 
fetched  in  a  policeman.  The  policeman  was  called  on  the 
part  of  the  plaintiff,  and  stated  that  the  defendant  came  to 
him  and  said  that  he  wanted  him  at  13,  Bucklersbury,  as  the 
boy  would  not  give  up  the  keys.  The  policeman  asked  him 
what  keys?  and  he  said,  the  boy's  master  was  no  better 
than  a  swindler,  and  had  gone  away  the  day  before  quar^ 
ter-day,  and  he  wished  to  have  the  keys  in  order  to  take 
care  of  the  goods;  and  he  wished  to  frighten  the  boy  to 
make  him  give  them  up.  The  policeman  went  with  him, 
and  when  they  got  into  the  warehouse,  the  defendant  said 
to  the  boy — "  Now  I've  got  a  policeman,  and  if  you  don't 
give  up  the  keys  111  have  you  taken  to  the  station-house.** 
The  boy  began  to  cry,  and  about  a  dozen  persons  were 
collected  about  the  door  inquiring  what  was  the  mat- 
ter. The  defendant  stuck  up  a  bill  in  the  window  of  the 
warehouse,  stating  that  it  was  to  let,  and  referring  to 
himself  for  particulars.  The  two  men  remained  about 
two  hours  altogether;  and  when  they  went  away,  the  po- 
liceman, by  desire  of  the  defendant,  remained  before  the 
door  for  about  half  an  hour.  It  also  appeared,  that  a  cus- 
tomer, who  had  bargained  for  some  goods  before  the  plain- 
tiff left  town,  sent  his  man  for  them.  The  defendant  at 
first  refused  to  let  them  go,  but  afterwards  consented. 
The  customer  himself  came  in  a  day  or  two  after,  intend- 
ing to  order  some  more,  but  did  not,  seeing  the  bill  in  the 
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window,  and  the  confusion  in  wliich  the  goods  appeared  ^334, 
to  be.  When  the  plaintiff  came  to  town,  which  he  did  in 
a  few  daysi  he  took  down  the  bill  and  paid  the  quarter's 
rent,  for  which  the  defendant  gave  him  a  receipt,  without 
saying  any  thing  about  any  expenses  of  distressw  The  po« 
liceman  on  his  cross-examination  said,  that  he  had  fre- 
quently seen  distresses  for  rent,  and  that  the  conduct  of 
the  men  was  similar  to  that  of  persons  engaged  in  making 
a  distress. 

WiUe,  Serjt.,  for  the  defendant,  contended,  that  at  the 
time  of  the  assault  on  the  boy  there  was  not  any  trespass, 
as  it  took  place  in  the  defendant's  own  passage.  And, 
with  respect  to  the  rest,  he  submitted  that  it  was  quite 
consistent  with  an  entry  to  distrain.'  It  was  clear  that  the 
rent  was  due  and  not  paid,  and  the  defendant  had  a  right 
to  make  a  distress,  and  did  in  point  of  fact  do  so.  He  also 
contended  that  the  boy's  story  was  very  improbable. 

TiNDAL,  C.  J.,  (in  summing  up),  said — ^The  plaintiff  can- 
not have  any  remedy  for  the  assault  on  the  boy,  as  it  took 
place,  according  to  the  evidence,  in  the  defendant's  own 
passage.  There  was  therefore  no  trespass  in  that.  On 
the  next  day  the  defendant  came  in,  and  there  was  no  tres- 
pass committed  on  that  day.  On  the  following  day,  the 
defendant  comes  and  says,  ''I  am  come  to  seize  these 
goods;**  and  you  will  have  to  say,  whether  what  took  place 
on  that  day  satisfies  your  minds  that  a  distress  for  rent 
was  taken  at  that  time.  There  is  no  doubt  that  there  was 
rent  due.  The  two  men  might  have  been  called  to  shew 
why  they  were  there.  You  must  satisfy  yourselves  that 
the  entry  of  the  two  men  and  that  of  the  policeman  were 
all  connected  with  the  distress.  The  difficulty  I  feel  in  the 
case  is  upon  what  the  policeman  has  said.  Circumstances 
may  arise  which  may  require  the  presence  of  a  peace- 
officer.  But  it  must  be  shewn,  to  justify  such  a  proceeding, 
that  it  was  necessary,  either  from  the  apprehension  of  vio- 
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1834.  lence^  the  threat  of  resistance,  or  some  similar  circum* 
stance.  It  does  not  appear  that  either  of  the  men  remained 
in  possession  (a).  If  the  policeman  was  introduced  other 
than  as  an  assistant  in  taking  the  distress,  you  must  find 
your  verdict  for  the  plaintiff,  and  give  him  such  damages 
as  you  think  he  is  entitled  to.  It  appears  that  people 
assembled  on  the  outside,  and  asked  what  was  going  on. 
The  landlord  cannot  justify  under  this  form  of  pleading 
for  any  thing  but  a  distress.  You^may,2therefore,  con- 
sider whether  he  intended  what  he  did  as  a  distress,  by 
seeing  whether  he  confined  himself  to  it.  Now,  it  seems, 
that  he  did  more,  for  he  put  up  a  bill  in  the  window.  I 
think  that,  being  in  to  make  the  distress,  he  might  put  up 
the  bill  without  creating  a  new  trespass.  If  you  are  not 
perfectly  satisfied  that  the  intention  was  to  make  a  distress, 
and  that  the  policeman  was  introduced  for  the  purpose  of 
tbe  distress,  and  was  necessary  for  that  purpose,  you 
must  find  your  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff— Damages  Is, 
Aicherley^  Serjt.,  and  Payne,  for  the  plaintiff! 
WUde,  Serjt.,  and  Wildman,  for  the  defendant. 
lAxiomies^Sadgrove,  and  Blunt  if  CoJ] 

(a)  See  the  case  of  Swwm  v.  replevied,  &c.;  and  then  went 
The  Earl  of  FdmotUhf  2  M.  &  R.  away  without  leaving  any  one  in 
634,  where  the  landlord's  agent  po$$estum.  And  itwas  held,  in  case 
walked  round  a  wharf,  and  left  a  for  an  excessive  distress*  to  be  ao 
notice  that  he  had  distrained  goods  actual  seizure,  and  no  abandon- 
lying  there  for  rent,  and  that  they  ment  as  between  landlord  and  te- 
wottld  be  appndsed  and  sold  if  not  nant. 


vritnettes," 
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First  Sitting  in  London,  in  Hilary  Term,  1835. 

BEFORE  MR.  JUSTICE  VAUGHAN. 


Phillips  v.  Barlow.  j^  j^^ 

IJEBT  on  a  bail-bond. — ^The  plea  upon  which  issue  was  h  u  sufficient, 
joined  stated  that  the  bond  "  was  not,  at  any  time  before  ;&rAnn.c!?6, 
the  commencement  of  the  suit,  assigned  by  the  sheriJBT,  by  ■•  ^o,  if  the  at- 
indorsement  in  writing  made  thereon,  and  attested  under  bail-bond  by  the 
the  hand  and  seal  of  the  said  sheriff,  in  the  presence  of  JJ"^  ^  thepre- 
two  credible  witnesses,  according  to  the  form  of  the  sta-  «««»of '^o 

'  y  witnesses,  and 

tute  in  such  case  made  and  provided."  •  it  need  not  be 

It  appeared,  that  the  assignment  of  the  bond  was  exe«  as  «l&«cHWiv°' 
cuted  in  the  presence  of  two  witnesses ;  the  signature  of 
both  as  having  witnessed  the  execution  appeared  on  the 
production  of  the  bond  at  the  trial;  but  it  was  proved  that 
one  only  had  signed  at  the  time,  and  the  other  did  not 
affix  his  name  until  after  the  action  was  brought. 

S.  Martin,  for  the  defendant. — I  submit  that  what  was 
done  is  not  sufficient.  The  enactment  of  the  statute 
4  &  5  Ann.  c.  16,  s.  20,  is,  that  the  sheriff  shall  assign 
the  bail-bond,  *'  by  indorsing  the  same,  and  attesting  it 
under  his  hand  and  seal,  in  the  presence  of  two  or  more 
credible  witnesses."  The  question  is,  whether  the  word 
''attesting"  does  not  apply  to  the  witnesses  as  well  as  to 
the  sheriff. 

Vauohan,  J. — I  am  of  opinion  that  there  has  been  a 
sufficient  compliance  with  the  statute.  If  there  is  any 
doubt  about  it,  it  can  be  set  right  elsewhere.  It  is  much 
better  that  the  names  of  the  witnesses  should  be  written 
down  at  the  time,  because  it  enables  the  party  to  apply  to 
them,  and  ascertain  the  fact,  and  find  out  who  and  what 
they  are ;  but  I  do  not  think  it  is  necessary. 
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S,  Martin  applied  for  leave  tomove,  if  on  consideration 
there  should  appear  ground  for  doing  so. 

Vaughan,  J. — I  cannot  give  you  any  leave  to  move, 
because  I  do  not  entertain  any  doubt  upon  the  subject. 

Verdict  for  the  plaintiff. 

Andrews,  Serjt.,  and  Hoggins,  for  die  plaintiff. 
S.  Martin,  for  the  defendant. 

lAiXormes^Cutten,  and  James.] 


Jan.  22nd, 
If  a  tenant,  who 


First  Sitting  at  Westminster,  in  Hilary  Term,  1835. 
before  mr.  justice  gasbleb. 

Woods  v.  Pope. 

Assumpsit  by  the  plaintiff,  as  the  landlord,  against 
if  bound  to  re-    ^^  defendant,  as  the  late  tenant  of  certain  premises  situ- 

pair,  leaTe,  and  ^  '  ^  ^ 

at  the  end  of  ate  at  Prince*s  Wharf,  in  the  parish  of  Lambeth,  for  non- 

pramises  be  out  repuT,  and  also  for  leaving  the  premises  out  of  repair. 

Sr^SJiy  Jwe  P^a— that  the  sum  of  59/.  6*.  had  been  paid  into  Court, 

^^  ^*"^°'^'  '^^  ^"^^  ^^  plaintiff  had  sustained  no  damage  beyond 

againit  the  te-  that  sum.    Replication — that  the  plaintiff  had  sustained 

SI?  amount  of  damage  beyond  the  sum  of  59/.  6*.  (a). 

*M^f*th""  '^  ^*®  proved  that  the  defendant  was  liable  to  repair 

repairs,  but  aiao  the  premises,  and  that  he  had  left  them  out  of  repair; 

forthe  lost  of  and  it  was  not  disputed  that  the  sum  paid  into  Court  was 

J^«^ww!e  *e  sum  expended  by  the  plaintiff  in  putting  the  premises 

they  were  un-     },j  repur. 
deigoing  repair.  "^ 

(a)  For  the  forms  of  pleadings  of  this  kind,  see  ante,  p.  712,  n. 
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Alcherley^  Serjt.,  for  the  plaintiff. — I  submit,  that,  as  1935, 
the  defendant  did  not  keep  the  premises  in  repair  during 
bis  tenancy,  as  be  ought  to  have  done,  and  left  them  out 
of  repair,  the  plaintiff  is  entitled  to  recover,  not  only  the 
actual  expense  of  the  repairs,  but  also  a  compensation  for 
the  loss  of  the  use  of  the  premises  for  a  reasonable  time 
during  which  the  plaintiff  had  them  under  repair. 

Humfrefft  for  the  defendant,  contended  that  the  plain- 
tiff could  not  recover  any  thing  beyond  the  amount 
actually  paid  for  the  repairs,  and  that  the  money  paid 
into  Court  was  therefore  sufficient. 

Gasbleb,  J. — It  is  a  new  point.  I  shall  leave  it  to  the 
jury,  and  give  Mr.  Humfrey  leave  to  move  to  enter  a 
nonsuit. 

Verdict  for  the  plaintiff— Damages,  IS/.  16$., 
being  for  the  loss  of  the  use  of  the  premises 
while  they  were  under  repair. 

Aicherletfy  Serjt.,  and  Chandless,  for  the  plaintiff. 
Humfrey i  for  the  defendant 

[Attoniie8*-Sc/6y,  and  Fowler."] 


On  a  subsequent  day,  Humfrey  moved  in  pursuance  of 
the  leave  given ;  but  the  Court  refused  a  rule. 
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COURT  OF  KING'S  BENCH. 


Tfial  at  Bar.^  Vacation  after  Hilary  Term,  1835. 

BEFORE  LORD  DENMAN,  C.  J.,  MR.  JUSTICE  LITTLEDALE,  MR. 
JUSTICE  PATTESONy  AND  MR.  JUSTICE  WILLIAMS. 


Feh.  13M.  Rex  v.  Antrobus^  Esq. 

A  sheriff  ii  not  INFORMATION  by  the  late  Attorney-General  (Sir  J. 

cute  a  criminal  Campbell),  which^  in  the^^rW  count,  stated,  that,  at  the 

ttnced  to'death  *®8*^^  ^^^  general  gaol  delivery  holden  at  Chester,  in  and 

in  hit  coonty,  for  the  county  of  Chester,  on  the  6th  of  Auffust,  5  Will.  4, 

if  such  criminal  ,  o  ^ 

if  not  in  hit  cDf.  before  Mr.  Justice  Vaughan  and  Mr.  Baron  Parke,  it  was 
intended  by  Uie  presented  by  the  grand  jury,  that  James  Garside  and 
^iS^Thi^Mn.  •'^®®P^  Mosley  had  killed  and  murdered  Thomas  Ashton, 
tence  that  the  by  shooting  him  with  a  pistol  (setting  forth  the  indictment), 
do  execution,  and  that  then  and  there,  before  the  said  Justices,  **  came 
fe'^'STrnw*!*  the  said  J.  G.  and  J.  M.,  under  the  custody  of  John  Dun- 
date  to  the  party  gtan,  Constable  of  the  castle  of  Chester,  in  the  county 

having  the  pri-  ^  ,  ^ 

■oner  in  custody  aforesaid,  to  whose  custody  in  the  gaol  of  the  county 
to  the  sheri^  aforesaid,  for  the  cause  aforesaid,  they  had  severally  been 
Slf sheriff  tow-  ^^^^^  committed,  and  being  brought  to  the  bar  in  their 
ceiTo  the  pri-  respective  proper  persons  by  the  said  constable,  to  whom 
cute  him.  ~  they  were  then  also  committed,  and  forthwith,"  to  wit,  on 
whlthcr^"by^^°''  **^'»  *^^  being  demanded  concerning  the  premises,  said 
custom,  a  sheriff  tJiat  thcv  were  not  guilty.    The  information  then  went  on 

of  the  county  is  ^  . 

exempt  from  the  to  State  the  trial  and  conviction,  of  James  Garside  and 
S^c^n^i^  Joseph  Mosley,  and  stated  the  judgment  to  be,  that  "  it 
t^ether^'  "*  ^^  considered,  ordered,  and  adjudged  by  the  said  Court 
custom,  the  there,  that  the  said  J.  G.  and  J.  M.  should  be  taken  from 
are  bound  to  do  thence  to  the  prison  from  whence  they  came,  and  that 

it,  eridence  of 

reputation  is  not  receivable. 

On  the  trial  of  an  information  against  a  sheriff  for  refusing  to  execute  a  criminal,  the  warrant 
to  a  former  sheriff  commanding  him  to  gibbet  an  offender,  and  a  craring  by  that  sheriff  of  an  al- 
lowance of  his  expenses  in  so  doing,  which  were  allowed  by  the  Chancellor  of  the  Exchequer,  are 
rccdTable  In  eyidence. 


Rex 

V. 


REX  ».  ANTROBUS.— K.  B. 

they  should  be  taken  from  thence  to  a  place  of  execution 
on  Friday  then  next  ensuing,  being  the  8th  day  of  Au- 
gust, in  the  fifth  year  of  the  reign  aforesaid,  and  that  they 
should  be  there  hanged  by  the  necks  respectively,  until  ANTRonui. 
their  bodies  were  dead,  and  that  their  bodies,  when  dead, 
should  be  taken  down,  and  be  buried  within  the  pre- 
cincts of  the  said  prison,  or  of  any  prison  in  which  they 
should  have  been  confined  after  their  said  conviction.'' 
The  information  proceeded  to  state,  that  the  defendant  was 
the  sheriff  of  the  county  of  Chester,  and  that  it  was  his 
duty,  as  such  sheriff,  by  virtue  of  the  said  office  of  sheriff, 
''to  execute  the  said  judgment  and  sentence  of  death 
upon  the  said  J.  6.  and  J.  M.  according  to  law ;  of  all 
which  said  premises  the  said  Gibbs  Crawford  Antrobus 
had  notice/'  It  then  stated  that  the  defendant,  having 
''  due  notice  of  the  judgment  and  sentence  of  death,** 
was,  on  the  7th  of  August,  duly  required  to  execute  the 
said  judgment  and  sentence  of  death  upon  the  said  J.  O. 
and  the  said  J.  M.  on  the  said  8th  day  of  August  in  the 
year  aforesaid,  pursuant  to  the  said  sentence ;  but  that  the 
defendant,  wrongfully  neglecting  his  duty  as  such  sheriff, 
"  wholly  refused  and  neglected,  notwithstanding  he  was 
so  required  as  aforesaid  to  execute  the  said  judgment 
and  sentence  of  death  upon  the  said  J.  G.  and  J.  M.  on 
the  said  8th  day  of  August,  or  at  any  other  time,  and 
hath  hitherto  wholly  refused  and  neglected  so  to  do." 
The  second  and  third  counts  were  similar,  except  that 
they  stated  the  conviction  of  James  Garside  and  Joseph 
Mosley  more  concisely.    Plea — ^Not  guilty. 

F.  Polhck,  A.  G.,  for  the  prosecution,  in  his  opening, 
said — ^The  question  is,  whether  it  is  the  duty  of  the  defen- 
dant, as  sheriff  of  the  county  of  Chester,  to  obey  the  orders 
of  the  Judges  for  the  execution  of  criminals  in  that 
county.  The  duty  of  a  sheriff  at  common  law  is  to  obey 
all  the  lawful  commands  of  the  Judges  who  are  presiding 
in  the  Courts  held  for  his  county,  and  to  him  belongs  the 
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1836.  execution  of  the  sentences  of  those  Courts.  In  ordinary 
cases,  time  and  place  form  no  part  of  the  sentence ;  yet  the 
Court  may,  if  the  case  require  that  interposition,  call  upon 
the  sheriff  to  perform  his  duty  at  any  time,  and  at  any  place 
within  his  jurisdiction.  This  is  perfectly  clear;  and  not 
many  years  since,  a  person,  who  was  convicted  of  a  felony 
committed  at  Mr.  Beckwith's  on  Snow  Hill,  was  executed 
at  that  place  by  order  of  the  Court.  For  many  years,  the 
sheriff  of  the  county  of  Chester  has  not  executed  criminals, 
that  duty  having  been  performed  as  far  back  as  living  me^ 
mory  will  go  by  the  sheriffs  of  the  city  of  Chester.  The 
form  was,  for  the  Judges  of  the  Court  of  Session  of  the 
county  palatine  of  Chester,  by  a  rule,  to  order  the  sheriffs 
of  the  city  to  execute  the  criminals,  they  being  taken  by 
the  constable  of  the  castle  of  Chester  (which  is  in  the 
county)  to  the  boundary  of  the  city,  and  then  delivered  to 
the  sheriffs  of  the  city,  who  executed  them  within  their  ju- 
risdiction; but  when  any  person  was  ordered  to  be  hanged 
in  chainfl  in  any  distant  part  of  the  county,  the  sheriff  of 
the  county  was  then  a  party  to  the  transaction,  and  hia 
officers  were  the  persons  by  whom  the  offender  was  hanged 
in  chains.  It  is  quite  clear,  that  the  sheriflb  of  the  city 
were  within  the  palatinate  jurisdiction,  and  might  be  or- 
dered by  a  rule  of  the  Court  of  the  county  palatine  to  do 
execution  upon  criminals;  and  from  this  it  might  have 
been  supposed  that  the  sheriffs  of  the  city  were  bound 
to  execute  criminals  convicted  in  the  county.  As  this  is  a 
walled  town,  and  near  the  borders  of  Wales,  it  might  have 
been  expedient  in  ancient  times  that  executions  should  al- 
ways take  place  in  the  city.  In  the  year  1830,  the  stat. 
1 1  Geo.  4  &  1  Will.  4,  c.  70,  was  passed.  By  sect.  14  of 
that  statute,  all  the  Courts  which  had  exercised  jurisdic- 
tion in  the  county  palatine  of  Chester  are  abolished;  and, 
by  sect.  19,  the  county  of  Chester  is  placed  on  the  same 
footing,  as  to  commissions  of  assize  and  oyer  and  terminer, 
as  any  other  county  which  is  not  a  county  palatine.  I  should 
therefore  submit,  that,  if  the  sheriff  was  not  bound  before 
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to  execute  criminals,  he  would  be  now  under  the  provisions 
of  this  statute.  It  is  true,  that,  since  the  passing  of  this 
statute,  on  one  or  two  occasions,  persons  convicted  in  the 
county  have  been  executed  by  the  city  sheriffs  in  the  old 
mode  of  proceeding,  an  order  having  been  made  upon 
them  for  that  purpose  by  the  Judges.  But  by  what  means 
the  Judges  of  oyer  and  terminer  for  the  county  of  Chester 
acquired  jurisdiction  over  the  sheriffs  of  the  city,  I  know 
not.  That  the  Judges  of  the  old  palatinate  Court  had  ju- 
risdiction over  the  sheriff*  of  the  county,  and  also  over  the 
sheriffs  of  the  city,  I  am  aware;  but  that  would  not  apply 
to  the  Judges  of  oyer  and  terminer.  However,  at  length, 
a  doubt  arose,  whether  the  sheriffs  of  the  city  owed  any 
allegiance  to  the  Judges  of  oyer  and  terminer,  who  acted 
under  a  commission  for  the  county,  and  that  doubt  has 
given  rise  to  the  present  prosecution.  It  is  true,  that,  by 
sect.  15  of  the  statute,  the  rights  and  obligations  of  the 
mayor  and  citizens  of  Chester, "  in  the  Courts  of  the  county 
of  the  city  of  Chester,  or  otherwise"  are  saved;  but,  accord- 
ing to  all  the  rules  of  construction,  the  jurisdiction  of  a 
Court  superior  to  those  mentioned  in  the  section  could 
not  be  controlled  by  the  words  **  or  otherwise  (a)." 

The  record  of  the  conviction  of  the  prisoners,  James 
Garside  and  Joseph  M osley,  was  read  by  Mr.  Dealtry,  it 
having  been  removed  into  this  Court  by  certiorari  (6).  In 
this  record,  the  statement  of  the  custody  of  those  prison- 
ers and  of  the  judgment  were  exacdy  the  same  as  they 
were  stated  in  the  information. 

On  the  part  of  the  prosecution,  Mr.  Lloyd,  the  clerk  of 
assize  for  the  Chester  Circuit,  was  called.  He  said — 
*'  I  was  at  the  trial  of  James  Garside  and  Joseph  Mosley. 
The  defendant  was  present.  I  produce  the  calendar  sign- 
ed by  Mr.  Baron  Parte.    I  gave  a  copy  of  it  signed  by 

(a)  See  the  ease  of  £r  parte  HiU,  ante,  Vol.  3,  p.  226. 

(6)  See4Nev.&M.dd. 
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myself  to  the  defendant  (a),  who  declined  to  execute  the 
prisoner,  and  gave  me  a  letter  to  Mr.  Baron  Parke,  who 
on  reading  it  granted  a  respite.** 

The  letter  was  read ;  and  in  it  the  defendant  stated,  that 
he  considered  that  it  was  not  his  duty  to  execute  crimi- 
nals, and  that  no  sheriff  of  Cheshire  had  ever  done  so. 

Mr.  Lloyd  in  his  cross-examination,  said — "  Both  at  the 
trial  and  afterwards  the  prisoners  were  in  the  custody  of  the 
constable  of  the  castle  of  Chester;  the  Court  and  the  gaol 
are  both  in  the  castle,  which  is  considered  to  be  in  the 
county,  though  a  person  cannot  get  to  it  except  by  going 
through  the  city.  The  constable  has  the  sole  government 
of  the  castle.  He  is  a  patent  officer  appointed  by  the 
crown  for  life.  There  are  two  sheriffs  of  the  city,  one  of 
them  appointed  by  the  mayor  and  the  other  by  the  firee- 
men.  Before  I  served  the  defendant  with  a  copy  of  the 
calendar,  I  had  served  an  order  on  the  constable  of  the 
castle,  and  on  the  two  city  sheriffs;  and,  on  their  refusing 
to  execute  the  prisoners,  I  went  to  Mr.  Baron  Parke,  and 
was  directed  by  him  to  serve  the  defendant  with  a  copy  of 
the  calendar.  The  constable  of  the  castle  has  the  exclu- 
sive custody  of  county  prisoners,  and  the  execution  used 
to  take  place  at  the  New  City  Prison.  Before  the  statute 
which  has  been  referred  to,  the  warrant  for  an  execution 
used  to  be  to  the  city  sheriffs  and  the  constable  of  the  cas- 
tle, but  never  to  the  county  sheriff.  The  sheriff  of  the 
county  used  then  to  hear  the  sentence,  but  then  (as  now) 
he  had  not  the  custody  of  the  prisoners.** 

It  appeared,  that,  in  the  year  1812,  a  special  commission 

(a)  A  question  was  ndsed,  whe*  mately  produced  by  the  deiok- 

ther  the  defendant  ought  not  to  dant*s  counsel,  although  no  notice 

have  had  notice  to  produce  the  CO-  hod   been  given,  the  Attomey- 

py  of  the  calendar  which  had  been  General  consenting  to  make  oer* 

delivered  to  him;  but  it  was  ulti-  t«n  admissions  if  necessary. 
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had  been  issued  for  the  trial  of  certaiki  rioters,  directed  to  1^35 
Robert  Dallas^  Esq.,  and  Thomas  Burton,  Esq.,  (the  then 
Judges  of  the  Chester  Circuit),  and  that  Mr.  Knapp  acted 
as  clerk  to  that  special  commission,  and  that  the  order  for 
the  execution  of  some  of  the  rioters  was  directed  to  the 
sheriffs  of  the  city  and  to  the  constable  of  the  castle.  This, 
it  appeared^  was  a  special  commission,  and  not  a  special 
Session,  as 'Mr.  Knapp  had  never  held  any  office  connected 
with  the  Court  of  Session  at  Chester. 

MauUf  for  the  defendant,  proposed  to  ask  Mr.  Lloyd 
the  following  question: — '^  Have  you  heard  old  perbonS 
in  Chester  say,  that  the  sheriff  of  Cheshire  is  exempted 
from  the  execution  of  criminals  ?" 

Lord  Dbnman,  C.  J« — I  think  that  this  is  not  a  case  in 
which  evidence  of  reputation  is  admissible. 

Maute.'^l  submit  that  I  may  shew  an  immemorial  cus- 
tom on  this  subject;  and  that,  as  it  is  a  matter  of  a  public 
kiature,  I  may  go  into  evidence  of  reputation. 

KeU^i  on  the  same  side. — I  submit  that  this  relates  to 
a  public  rightk  The  defendant  means  to  assert,  that,  by 
immemorial  custom,  the  sheriffs  of  the  city  of  Chester  are 
bound  to  execute  criminals,  and  that  they  are  the  only  per- 
sons at  Chester  who  are  bound  to  do  so.  The  public  have  all 
an  interest  in  the  administration  of  justice.  We  have  al- 
ready the  fact  proved  that  the  sheriffs  of  the  city  discharged 
this  duty  as  far  back  as  living  memory  will  go,  and  w6  wish 
to  carry  it  further  by  the  statements  of  persons  deceased. 
In  the  case  of  Morewood  v.  Wood  (a).  Lord  Kenton  said, 
"  Evidence  of  reputation  upon  general  points  is  receivable, 
because,  all  mankind  being  interested  therein,  it  is  natural 
to  suppose  that  they  may  be  conversant  with  the  subjects, 

(0)  14  East,  327,  n.  (a). 
VOL.  VI.  GOO  N.  P. 
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and  that  they  should  discourse  together  about  them,  hav- 
ing all  the  same  means  of  information/* 

Patteson,  J. — This  is  more  like  the  case  of  a  charge 
cast  upon  a  person  ratione  ienurts.  Did  you  ever  know 
of  reputation  being  given  in  evidence  in  such  a  case  as 
that?  Suppose  a  county  were  indicted  for  the  non-repair 
of  a  bridge,  and  their  defence  was,  that  a  particular  person 
was  bound  to  repair  it  ratione  ienura;  is  there  any  in- 
stance of  reputation  being  given  in  evidence  in  such  a  case? 
Mr.  Kelly  puts  it  as  a  custom  that  the  sheriffs  of  the  city 
should  execute  criminals.  That  is  throwing  the  burden 
off  the  county  sheriff,  who  is  at  common  law  bound  to  do 
execution. 

F.  Pollock,  A.  6. — ^Reputation  is  called  in  to  explain 
acts  otherwise  inexplicable.  But  here  we  have  the  sheriffs 
of  Ihe  city  obeying  the  rule  of  a  Court  which  they  were 
bound  to  obey,  the  superior  Courts  of  the  county  pala- 
^ne  having  jurisdiction  over  the  sheriffs  of  the  city,  as  well 
as  over  the  sheriff  of  the  county.  This  does  not  shew  a 
custom.  '  Suppose  there  had  been  a  succession  of  twenty- 
one  years*  leases,  would  that  be  evidence  of  a  custom 
binding  the  landlord  to  grant  a  twenty-one  year's  lease? 
It  is  clear  that  in  every  case  the  Court  gave  an  order,  and 
after  that  can  there  be  evidence  of  reputation  admitted 
to  shew  that  the  sheriffs  of  the  city  were  bound  by  a 
custom  ? 

Lord  Dbmman,  C.  J. — We  think  that  this  question 
cannot  be  put.  The  principle  upon  which  evidence  of 
reputation  is  received  is,  that  the  mass  of  the  people  have 
an  interest  in  the  subject  on  which  they  state  their  opinion. 
That  does  not  apply  here. 

LiTTLEDALE,  J.— This  is  wholly  a  question  of  prirate 
right,  it  being  whether  the  sheriff  of  the  county  of  Chester 
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IB  bound  to  execute  criminals,  or  whether  the  duty  is  cast  i^^^ 
on  the  sheriffs  of  the  city,  who  may,  perhaps,  have  an  in- 
terest in  the  matter,  as  they  may  have  a  grant  of  the  goods 
of  all  felons  executed  in  their  city,  and  therefore  derive  a 
benefit  from  the  execution  of  criminals.  The  public  have 
no  interest  in  it.  Some  one  must  do  execution ;  and,  if 
all  others  decline,  this  Court  orders  it,  as  was  done  in  this 
very  instance  (a). 

Patteson,  J. — I  do  not  think  that  this  is  at  all  a  public 
right. 

Williams.  J. — ^In  a  case  respecting  the  boundaries  of 
Wem,  Mr.  Justice  Chambre  allowed  evidence  of  repu- 
tation as  to  the  boundaries,  but  not  as  to  where  a  parti- 
cular turnpike  gate  had  stood* 

• 
The  question  was  not  put  (i). 

Maule  wished  to  ask  Mr.  Lloyd,  whether  he  had  not 
heard  it  reported  among  old  persons  at  Chester  that  the 
corporation  were  bound  to  execute  criminals. 

Lord  Denman,  C.  J. — ^We  think  that  falls  within  the 
same  rule. 

Patteson,  J. — ^There  is  no  issue  whether  the  city  is 
liable. 

The  question  was  not  put. 

F.  Pollock,  A.  G. — ^Proposed  to  put  in  an  examined 
extract  from  the  bill  of  cravings  of  John  Arden,  Bsq.,  the 
sherifi*  of  Cheshire  in  the  year  1790,  amounting  to  the  sum 
of  155L  I5s,  l^c/.,  in  which  (inter  alia),  at  the  Exche- 

(a)  See4Ncv.&M.d3. 

{h)  See  ths  case  of  Tgihot  t.  Uwit,  ante,  p.  603. 

o  o  Q  S 
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1835.        quer,  he  craved  to  be  allowed  the  expenses  of  gibbeting 
^-^v — '      a  person  named  John  Dean  at  Stockport  Moor  in  that 

Rex 

^  countyi  amounting  to  64/.  8^.  3c/./  upon  which  cravings  a 

ANTUOB08.     su,n  of  84/.  8*.  8rf.  was  allowed  him  in  the  year  1792  by  the 

Rt.  Hon.  W.  Pitt,  the  then  Chancellor  of  the  Exchequer. 

Maule.-^  submit  that  the  conviction  should  be  put  in. 

Patteson,  J. — Is  not  this  a  matter  of  record  in  the 
Exchequer? 

Kelly. — A  claim  was  made  out  by  the  sheriff,  but  it 
may  be  that  no  execution  ever  took  place. 

Sir  J.  Campbell,  for  the  prosecution. — ^These  entries  are 
of  record  in  the  Exchequers  The  sheriff  makes  his  claim, 
and  it  is  a  judicial  proceeding  of  record,  and  may  be 
pleaded  with  a  proui  paiet  per  recardum. 

Lord  Denman,  C.  J. — ^Does  this  shew  that  the  sheriff 
of  the  county  executed  any  criminal? 

Sir  J.  Campbell, — It  is  evidence  to  shew  that  the  county 
sheriff  obeyed  the  order  of  the  Judge. 

Patteson,  J. — Any  act  of  a  former  sheriff  would  be 
evidence  against  the  defendant. 

F.  Pollock,  A.  6.,  proposed  to  put  in  the  order  for  the 
execution  of  John  Dean. 

Maule. — ^I  submit  that  the  judgment  must  be  produced. 

Patteson,  J.->  Is  the  record  here  ? 

F.  Pollock,  A.  G.— ^No,  my  Lord,  we  have  the  minute- 
book. 
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Patteson,  J.— That  is  not  receivable  (a).  jq35^ 

Lord  Denman,  C.  J.— But  we  think  that  the  order  is 
receivable,  as  shewing  that  the  Court  made  such  an  order. 

It  was  read ;  and  by  it  the  Judges  of  the  Session  ordered 
the  sheriffs  of  the  city  to  execute  John  Dean,  and  the 
sheriff  of  the  county  to  hang  him  in  chains. 

KeUy. — Does  your  Lordship  think  that  the  Exchequer 
proceedings  are  receivable  ? 

Lord  Dbnman,  C.  J. — Yes. 

The  order  and  the  extract  from  the  bill  of  cravings 
were  read. 

The  order  served  by  Mr.  Lloyd  on  the  constable  of  the 
castle  and  the  sheriffs  of  the  city  was  at  the  desire  of  the 
defendant's  counsel  also  read : — It  was  as  foBow^^ 

"  To  the  Constable  of  the  Castle  of  Chester ; 

To  the  Sheriffs  of  the  City  of  Chester ; 

And  to  all  others  whom  it  may  concern. 
WhereaSi  at  the  Session  of  Gaol  Delivery  for  the  county 
of  Chester,  holden  at  Chester  on  Saturday  the  second 
day  of  August  instant  (6),  James  Garside  and  Joseph 
Mosley  received  sentence  of  death  for  murder,  the  offence 
ui  the  indictment  against  them  mentioned.  Now  it  is 
hereby  ordered  and  adjudged,  that  execution  of  the  sen- 
tence  be  made  and  done  upon  them,  the  said  James  Gar- 
side  and  Joseph  Mosley,  on  Friday  the  eighth  day  of 
August  instant,  at  the  usual  place  of  execution ;  and  that 
the  sheriffs  of  the  said  city  of  Chester  do  see  that  execu* 

(a)  See  the  cases   of  Rex  v.  p.  366. 

Smithy  8  B.  &  C.  34 1 ;  Carr.  Snpp.  {h )  The    commissioD-day    wat 

189;    Porter    v.    Cooper^     ante,  the  2nd  of  August,  and  these  per* 

p.  354;  and  Rex  v.   Ward^  ante,  sons  were  tried  on  the  6th. 
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1835.  ^^^^  ^^  ^^"^  ^^  ^^^  premises^  and  that  their  bodies  imme- 
diately afterwards,  when  dead«  be  delivered  into  the  cus- 
tody of  the  said  constable  of  the  said  castle^  and  that  the 
said  constable  do  cause  the  said  bodies  to  be  buried  within 
the  precincts  of  the  said  castle  or  gaol  of  the  county  of 
Chester,  according  to  law.  Dated  this  seventh  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-four. 

For  the  King.      By  the  Court.         ^  fo  j 

Clerk  ofAnixe  and  Ckrk  of  the  Croum.'* 

Maulct  for  the  defendant. — I  submit,  that,  as  the  case 
now  stands,  there  is  not  sufficient  evidence  to  call  upon 
the  defendant  to  make  a  defence.  The  information  states, 
that  the  prisoners  were  in  the  custody  of  the  constable  of 
the  castle,  and  states  the  judgment  respecting  them  to  be, 
that  they  should  be  taken  to  the  place  from  whence 
they  came,  and  thence  on  the  8th  of  August  to  a  place  of 
execution,  to  be  there  hanged,  and  their  bodies  to  be 
buried  in  the  castle.  This  judgment  is  entire ;  and  the 
information  goes  on  to  state,  that  it  was  the  duty  of  the 
defendant  to  carry  this  judgment  into  effect,  and  that  he 
did  not  do  so.  The  allegation  of  the  duty  amounts  to 
this,  that  it  was  as  much  the  sheriff's  duty  to  take  the 
prisoners  to  the  place  from  whence  they  came,  and  to 
bury  them  in  the  castle  after  they  were  executed,  as  it 
was  to  execute  them  in  his  bailiwick.  Now,  even  admit- 
ting that  it  was  the  sheriff's  duty  to  execute  them  in  the 
county,  he  certainly  was  not  bound  to  do  all  the  rest. 
With  respect  to  the  sheriff  being  bound  to  execute  these 
persons,  it  is  said  that  he  became  bound  to  do  so,  by 
the  fact  of  his  having  had  the  calendar  given  to  him« 
That  is  no  doubt  the  mode  adopted  in  ordinary  cases, 
because  the  sheriff  is  the  party  in  whose  custody  the 
prisoner  ordinarily  is;  in  the  same  way,  that,  if  the 
person  is  to  be  imprisoned,  the  sheriff  or  his  deputy 
heart  the  sentence  passed,  and  the  person  is  detained,. 
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tven  before  any  calendar  is  made  out ;  and  the  reason  for  1^35^ 
this  isj  that  he  has  the  person  already  in  his  custody.  It 
is  a  clear  incident  to  gaols,  that  the  person  who  has  the 
custody  must  execute  the  offender;  and  in  ordinary  cases 
the  shoriffis  the  person  whose  duty  it  is  to  execute^  be- 
cause he  has  the  gaol.  Lord  Hale  says  (a),  "  If  the  pri- 
soner be  in  custody  of  the  sheriff,  the  truth  is,  that  there 
is  no  need  of  any  warrant  or  calendar  for  the  open  pro* 
nouncing  and  entering  the  judgment ;  stispendatur  is  a  war^ 
rant  for  the  execution :  and  so  it  is  in  the  King's  Bench, 
the  entry  on  the  record  of  the  judgment,  with  a  prceceptum 
est  marescallo  quod  faciat  executionem  periculo  incum* 
bente,  without  formal  writ  or  precept  of  the  Court,  is 
sufficient,  and  more  is  not  usual ;  and  the  calendar  sub- 
scribed by  the  Judge  of  gaol  delivery  is  but  a  memorial." 
It  is  in  respect  of  the  custody  that  the  sheriff  is  to  do 
execution,  and  so  it  is  where  execution  is  ordered  to  be 
done  by  the  marshal ;  and  I  submit  that  it  must  be  some- 
thing more  than  a  memorial  which  would  call  upon  a  per- 
JBon,  who  has  not  the  prisoner  in  his  custody,  to  execute 
him.  Lord  Hale  also  lays  down}(6),  that,  "  regularly  the 
officer  that  is  to  make  the  execution  is  that  officer  in 
whose  custody  by  law  the  prisoner  is  at  the  time  of  the 
judgment  given ;  for  into  his  custody  he  is  to  be  remanded 
after  judgment  pronounced,  and  there  to  stay  till  judg^ 
ment  executed.  Therefore,  where  judgment  is  given  at 
the  sessions  of  gaol  delivery,  the  execution  is  to  be  made 
by  the  sheriff,  or  his  under-sheriff  or  deputy,  for  regu- 
larly he  is  in  his  custody  ordinarily ;  but  if  the  prisoner 
be  in  the  Tower  of  London  (which  is  oftentimes  the  case 
of  persons  indicted  for  great  treasons),  and  he  be  ar- 
raigned before  justices  of  oyer  and  terminer,  he  is  com- 
monly brought  before  them  by  a  precept  to  the  constable 
of  the  Tower  (which  is  an  exempt  prison  from  that  of  the 
sheriff);  and,  if  he  be  convict  and  attaint,  he  is  commonly 

(II)  2  H.  P.  C.  31.  (6)  2  H.  P.  C.  410, 
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1835.  remitted  thither,  and  the  precept  or  warrant  for  executioii 
must  go  to  the  lieutenant  or  constable  of  the  Tower/' 
*^  but  usually  a  command  or  precept  is  made  to  the  sheriffil 
Antrobus.  ^f  London  and  Middlesex  to  be  assisting  the  lieutenant.'* 
**  If  the  prisoner  be  arraigned  in  the  King's  Bench,  either 
for  treason  or  felony,  he  is  or  ought  to  be  always  first 
committed  to  the  marshal,  and  by  him  is  to  be  brought  to 
the  bar  upon  his  trial  and  judgment,  and  to  him  he  is  to 
be  remitted  after  judgment  till  execution;  and  wbereso* 
ever  the  felony  or  treason  was  committed,  yet  the  mar- 
shal is  to  make  execution,  for  he  is  in  this  case  the  imme- 
diate officer  to  the  Court,  and  the  prisoner  is  not  in  the 
custody  of  any  sheriff,  but  of  the  marshal  Only  in  these 
and  the  like  cases  the  Court  gives  order  to  the  sheriff  of 
the  county  where  the  execution  is  made  to  be  assisting  to 
the  marshal"  If  the  party  is  to  be  executed  by  any  of- 
ficer in  whose  custody  he  is  not,  there  ought  to  be  a  war* 
rant  from  the  Court  to  the  officer  who  has  him  in  custody, 
to  deliver  him  to  the  officer  who  is  to  execute  him,  and  to 
the  latter  officer  to  do  execution;  and,  in  that  case,  the 
liability  of  the  latter  would  begin  as  soon  as  the  party 
was  delivered  into  his  custody.  In  Lord  Ferrers*s  cau 
there  was  a  writ  directed  to  the  sheriffi  of  London  and 
sheriff  of  Middlesex,  commanding  them  to  receive  Lord 
Ferrers  from  the  lieutenant  of  the  Tower,  and  to  execute 
him ;  and  another  writ  to  the  lieutenant  of  the  Tower  to 
deliver  him  up  to  the  sheriffs  (a).  In  the  city  of  Chester 
it  appears,  that,  before  the  stat.  1 1  Geo.  4  &  1  Will.  4, 
c.  70,  the  proper  course  was  pursued,  namely,  to  send  a 
warrant  to  the  constable  of  the  castle  to  deliver  up  the 
prisoner  to  the  sheriffs  of  the  city,  and  for  them  to  exe- 
cute him. 

Pattbson,  J. — Were  those  warrants  addressed  to  the 
constable,  as  well  as  to  the  city  sheriffs? 

(a)  The  form  of  one  of  these  writs  will  be  found  4  Black.  Comm. 
App.  VII. 
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Mauk* — Yes,  my  Lord.    That  was  Ihe  proper  order ;        1^35^ 
H  commanded  each  officer  to  do  that  which  it  waa  needful 
for  him  to  do« 

LiTTLBDALB^  J. —  Itwould  always  have  been  the  more 
formal  mode  to  have  done  it  by  habeas  vorpus  to  one  officer 
to  give  up  the  prisoner,  and  for  the  other  to  receive  him  i 
but  it  certainly  may  be  done  by  warrant 

Mauie. — ^The  Tower  of  London  is  not  the  prison  of  the 
sheriffs  of  London  or  sheriff  of  Middlesex,  but  of  the 
constable  of  the  Tower;  and  whenever  the  sheriffs  of 
London  or  sheriff  of  Middlesex  are  to  do  execution  on  a 
prisoner  who  is  in  the  Tqwer,  the  sheriffs  are  not  to  take 
upon  themselves  the  execution  of  the  whole  judgment* 
but  to  have  a  special  mandate  to  perform  a  particular  part 
of  what  is  required  by  the  judgment ;  and  to  make  the 
defendant  liable  in  this  case,  there  should  not  only  have 
been  an  order  calling  on  the  defendant  to  do  execution, 
but  also  an  order  to  the  constable  of  the  castle  to  delivet 
the  prisoners  up  to  the  defendant. 

Patteson^  J. — You  assume  that  the  constable  of  the 
castle  is  not  the  gaoler  of  the  sheriff;  your  argument  is 
grounded  upon  that  ? 

Maide. — Certainly — that  is  so. 

Patteson,  J.-^I  see  it  stated  on  the  record  that  the 
prisoners  were  in  the  custody  of  the  constable  of  the 
castle.  If  the  constable  had  been,  the  mere  servant  of 
the  sheriff,  it  *would  have  been  stated  that  they  were 
in  the  custody  of  the  sheriff. 

Matde* — The  defendant  could  not  lawfully  have  got 
possession  of  the  prisoners  unless,  the  constable  of  the 
castle  had  delivered  them  up  to  him ;  now  the  Judge  had 
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1836.  ordered  him  to  deliver  them  up  to  the  sheriffs  of  the  city, 
and  that  order  remained  unrevoked.  The  defendant  had 
notice  of  the  judgment ;  and  it  is  now  made  matter  of 
charge  against  him  that  he  did  not  go  to  the  constable  of 
the  castle,  and  try  to  get  the  prisoners  into  his  custody, 
in  contravention  of  an  order  that  they  should  be  delivered 
into  the  custody  of  the  sheriffs  of  the  city. 

KeUifi  on  the  same  side. — ^The  presence  of  the  sheriff 
at  the  trial  and  the  delivery  of  the  calendar  may  be  suffi- 
cient in  ordinary  cases,  because  the  gaol  is  the  gaol  of  the 
sheriff,  and  the  judgment  calls  properly  on  him  to  execute 
the  prisoner,  if  the  prisoner  is  in  his  custody ;  but  the 
moment  that  it  appears  that  a  prisoner  is  in  the  cus« 
tody  of  some  other  officer  known  to  the  law,  the  ordinary 
rule  does  not  obtain,  and  there  must  be  an  order  to  the 
person  in  whose  custody  the  prisoner  is  to  deliver  him  up, 
and  to  the  sheriff  to  execute  him.  These  very  prisoners 
were  brought  into  this  Court  by  a  writ  of  habeas  eorpust 
directed  not  to  the  sheriff,  but  to  the  constable  of  the 
castle,  which  is  an  admission  on  the  part  of  the  Crown  that 
they  were  in  the  exclusive  custody  of  the  constable  of  the 
castle.  They  were  placed  by  this  Court  in  the  custody  of 
the  marshal,  and  this  Court  did  not  order  that  the  sheriff 
of  Surrey,  in  whose  county  they  were,  should  execute 
them,  but  that  they  should  be  executed  by  the  marshal, 
into  whose  custody  they  had  been  committed. 

LiTTLEDALB,  J. — If  a  debtor  escapes  out  o(  the  castle 
at  Chester,  whom  is  the  action  brought  agamst?  The  con- 
stable or  the  sheriff? 

Kettjf. — ^The  constable.  In  this  case  the  only  order 
given  to  the  defendant  was  the  calendar,  and  he  had 
thereby  no  authority  to  go  to  the  castle  and  demand  the 
prisoners ;  and,  if  he  had  gone  there,  what  was  the  situa- 
tion of  the  constable?    The  only  order  which  he  had 
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received  was  to  deliver  the  prisoners  to  the  sheriffs  of  the         1935^ 
city ;  and  he  would  have  been  guilty  of  a  breach  of  his 
duty  if  he  had  delivered  the  prisoners  to  any  one  else. 

Welsbyt  on  the  same  side. — ^If  it  is  to  be  contended 
that  the  sheriff^s  being  present  at  the  trial  made  him  liable 
to  execute  the  prisoners^  I  submit  that  that  is  clearly  not 
so,  because  the  prisoners  were  not  in  his  custody ;  and  if 
they  were  in  any  other  custody,  there  should  be  a  writ  or 
precept  to  the  person  in  whose  custody  they  were  to  de- 
liver them  up  to  the  sheriff;  If  it  is  to  be  said  that  the 
delivery  of  the  calendar  was  sufficient  to  charge  the  de- 
fendant, there  is  also  the  fact  that  there  was  an  order 
which  remained  unrevoked,  which  directed  the  constable 
of  the  castle  to  deliver  the  prisoners  to  the  sheriff's  of  the 
city. 

F.  PoUoci^  A.  6. — With  respect  to  the  first  point,  it 
is  said  that  the  judgment  includes  several  particulars 
which  the  defendant  could  not  perform ;  but  I  apprehend, 
that,  if  he  was  bound  to  perform  a  part  only,  and  that  part 
he  did  not  perform,  he  is  still  liable  on  this  information  for 
a  breach  of  his  duty,  as  the  allegation  is  divisible.  With 
respect  to  the  other  point ;  if,  as  the  prisoners  were  in 
other  custody,  it  was  necessary,  in  point  of  form,  that 
there  should  have  been  a  habeas  corpus,  or  a  special  order, 
for  the  prisoners  to  be  delivered  up  to  the  sheriff^  I  admit, 
that,  as  the  learned  Baron  did  not  take  that  step,  this  pro- 
secution must  fiul.  However,  it  is  only  by  assuming  that 
that  is  essential  that  the  present  objection  can  be  sustain- 
ed. But  I  mean  to  submit  that  it  was  only  necessary  that 
each  party  should  have  notice,  and  that  he  should  then 
perform  his  duty ;  and,  if  that  be  so,  I  think  that  the  case 
is  made  out  It  should  be  observed,  that  the  order  which 
has  been  produced  does  not  direct  the  constable  to  deliver 
up  the  prisoners  to  any  one,  it  merely  informs  him  of  the 
judgment,  and  gives  him  notice  to  do  his  duty;  and  if  the 
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act  of  Parlianient  has  made  it  the  defendai|t*8  duty  to  exe- 
cute the  prisonerfli  and  the  defendant  had  come  and  de- 
maxided  the  prisoners,  the  constable  of  the  castle  would 
have  been  bound  to  have  deUvered  them  up,  and  the  mis- 
take al  the  Jadge»  if  mistake  it  were,  in  inserting  in  the 
order  that  the  sheriffs  of  the  city  should  see  execution 
done  would  be  matter  of  excuse,  but  no  answer  to  this 
information  in  point  of  law.  If  the  defendant  had  the  duty 
of^xeeuting  these  prisoners,  the  case  stands  thus:  the 
constable  of  the  castle  had  distinct  notice  of  thesentencci 
and  he  is  not  ordered  to  do  apy  thing.  There  is  an  order 
upon  the  city  sherifi ;  but  if  they  had  no  legal  liability, 
the  constaUe  ought  not  to  have  attended  to  that  order, 
and  would  have  been  justified  in  delivering  the  pcis<»ieBB 
to  the  defendant. 

LiTTLBOALB,  J. — The  prisoners  were  never  in  fact  deli- 
vered to  the  custody  of  the  defendant. 

F,  Pollock,  A.  6. — He  did  not  demand  them;  and, 
instead  of  going  to  the  castle  to  do  so,  he  says  that  he  is 
not  bound  to  execute  them,  and  that,  as  I  submit,  brings 
upon  him  the  charge  of  neglect  of  duty. 

Sir  J.  Campbell, — ^The  first  objection  is,  that  this  sen- 
tence consists  of  three  parts,  two  of  which  could  not  be 
carried  into  effect  by  the  defendant.  If  this  was  a  thing 
that  could  not  be  divided,  this  objection  must  previul ; 
but,  in  this  case,  we  have  only  to  prove  so  much  as  shews 
that  the  defendant  has  been  guilty  of  a  breach  of  his  duty ; 
and  this  allegation  may  be  taken  dhisim.  With  respect  to 
the  other  objection,  I  submit  that  there  is  abundant  evi- 
dence that  there  was  a  neglect  of  duty  by  the  defendant, 
although  there  was  no  warrant  served  upon  him*  The 
calendar  was  delivered  to  him,  and  he  said  that  he  would 
not  execute  the  prisoners.  That  is,  as  it  appears  to  me, 
abimdant  evidence  that  be  would  not  proceed  to  cari7  the 
sentence  into  effect. 
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LiTTLADALE,  J. — You  do  not  charge  in  this  informatiod         |g^^ 
that  the  defendant  did  not  endeavour  to  get  the  prisoners 
into  his  power. 

Sir  «/•  Campbell. — I  submit  that  there  was  no  necessity 
for  any  warrant,  either  to  the  defendant  or  the  constable 
of  the  castle.  The  warrant  to  the  city  waa  a  Bullity,  and 
that  cannot  prejudice  the  present  prosecution.  It  is 
admitted  that  the  delivering  of  the  calendar  would  have 
been  sufficient,  if  the  prisoners  had  been  in  the  custody  of 
the  defendant ;  but  it  is  said,  that,  as  they  were  in  other 
custody,  a  warrant  was  necessary.  That  distinction  I 
deny.  Anciently  a  warrant  was  considered  necessary  in 
all  cases ;  but  for  centuries  the  calendar  only  has  been 
made  out,  and  no  warrant  issued.  Mr.  Justice  Blaek^ 
stone  (a)  lays  it  down  broadly,  that  the  calendar  answers 
all  the  purposes  of  a  warrant ;  and  Lord  Hate  says  (6), 
that  Lord  Rolle  would  never  sign  any  calendar,  and  that 
he  gave  his  judgments  vivd  voce.  When  the  defendant 
received  the  calendar,  be  was  bound  to  demand  the  prt^ 
soners  of  the  constable  of  the  castle,  and,  if  the  constable 
of  the  castle  would  not  deliver  them  up,  that  would  have 
been  matter  of  excuse  for  the  defendant 

Wighimanf  oh  the  same  side. — ^The  constable  of  the 
castle  is  informed  that  these  prisoners  are  to  be  exi* 
ecuted  on  the  8th  of  August,  and  it  therefore  became  his 
duty  to  deliver  them  up  to  the  person  who  was  bylaw 
authorized  to  receive  them;  and,  if  the  *  defendant  had 
gone  and  demanded  them,  the  constable  would  have  been 
guilty  of  a  breach  of  his  duty,  if  he  had  not  delivered 
them  up.  We  say  that  it  was  the  defendant's  duty,  on 
receiving  the  signed  calendar,  to  have  gone  to  the  castle 
and  demanded  the  prisoners;  and  we  say  that  the  ca^ 
lendar  was  equivalent  to  a  formal  order;   indeed,  the 

(a)  4  Com.  ch.  22.  (6)  2  H.  P.  C.  31, 410. 
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1835.  ^^"  ^  whose  custody  the  prisoners  are  is  the  person  to 
do  execution ;  but,  as  the  sheriff  is  the  officer  who  usually 
does  execution,  the  regular  way  would  be  to  issue  a  km^ 
bea^  corpus  to  the  constable  of  the  castle  to  deliTer  up  the 
priBoners,  and  another  to  the  sheriff  to  receive  them  and 
to  execute  them.  Perhapa  it  might  be  done  in  another 
way :  the  constable  of  the  castle  and  the  sheriff  of  the 
county  are  both  bound  to  be  present  in  Court,  and  the 
Court  might  make  a  special  order  that  die  constable  should 
deliver  up  the  prisoners,  and  the  sheriff  receive  them  and 
execute  them.  It  is  said  that  the  delivery  of  the  calendar 
to  the  defendant  had  this  effect ;  but  it  should  be  observ- 
ed, that  an  order  had  also  been  served  on  the  constable  of 
the  castle  and  on  the  city  sheriffs,  and,  so  far  from  this  be- 
ing an  order  upon  the  sheriff  of  the  county,  it  directed  the 
execution  to  be  done  by  the  sheriffs  of  the  city.  It  is 
said  that  this  order  is  a  nullity,  and  I  will  take  it  to  be  so; 
and  that  afterwards  a  copy  of  the  calendar  was  served  on 
the  defendant.  Still  the  prisoners  are  in  the  custody  of 
the  constable  of  the  castle,  and  the  defendant  could  not 
execute  them  till  they  were  legally  in  his  custody.  It  is 
true  that  the  defendant  might  have  demanded  them,  but 
still  the  constable  of  the  castle  might  not  have  been  bound 
to  give  them  up.  It  may  be,  that  the  sentence  passed  in 
Court  might  be  in  such  a  form  as  to  give  notice  to  the  con- 
stable to  deliver  and  the  sheriff  to  receive ;  but,  if  the  cus- 
tody were  intended  to  be  changed,  it  should  be  by  a  spe- 
cial order  of  the  Court,  stating  how  the  sentence  was  to 
be  carried  into  effect.  It  is  true  that  the  defendant  has 
refused  to  carry  this  sentence  into  eflfeet ;  but,  to  make  that 
refusal  criminal  in  him,  he  must  have  had  the  power  of 
canying  it  into  effect.  The  case  of  the  Tower  of  London 
is  very  similar  to  the  present ;  and  I  think  that  a  sheriff 
is  not  called  upon  to  execute  a  prisoner  till  he  has  been 
legally  in  his  custody. 

Pattbson,  J.-^There  is  great  doubt  as  to  who  is  the 
person  bound  to  execute  criminals  in  Cheshire ;  but  it  is 
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BuSioient  for  the  preseiit  puVpose  to  coiisider  that  the  ^g^ 
present  defendant  is  in  the  same  situation  as  the  sheriff  of 
any  other  county  would  be*  We  find  it  laid  down  by 
Lord  Hafci  that,  primd facie,  the  person  to  do  exeoution 
IS  the  person  who  has  the  prisoner  in  bis  custody.  That, 
it  appears,  the  defendant  in  this  case  had  not;  and  it 
Conies  to  this  questioiii  whether  a  sheriff,  who  has  not  the 
custody  of  the  gaol,  or  of  the  prisoners  therein,  is  bound 
to  d6  exeoution?  In  all  cuBei  the  judgment  of  the  Court 
gives  the  power;  and,  if  the  sheriff  has  the  prisoner  in  his 
custody,  no  document  at  all  is  necessary  to  attthorize  the 
execution.  The  ancient  practice  was  to  hare  a  warrant 
in  every  case,  but  the  general  practice  now  is  to  have  a 
calendar  only ;  and  Lord  Hale  says,  that  this  calendar  is  it 
mere  memorial,  and  that  such  a  memorial  is  not  necessary 
when  the  prisoners  are  in  the  custody  of  the  sheriff.  It 
has  been  contended  that  the  calendar  is  more  than  a  me- 
morial. I  confess  I  cannot  see  that  it  is.  This  is  not  a 
calendar  in  the  same  form  as  ihat  which  is  presented  to 
the  Judge  when  he  oomes  into  an  assize  town,  bat  is  A 
new  document,  containing  a  Ust  of  names  and  sentences, 
and  not  even  stating  in  whose  custody  the  prisoners  are. 
I  think  it  is  a  mere  memdrial.  Things  so  stafidingi  h 
therd  any  authority  to  shew  that  a  person  not  in  the  cue* 
tody  of  a  sheriff  can  be  executed  by  him  without  a  war*- 
rant^  or  some  mandate  in  writing  ?  Lord  Hale  puts  the 
case  of  the  Tower,  and  this  case  is  as  like  that  as  it  can> 
be.  It  may  be,  that  the  constable  of  the  castle  of  Chester 
should  execute,  and  the  sheriff  be  assisting;  but  I  do  not 
say  that  the  sheriff,  as  he  is  the  officer  of  the  Judges  of 
gaoirdelivery^  should  nothimself  do  execution;  but  then 
the  sheriff  must  have  the  party  in  his  legal  custody,  which 
IS  not  the  case  here. 

Williams,  J. — ^It  ii  clear,  fi-dm  thd  record  of  conviction 
of  the  prisoners  in  the  Court  below,  th^t  the  prisoners 
were  not  in  the  defendant's  custody ;  and  when  they  were 

VOL.  VI.  R  n  H  N.  p. 
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1836.  brought  into  this  Court,  the  writ  of  habeas  corpus  was 
directed  to  the  constable  of  the  castle.  That  being  so, 
the  question  is  raised ;  and  we  must  now  see  whether  any 
case  can  be  adduced  as  shewing  an  instance  where  any 
person  was  ever  called  upon  to  do  execution  without  hav- 
ing the  prisoners  in  his  legal  custody.  The  cases,  as  well 
those  which  were  cited  to-day,  as  the  numerous  Authori- 
ties cited  on  a  former  occasion  (a),  shew  that  the  person 
to  do  execution  must  then  have  the  party  in  his  legal  cus- 
tody. In  the  case  of  Mr.  Ratcliffe,  there  was  a  writ  to 
put  the  party  into  the  legal  custody  of  the  person  who 
was  to  do  execution.  Now,  in  the  present  case,  was  there 
any  thing  that  gave  the  defendant  the  right  of  having  the 
legal  custody  of  the  prisoners  ?  On  the  part  of  the  prose- 
cution the  order  has  been  relied  upon;  but  that,  if  it  ope- 
rated at  all,  was  to  deliver  the  prisoners  into  other  cus- 
tody, namely,  into  the  custody  of  the  sheriffs  of  the  city. 
It  is  true  that  the  defendant  was  served  with  the  calendar, 
which  is  a  mere  memorial,  and  is  neither  more  nor  less 
than  a  memorial,  and  it  has  no  other  operation.  It  is  said 
that  one  learned  Judge  would  never  sign  any  calendar; 
but  that  was  in  cases  where  the  prisoners  were  in  the  cus- 
tody of  the  sheriff.  I  think,  that,  in  the  present  case,  the 
defendant  had  not  the  custody  of  the  prisoners,  and  that 
he  had  not  a  clear  authority  or  duty  to  get  them  into  his 
custody.  I  am  of  opinion  that  there  is  nothing  in  this 
case  to  go  to  the  jury. 

Lord  Demman,  C.  J.,  directed  an  acquittal. 

Verdict— Not  Guilty. 

F.  Pollock,  A.  G,,  Follett,  S.  G.,  Sir  J.  Campbell,  and 
Wighiman,  for  the  prosecution. 

JUaule,  Kelly,  and  Wehby,  for  the  defendant. 
[AttOfDies— A/au/e  Sf  B.,  and  G.  F,  Hud§on,'\ 

(a)  Set4Ner.&M.dd. 
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PROMOTIONS. 


In  the  vacation  after  Trinity  Term^  1834,  F,  Thesiger, 
Esq.,  was  appointed  one  of  his  Majesty's  counsel  learned  in 
the  law ;  and  M.  Z>.  Hill,  Esq.,  received  a  patent  of  prece- 
dence, to  take  rank  next  after  F.  Thesiger,  Esq.  In  the 
same  vacation  W.  Erie,  Esq.,  and  C  Cresswell,  Esq., 
were  appointed  his  Majesty's  counsel  learned  in  the  law. 

In  the  same  vacation  Sir  C  C.  Pepys,  Knt,  was  ap- 
pointed Master  of  the  Rolls,  vice  Sir  J.  Leach,  Knt., 
deceased. 

In  Michaelmas  Term,  1834,  R.  M.  Rolfe,  Esq.,  was 
appointed  Solicitor-General,  vice  Sir  C.  C.  Pepys,  Knt. 

In  the  same  term,  R.  Preston,  Esq.,  was  appointed  one 
of  his  Majesty's  counsel  learned  in  the  law. 

On  the  SI  St  of  November,  Lord  Brougham  resigned  the 
great  seal,  and  on  the  same  day  Lord  Lyndhurst,  C.  B., 
was  appointed  Lord  Chancellor ;  but  continued  to  sit  in 
the  Court  of  Exchequer  as  Lord  Chief  Baron  till  the  end 
of  Michaelmas  Term,  and  occasionally  during  the  sittings 
after  it. 

In  the  same  vacation  the  following  promotions  were 
made : — F.  Pollock,  Esq.,  was  appointed  his  Majesty's 
Attorney-General,  vice  Sir  J.  Campbell,  Knt.  W.  W. 
Follett,  Esq.,  was  appointed  his  Majesty's  Solicitor-Gene- 
ral, vice  R.  M.  Rolfe,  Esq.  Sir  J.  Scarlett,  Knt.,  was 
appointed  Lord  Chief  Baron,  vice  Lord  Lyndhurst;  and 
was  created  a  peer  by  the  title  of  Lord  Abinger. 

D.  Wakefield,  W.  Surge,  H.  J.  Shepherd,  W.  Skirrow, 
C.  Temple,  C.  H.  Barber,  J.  Miller,  G.  Spence,  T.  J. 
Piatt,  R.  Kindersley,  E.  Jacob,  J.  Wigram,  and  F.  Kelly, 


808  PROMOTIONS. 

Esquires,  were  appointed  his  Majesty's  counsel  learned  in 
the  law. 

In  Hilary  Term,  1835,  J.  T.  Coleridge,  Esq.,  Serjeant- 
at-law,  was  appointed  one  of  the  Judges  of  the  Court  of 
ELing's  Bench,  vice  Sir  W.  E.  TaunioHt  Knt,  deceased. 


INDEX 


TO  THE 


PRINCIPAL   MATTERS. 


ABORTION. 

Semble,  that,  so  far  as  the  nature 
of  the  thing  administered  is  concern- 
ed, the  question  on  an  indictment  on 
the  Stat.  9  Geo.  4,  c.  31,  s.  13,  is  a 
question  of  the  intention  of  the  party 
administering  it,  and  not  ot  the 
noxious  or  innoxious  character  of  the 
article  itself.  Rex  ▼•  Coe,  403 

ACCESSARY, 
See  Pbingival  amd  AccsssiJiT. 

ACCOMPLICE. 

1.  If  an  accomplice  be  confiroDed 
only  as  to  collateral  Acts,  which  do 
not  connect  either  the  accused  with 
the  offence,  or  the  accused  and  the  ac- 
complice together,  it  is  not  sufficient, 
Bex  y.  Addis,  SSS 

d.  Proving  by  other  witnesses  that 
a  robbery  was  in  fiict  committed,  in 
the  mode  in  which  anaooomplioestates 
il  to  have  been  committed,  is  not 
such  a  confirmation  of  the  accomplice 
as  is  required  to  warrant  a  conviction 
on  his  evideoee.  Sex  v.  Webbf    595 

ACCOUNT  STATED. 

It  was  agreed  that  the  trial  of  an 

indictment  at  the  Sessions  shoqld  be 

postponed,  the  defendant  agreeing  to 

pay  the  costs  of  the  day.     The  costs 

VOL.  VI. 


were  taxed ;  Und,  at  the  subsequent 
Sessions,  the  counsel  for  the  prosecu- 
tion asked  if  there  was  any  objection 
to  the  amount?  The  defendant's 
counsel  said  there  was  not,  except  as 
to  1 1,  9s,  The  attorney  for  the  pro- 
secution said  he  would  give  up  that 
sum,  and  the  defendant's  attorney 
said  he  would  give  a  check  for  the 
residue.  After  this,  the  defendant 
was  applied  to  for  payment,  and  he 
said  his  attorney,  who  received  his 
rents,  would  arrange  it: — Held,  that 
the  indorsement  on  the  brief  was  an 
agreement,  and,  also,  that  on  this 
evidence  the  plaintiff  could  recover 
the  amount  of  the  taxed  costs^  minus 
1^  9«*,  on  the  count  upon  an  account 
stated.  Porter  v.  Cooper,  354 

ADULTERY. 

1.  In  an  action  for  criminal  con- 
versation, where  the  adultery  was  com- 
mitted on  board  a  ship  during  a  voy- 
age»  a  witness  may  be  asked  on  the 
part  of  the  plaintiff,  whether  the  wife 
did  not  keep  a  journal,  and  whether 
she  stated  for  what  purpose  she  kept 
it.  Jonee  v.  ThomptoHf  415 

it.  In  an  action  for  crim.  con.,  evi- 
dence OB  tbe  part  of  the  plaintiff  to 
shew  the  amount  of  the  defendant*s 
property  is  not  admissible;  but,  in  an 
III  N.  p. 
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APOTHECARY. 


ASSAULT  WITH  INTENT  &c 


action  for  a  breach  of  promise  of  mar- 
riage, it  18  otherwise.  James  v.  Bid-- 
dtngUm,  589 

AGREEMENT. 
See  Undertaking. 

AMENDMENT. 
fteDEBT,  2,  4. — Ejectment,  3. — 
Jury,  Discharge  of,  1. — Use  and 
Occupation. 

1.  In  an  undefended  cause,  in 
which  a  promissory  note  was  declared 
on  as  a  bill  of  exchange,  the  Judge, 
at  the  trial,  allowed  the  declaration  to 
be  amended;  and  also  ordered,  that 
the  Judge's  order  for  the  defendant  to 
admit  the  handwriting  of  himself  and 
of  the  indorsers  should  also  be  amend- 
ed. MMUet  V.  Pawellt  283 

2.  In  general,  the  Judge  at  Nisi 
Prius  will  amend  any  variance  which 
does  not  go  at  all  to  affect  the  matter 
really  in  dispute  between  the  parties, 
and  which  was  not  likely  to  mislead 
the  opposite  party.  Therefore,  where 
a  general  warranty  of  the  soundness 
of  a  horse  was  declared  on,  and  a 
warranty  "except  in  one  foot"  was 
proved,  the  Judge  allowed  the  declar- 
ation to  be  amended,  the  real  dispute 
between  the  parties  being  whether 
the  horse  was  a  roarer.  Hemming  v. 
Parry,  580 

8.  In  trespass  for  taking  "  mirrors 
and  handkerchiefs,**  the  defendantjus- 
tified  the  taking  of  the  mirrors ;  but 
by  mistake  omitted  to  justify  the 
t^ing  of  the  handkerchiefs: — Held, 
that  this  omission  could  not  be  amend- 
ed on  the  trial.     John  v.  Currie,  618 

APOTHECARY. 

1  •  Practising  as  an  apothecary  is 
the  mixing  up  and  preparing  medi- 
cines, prescribed  either  by  a  physi- 
cian or  any  other  person,  or  by  the 
apothecary  himself.  Woodward  v. 
Ball,  577 

2.  The  acting  as  a  surgeon  or  ac- 
coucheur is  not  practising  as  an  apo- 


thecary; nor  would  the  party  sup- 
plying medicine  to  a  friend  be  so. 
But  if  the  party  Bought  his  living  by 
practising  as  an  apothecary,  that  is 
sufficient,  as  it  is  not  essential  that 
he  should  have  gained  his  whole 
livelihood  by  his  practice.  IlwL 

9.  Form  of  pleadings.  Ibid. 

ARSON. 
See  Burning. 

ASSAULT. 
See  False  Imprisonment. — Misde- 
meanour. —  Shipping,   4,    5.  — 
Trespass. 

1.  If  a  party  be  charged  before  two 
magistrates  with  an  assault,  and  they 
dismiss  the  complaint,  giving  him  a 
certificate  under  the  stat.  9  Geo.  4,  c. 
31,  s.  27,  he  cannot  avail  himself  of 
this  certificate  as  a  defence  to  an  action 
for  the  same  assault,  unless  it  be  spe- 
cially pleaded.  Harding  y.  King,  427 

2.  If,  in  an  action  for  an  assault, 
the  defendant  plead,  that  he  was  pos- 
sessed of  a  public-house  in  which  the 
plaintiff*  was  making  a  disturbance, 
and  that  the  plaintiff  refusing  to  de- 
part the  defendant  laid  hands  on 
him,  and  turned  him  out;  this  plea 
is  proved  if  it  be  shewn,  that,  in  con- 
sequence of  the  plaintiff^s  refusing  to 
go,  the  defendant  assaulted  him  with 
a  view  of  turning  him  out  of  the 
house,  though  in  fact  the  defendant 
could  not  succeed  in  turning  the 
plaintiff*  out  of  the  house.  Moriarty  ▼• 
Brooks,  684 

3.  If  A.  comes  up  to  attack  B.,  and 
B.  puts  himself  into  a  fighting  atti* 
tude  to  defend  himself,  this  is  not  ao 
assault  by  B.,  and  will  not,  in  an  actioo 
by  B.  against  A.  for  an  assault,  support 
a  plea  of  son  assault  demesne.     Jhid. 

ASSAULT  WITH   INTENT  TO 
ROB. 
1.  If  a  person  with  menaces  de- 
mand a  sum  of  money  of  another,  and 


ASSUMPSIT. 


ATTORNEY. 
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that  other  does  not  give  it  to  him  be- 
cause he  has  it  not  with  him,  this  is 
a  felony  within  the  stat.  7  &  8  Geo* 
4,  c.  29,  s.  6 ;  but  if  the  person  de- 
manding the  money  knows  that  the 
money  is  not  then  in  the  possession 
of  the  party,  and  only  intends  to  ob- 
tain an  order  for  the  payment  of  it, 
it  is  otherwise.  Rex  v.  Edwards,  515 
ft,  A.  was  decoyed  into  a  house  and 
chained  down  to  a  seat,  and  com- 
pelled to  write  an  order  for  the  pay- 
ment of  money  and  an  order  for  the 
delivery  of  deeds.  The  paper  on 
which  he  wrote  remained  in  his  hand 
half  an  hour,  but  he  was  chained  all 
the  time: — Heldf  that  this  was  not 
an  assault  with  intent  to  rob  within 
the  Stat.  7  &  8  Geo.  4,  c.  29,  s.  6. 
Rex  V.  Edwards,  521 

ASSIGNMENT. 
See  Bankrupt,  6,  7. 

1.  A.,  expecting  an  execution,  ex- 
ecuted a  deed  assigning  all  his  pro- 
perty to  trustees,  for  the  benefit  of 
all  his  creditors,  after  paying  expenses, 
with  a  power  to  the  trustees  to  retain 
money  to  pay  the  costs  of  an  action 
which  had  been  brought  by  J.  S. 
against  A.  This  deed  was  executed 
at  9  A.  M.  on  the  25th  of  February. 
A  writ  of  Ji.  fa.  was  delivered  to  a 
aheriflTs  officer  on  the  24th,  and  by 
him  delivered  to  the' under-sheriff  at 
1 0  A.  If.  on  the  25  th : — Held,  that  the 
deed  was  good,  notwithstanding  the 
proviso  to  retain,  and  that  the  goods 
could  not  be  taken  under  the  Ji*  fa, 
Baweny,  Bramidge,  140 

2.  If  A.,  being  in  custody  on  a 
charge  of  felony,  convey  all  his  pro- 
perty in  trust  for  his  wife  for  life,  and 
then  in  trust  for  his  son,  and  on  the 
next  day  A.  be  convicted  of  the  fe- 
lony, this  conveyance  will  be  void  as 
against  the  crown.  Morewood  v. 
Wilkes,  144 

ASSUMPSIT. 
See  Credit,  to  whom  given. 


ATTORNEY. 

See    Executors   and   Administra- 
tors, 6.-*  Insolvent,  1. 

1.  In  an  action  on  an  attorney's 
bill,  it  is  not  necessary  to  give  notice 
to  produce  the  original  bill  delivered 
to  the  party,  but  the  production  of  a 
duplicate  thereof  is  sufficient.  And 
it  is  not  necessary  that  the  parties  ex- 
amining should  read  the  two  bills  al- 
ternately. Fyson  v.  Kemp,  71 

2.  The  prudent  course  for  attor- 
nies,  when  they  enter  into  any  ar- 
rangement with  an  opposite  party,  is 
to  draw  up  a  memorandum  of  the 
terms  agreed  upon  and  read  it  over 
to  the  party,  and  let  him  sign  it. 
Greenwood  v.  Eldridge,  128 

d.  An  attorney,  who  has  commenced 
an  action  for  his  client,  has  a  right  to 
refuse  to  go  on  without  an  advance  of 
money  on  account,  provided  he  gives 
his  client  sufficient  notice  of  his  in- 
tention to  enable  him  to  make  the 
required  provision.  Lawrence  v. 
PotU,  428 

4.  If  an  attorney  has  reasonable 
and  probable  grounds  for  commencing 
an  action,  and  desiste  from  prosecut- 
ing it,  because  he  afterwards  discovers 
that  the  cause  cannot  be  successfully 
proceeded  with,  he  is  entitled  to  re- 
cover his  costs  from  his  client.     Ibid. 

5.  An  agreement  was  entered  into 
between  A.  and  B.  B.  died,  and  ad- 
ministration of  his  effects  was  granted 
to  C,  his  daughter,  D«,  who  was  a 
friend  of  C,  employed  the  same  at- 
torney who  had  prepared  the  original 
agreement  to  prepare  an  agreement 
between  him  and  C.,  by  which  he  was 
authorized  to  bring  an  action  against 
A.  on  the  original  agreement  in  C.'s 
name,  and  also  to  instruct  the  attorney 
to  bring  such  action.  The  action 
was  brought,  and,  after  argument  on 
demurrer,  the  original  agreement  was 
declared  void,  on  the  ground  of  charn^ 
perty;  but  it  appeared  that  the  attor- 
ney, on  his  preparing  the  original 
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agreement,  consulted  a  conveyancer, 
who  gave  it  as  his  opinion  that  the 
agreement  was  valid : — Held^  at  Nisi 
Prius,  that  the  attorney  was  entitled 
to  recover  from  D.,  his  employer,  the 
costs  of  preparing  the  second  agree- 
ment, and  the  costs  of  bringing  the 
action  upon  the  first  agreement.  Fotts 
V.  Sparrow,  749 

AUCTION. 
See  Begin,  Right  to,  7. — Plead- 
ing, 4. 

1.  If  a  party  has  given  a  bill  of 
exchange  or  check  for  the  amount  of 
a  deposit  on  a  sale  by  auction,  any 
ground  on  which  the  party  could  re- 
cover back  his  deposit,  if  paid  in  mo- 
ney, will  be  a  good  ground  of  defence 
in  an  action  upon  the  bill  or  check. 
MilU  V.  Oddy,  728 

2.  Whether,  on  a  plea  that  a  check 
was  given  without  consideration,  the 
defendant  can  insist  that  the  check 
was  given  for  the  amount  of  a  depo- 
sit on  a  sale  by  auction,  which  sale 
was  void ;  and  whether,  if  he  cannot, 
the  Court  would  ffive  judgment  on  the 
Stat,  d  &  4  Will.  4,  c.  42,  s.  24— 
qucere?  Ibid, 

AUTREFOIS  CONVICT. 

1  •  The  Court  will  not  reject  a  plea 
of  autrefois  convict,  on  account  of 
the  informal  manner  in  which  it  is 
handed  in  by  the  prisoner;  but  will 
assign  counsel  to  put  it  into  a  formal 
shape,  and  postpone  the  trial,  to  give 
time  for  its  preparation.  Rex  v.  Cham' 
berlam,  9S 

2.  A  plea  of  autrefois  convict  can 
only  be  proved  by  the  record;  and 
the  indictment,  with  the  finding  of 
the  jury,  &e.,  indorsed  by  the  proper 
oflBcer,  is  not  snflBcient,  although  it 
appears  that  no  record  has  been  made 
up.  But  the  Court,  before  whom  the 
prisoner  is  brought  to  be  tried  the 
second  time,  will  postpone  the  trial 
at  the  request  of  the  prisoner,  on 
affidavit  of  the  fact,  to  give  time  for 


an  application  for  a  mandamus  to  com- 
pel the  making  up  of  the  record.  Rex 
V.  Bowman,  101 

3.  A  plea  of  autrefois  convict 
stated  that  the  prisoner  was  indicted, 
convicted,  and  sentenced  at  a  session 
of  the  peace  duly  holden  by  adjourn- 
ment on  Friday  the  5th  of  July* 
The  record  produced  in  support  of 
the  plea  stated  that  the  indictment 
was  found  at  a  session  commenced  and 
holden  on  Monday  the  1st  of  Julp^ 
and  that  the  Court  was  adjourned  tdl 
Tuesday  the  ftnd;  and  that  the 
Court,  having  re-assembled  on  Tkurt- 
day  the  4<A,  was  adjourned  to  Friday 
the  5th,  when  the  prisoner  was  tried 
and  convicted.  It  was  held  that  the 
plea  of  autrefois  convict  was  not  prov- 
ed by  the  record,  inasmuch  as,  for 
want  of  an  adjournment  from  the 
Tuesday  to  the  Thursday,  the  pro- 
ceedings on  the  Friday  were  coram  non 
judice,  and  therefore  a  nullity.  Rex  v. 
Bowman,  937 

BAIL. 

1 .  The  Judges  at  the  Central  Court, 
after  postponement  till  the  next  ses- 
sion, on  motion  for  the  prosecu- 
tioiii  of  the  presentation  of  a  bill 
for  a  capital  offence,  refused,  on  mo* 
tion  for  the  prisoner,  to  reacl  over 
very  long  depositions,^  to  enable  then 
to  decide  whether  they  would  admit 
him  to  bail,  although  the  application 
was  made  on  the  ground  that  there 
was  not  suCBcient  time  to  pr«pare 
proper  affidavits  before  the  breaking 
up  of  the  Court.  Rex  ^.  Palmer,  654 

2.  On  bills  found  at  this  Court  for 
misdemeanours,  forty-eight  hours'  no- 
tice of  bail  is  necessary,  unless  the 
application  be  made  on  a  Friday  with 
a  view  of  detaining  the  party  in  cus- 
tody over  Sunday.    Rex  v.  CarlUe, 

62S 

BAIL  BOND. 
1.  An  attomev  ought  not  to  pre- 
pare a  bail-bond  for  a  larger  sum 
than  is  requisite  according  to  the 


BANKRUPT. 
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practice  of  the  Court.     Wmgrave  v. 
Qodmond^  66 

2.  It  18  sufBcient,  under  the  stat* 
4  &  5  Ann.  c.  16,  8.  20,  if  the  as- 
signment of  a  bail-bond  by  the  sher- 
iff be  executed  m  the  -presence  of 
two  witnesses,  and  it  neea  not  be  at- 
tested by  them  as  subscribing  wit- 
nesses. PkiUips  y.  Barhm,  781 

BANKER. 

1 .  A.  brought  an  action  on  the  case 
against  the  Bank  of  England  (with 
whom  he  kept  a  banking  account) 
for  dishonouring,  when  presented yor 
payment^  a  bill  of  exchange  he  had 
made  payable  at  the  Bank,  and  laid, 
as  special  damage,  that  C,  in  conse- 
quence of  the  dishonour  of  this  bill, 
declined  to  deal  with  him.  The  de- 
fendanu  pleaded,  that,  at  the  time  of 
presentment  ybr  payment,  they  had 
not  had  sufficient  funds  in  their 
hands  a  reasonable  time,  so  as  to  en- 
able their  clerks  to  know  of  such 
funds  being  in  their  hands : — Held, 
that,  if  the  bill  was  lef^  at  the  Bank  at 
nine  o'clock,  and  called  for  again  at 
eleven,  when  it  was  dishonoured,  it 
must  be  considered  as  in  a  course  of 
presentment  until  eleven ;  and  that  if 
the  Bank  had  funds  at  a  reasonable 
time  before  eleven,  and  did  not  pay, 
they  were  liable  in  this  action.  Whit- 
aker  v.  Bank  of  Englandi  700 

2.  A  banker  is  not  bound  to  pay, 
after  banking  hours,  a  bill  which  is 
accepted  payable  at  bis  house.    Ibid, 

9.  The  presentment  in  the  evening 
by  the  notary's  clerk  is  not  a  present- 
ment for  payment.  Ibid. 

BANKRUPT. 

See  Lakdlou)  ahb  Tbnant,  21. 

1.  The  Lord  Chancellor  some- 
times sits  in  equity,  sometimes  in 
bankruptcy,  and  sometiiiies  in  luna- 
cy, but  stUl  he  has  the  authority  of 
Lord  Chancellor  in  whichever  he  is 
sitting.  Dicas  v.  Lord  Brougham,  249 


2.  The  Lord  Chancellor,  sitting  in 
bankruptcy,  committed  the  solicitor 
to  a  commission,  for  not  ob^ing 
an  order:  —  Held,  that  the  Lord 
Chancellor  had  jurisdiction  so  to  do, 
and  that  no  action  lay  against  him 
for  so  doing: — Held,  also,  that  the 
Lord  Chancellor,  in  an  action  brought 
against  him  for  so  doingi  need  not 
plead  specially.  Ibid. 

S.  The  Lord  Chancellor  has  au- 
thority, in  any  particular  case,  to 
make  an  order  altering  the  practice 
of  the  Court  of  Chancery.  Ibid, 

4.  If  in  trover  by  the  assignee  of 
a  bankrupt  the  plaintiff's  title  as  as- 
signee be  put  in  issue— the  fiat  of 
bankruptcy  inroUed,  the  certificate  of 
the  appointment  of  the  plaintiff  as  as- 
signee inroUed,  and  the  appointment 
itself  (also  inroUed)  are  auffioient 
proof  that  the  plaintiff  is  assignee. 
Scott  V.  Thomas,  611 

5.  A  written  statement,  made  by 
the  bankrupt  before  his  bankruptcy, 
of  his  debts  and  credits,  is  evidence 
as  shewing  that  he  knew  of  his  own 
insolvency.  Ibid, 

6.  Personal  property  n»y  be  trans- 
ferred for  a  sufficient  consideration, 
without  writii^,  if  the  possession  be 
also  transferred;  and  a  debtor  may 
prefer  one  creditor  to  another,  if  the 
debtor  be  not  a  trader ;  but  if  he  be  a 
trader  he  cannot  prefer  one  creditor 
to  another,  unless  he  be  pressed.  Ibid* 

7.  A  fraudulent  ddiverv  of  goods 
by  a  trader  will  be  of  itself  an  act  of 
bankruptcy.  A  delivery  of  goods  to 
one  to  whom  no  debt  was  due  would 
be  such  a  fraudulent  delivery;  and 
the  delivery  would  likewise  be  frau- 
dulent, though  a  debt,  was  due»  if  the 
transfer  of  the  goods  was  made  vo- 
luntarily, and  m  contemplatbn  of 
bankruptcy.  Ibid. 

8.  Form  of  pleas.  Ibid. 

BEGIN,  RIGHT  TO. 
1.  The  fifteen  Judged  have  made 
a  resolution  that  the  plaintiff  shall 
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begin  on  the  trial  in  all  actions  for 
personal  injuries,  libel,  and  slander, 
although  the  general  issue  may  not 
be  pleaded,  and  the  affinnative  be  on 
the  defendant.  Carter  v.  Jones^     64 

2,  In  an  action  of  trespass  for  tak* 
fng  goods,  the  defendant,  without 
pleading  the  general  issue,  pleaded 
that  the  house  of  the  plaintiff  was 
"  within  and  parcel  of  the  parish  of 
M.,"  and  that  he,  being  a  constable, 
took  the  goods  under  a  warrant  of 
distress  for  parochial  rates.  The  re- 
plication stated  that  the  house  was 
not  *<  within  or  parcel  of  the  parish 
of  M."  The  plaintiff's  counsel  claim- 
ed the  right  to  begin,  as  they  had  to 
prove  the  demand  of  perusal  and  co- 
py of  the  warrant.  This  the  defen* 
dant's  counsel  offered  to  admit: — 
Held,  that  the  defendant  had  the  right 
to  begin.    Burrell  v.  Nicholson^  i02 

S,  In  assumpsit  for  work  and  la- 
bour, the  defendant  pleaded  that  the 
'*  promise  was  made  to  the  plamtiff 
and  J.  S.,  and  not  with  the  plaintiff 
alone."  Replication,  that  the  "  pro- 
mise was  made  to  the  plaintiff  alone, 
and  not  to  the  plaintiff  and  J.  S. : — 
Held,  that,  on  this  issue,  the  plaintiff 
ought  to  begin.  Davis  v.  Evans^  619 

4.  In  an  action  by  the  indorsee  of 
a  bill  of  exchange  against  the  accep- 
tor, the  defendant  pleaded,  first,  that 
the  bill  was  accepted  for  a  debt  from 
which  he  was  discharged  under  the 
Insolvent  Debtors'  Act,  of  which  the 
plaintiff  at  the  time  of  the  indorse- 
ment had  twUce;  and,  secondly,  that 
the  bill  was  accepted  to  induce  the 
drawer  not  to  oppose  the  discharge 
of  the  defendant  under  that  act,  of 
which  at  the  time  of  the  indorsement 
the  plaintiff  also  had  notice.  The 
plaintiff,  io  his  replication,  denied  the 
notice  stated  in  each  of  Uie  pleas : — 
Held,  that,  on  these  issues,  the  defen- 
dant must  begin,  and  that  the  onus 
of  proving  that  the  plaintiff  had  no- 
tice was  on  the  defendant.  Warner  v. 
Haines,  666 


5.  If,  in  an  action  for  false  impri- 
sonment, the  defendant  plead,  as  a 
justification,  that  the  plaintiff  stole 
feathers,  and  that  he  was  therefore 
imprisoned,  and  the  plaintiff  reply  de 
injuria,  the  plaintiff  is  entitled  to  be- 
gin, although  the  aflSrroative  is  (on 
the  defendant,  and  there  be  no  gene- 
ral issue.  Atkinson  v.  Watne^       687 

6.  If,  in  assumpsit  on  bills  of  ex- 
change with  a  count  upon  an  account 
stated,  the  defendant  plead  payment 
to  the  counts  on  the  bills,  and  non  as- 
sumpsit to  the  account  stated : — Held^ 
that  the  defendant  is  entitled  to  be- 
gin, unless  the  plaintiff's  counsel 
have  some  evidence  to  give  upon  the 
account  stated.  Smarty.Rayner^ltX 

7.  A  party  gave  a  check  for  the 
amount  of  a  deposit  on  a  sale  by  auc- 
tion, and  the  sale  was  void.  In  an 
action  on  the  check,  he  pleaded  that 
there  was  no  consideration  for  the 
check,  and  the  plaintiff  replied  that 
there  was  consideration: — Held^  that, 
on  this  issue,  the  defendant  must  be- 
gin. MilU  V.  Oddy,  728 

8.  In  covenant  to  recover  damages 
for  the  non-performance  of  an  agree- 
ment under  seal,  if  the  defendant 
plead  only  that  the  deed  was  obtain- 
ed by  fraud  and  covin,  the  affirma- 
tive of  the  issue  being  upon  him,  his 
counsel  has  a  right  to  b^n,  although 
the  damages  are  uncertain,  and  evi- 
dence is  necessary  to  guide  the  jury 
in  forming  their  estimate  of  them. 
Reeve  v.  Underhiil,  778 

BILL  OF  EXCHANGE  AND 
PROMISSORY  NOTE, 

See  Auction. — Begin,  Right  to,  6, 
7. — Evidence,  2L  — Execdtobs 

AND  AdMINIST&ATOBS,  1,  2,^ WIT- 
NESS, 5. 

1.  It  is  the  regular  and  usual 
course  of  business  in  commercial 
transactions  to  deliver  out  a  bill  of 
exchange,  left  for  acceptance,  to  any 
person  who  mentions  the  amount, 
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and  describes  any  private  mark  or 
number  upon  it;  and  if  the  clerk  of 
the  party  leaving  it  by  his  conduct 
enables  a  stranger  to  discover  the 
mark  or  number,  in  consequence  of 
which  the  bill  is  delivered  out  to  him, 
the  party  leaving  it  cannot  maintain 
trover  for  the  bill  i^ainst  the  party 
who  so  delivered  it  out.  Morrison  v. 
Buchanan^  18 

2.  By  the  law  of  France,  an  in- 
dorsement in  blank  of  a  promissory 
note  is  not  valid.  But  semhUf  that 
there  is  nothing  in  that  law  which 
makes  it  absolutely  necessary  for  a 
promissory  note  to  be  protested  for 
non-payment,  in  order  to  enable  the 
holder  to  recover  against  the  maker. 
Trimbey  v.  Fignier,  ft5 

5,  Semhle^  also,  that,  by  the  same 
law,  a  promissory  note  may  be  in* 
dorsed  after  it  becomes  due.       Ihtd. 

4.  If  a  promissory  note  be  concoct- 
ed in  France,  the  maker  being  domicil- 
ed there  both  at  the  time  of  making  and 
when  it  becomes  due,  whether,  if  he 
afterwards  comes  to  England,  an  ac- 
tion is  maintainable  against  him  in  the 
English  Courts  upon  it,  although  it 
lacks  the  formalities  required  by  the 
French  law — muere?  Ibid, 

B.  A.,  the  drawer  of  a  bill,  gave  it 
to  B.,  unindorsed,  to  present  it  for 
payment.  B.  did  so,  and  got  it  not- 
ed. Afterwards  A.  indorsed  the  bill, 
and  gave  it  to  B.  to  obtain  payment  : 
^-Held,  that  this  indorsement  was 
sufficient  to  enable  B.  to  recover  in 
an  action  against  the  acceptor,  not- 
withstanding A.  said,  upon  the  trial, 
that  B.  was  indebted  to  him,  and  that 
he  did  not  give  him  any  authority  to 
bring  the  action.  Adams  v.  Oakes,  70 

6.  If  A.  draw  a  bill  of  exchange, 
payable  to  his  own  order,  which  he 
parts  with  without  receiving  value 
for  it,  and  B.  obtains  it  on  an  usuri- 
ous discounting  of  it,  and  after  that 
the  plaintiff  gives  value  for  it,  but 
takes  it  under  circumstances  amount- 
ing to  gross  negligence  in  him,  he 


cannot  recover  on  it  against  A. ;  but, 
if  the  circumstances  under  which  the 
plaintiff  took  it  were  only  such  as  were 
calculated  to  excite  his  suspicion,  but 
do  not  amount  to  gross  negligencci  this 
will  not  prevent  the  plaintiff  from  re* 
covering.  Crook  v.Jadis,  191 

7.  A.,  being  arrested  by  the  indor- 
see of  some  foreign  bills  of  exchange 
drawn  upon  him,  and  which  he  had 
previously  refused  to  accept,  said 
that  he  would  have  accepted  them 
when  presented,  but  that  he  had  not 
the  funds  from  France;  and  that, 
when  he  had  got  the  funds,  he  would 
have  paid  them,  but  for  some  ex- 
pressions of  the  indorsee,  which  he 
thought  reflected  on  his  honour;  add- 
ing, that  he  had  told  the  clerk  of  the 
indorsee,  that,  when  he  got  the  funds 
over  from  France,  the  bills  should  be 
paid: — HeU  that  this  amounted  to 
an  acceptance  by  the  defendant,  and, 
the  funds  having  been  received  by 
him,  that  he  was  bound  to  pay  the 
bills.  Mendizabal  V.  Machado,     218 

8.  Assumpsit  against  John  K.  on 
"  a  bill  accepted  by  Joseph  K.  in  the 
name  of  John  K.  &  Co."  There  be- 
ing no  plea  in  abatement : — Heldf  on 
proof  of  the  facts,  that  as  the  accept- 
ance was  in  the  hand  writing  o{Jo* 
sephf  and  that  he  had  before  done  bu- 
siness in  the  name  he  signed,  that 
the  verdict  must  be  given  against  him. 
But  the  Judge  intimated,  that,  if  it  had 
been  proved  (as  it  was  stated),  that 
John  was  the  party  who  was  arrested  in 
the  action,  the  plaintiff  roust  have  been 
nonsuited.   fVildey.  John  Keep,    2S5 

9.  A  note,  whereby  a  party  pro- 
mises "  to  pay  or  cause  to  be  paid" 
180/.,  is  a  promissory  note,  and  may 
be  declared  on  as  such,  and  does  not 
require  an  agreement  stamp.  Lovell 
V.  Hill,  238 

10.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, the  bill  appeared,  on  inspec- 
tion, to  have  been  altered  in  amount, 
and  after  the  acceptance  were  the 
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BOND. 


words  '*  at  Cockburn's/'  which  were 
not  in  the  defendant's  handwriting. 
Neither  the  plaintiff  nor  defendant 
gave  evidence  as  to  when  or  by 
whom  the  alterations  were  made: — 
Heldt  that  it  was  for  the  jury  to  say* 
under  the  circumstances^  whether  the 
bill  had  been  altered  after  acceptance, 
and  that,  if  they  thought  it  had,  the 
plaintiff  coiild  not  recover.  Taylor  v. 
Mosely^  27S 

11.  "I  promise  to  pay  to  M.  A.  D., 
or  bearer,  on  demand,  16/.  at  sight, 
by  given  up  clothes  and  papers,  &c.," 
was  sued  on  as  a  promissory  note: — 
Held,  that,  if  the  jury  thought  that 
the  clothes,  &c.  had  been  previously 
given  up  by  the  payee  to  the  maker, 
it  was  a  good  promissory  note,  as  the 
words  in  that  case  would  only  im- 
port the  value  received.  Diseon  v. 
Nuitall,  $ftO 

12.  In  an  action  on  a  bill  of  ex- 
change, a  plea  that  the  bill  was  in- 
dorsed by  the  defendant  to  the  plain- 
tiff without  consideration  is  bad  on 
special  demurrer,  but  good  after  ver- 
dict. The  defendant  ought  to  plead 
his  matter  of  defence  affirmatively. 
Boston  V.  PraicheU,  736 

15.  If  A.  has  accepted  three  bills 
for  the  accommodation  of  B.,  and  is 
obliged  to  pay  them,  and  also  to  pay 
the  costs  of  two  actions  brought  upon 
two  of  them  : — Held,  that  A.  cannot, 
in  an  action  against  B.,  recover  the 
amount  of  the  costs  of  the  two  ac- 
tions if  his  declaration  contain  only 
the  common  money  counts,  but  that  to 
recover  these  costs  he  should  have  de- 
clared specially.  Seaverv.Seaver,  673 

14.  It  was  agreed  between  the 
plaintiff,  the  defendant,  and  H.,  that 
the  defendant  should  make,  his  note 
for  20/.,  and  that  the  plaintiff  should 
draw  on  his  bankers  for  20/.,  and  pay 
in  this  note,  and  the  plaintiff  was  to 
have  7/.  12^.,  and  the  two  others 
6/.  4s.  each.  The  money  was  thus 
procured,  and  the  defendant,  not 
wanting  his  61,  4«.,  let  H.  have  it. 


It  was  at  first  agreed,  that,  when  the 
note  became  due,  they  should  contri- 
bute their  shares  to  meet  it;  but  H. 
told  the  plaintiff  afterwards  that  be 
would  provide  12/.  Sa.  towards  it  :— 
Heldt  that,  if  the  defendant  gave  this 
note  for  the  accommodation  of  the 
plaintiff  and  H.,  the  plaintiff  would 
not  be  entitled  to  recover  on  it ;  but 
that,  if  the  plaintiff  was  to  advance 
20/.  and  receive  7/.  12«.  as  a  gift,  the 
plaintiff  could  recover  the  whole  of 
the  20/.  on  the  note  i— Held,  al«H 
that,  if  the  defendant  was  to  be  onl^ 
security  for  12/.  8«.,  he  would  be  li- 
able only  to  that  amount;  and  that,  if 
each  was  to  pay  his  own  share,  the 
plaintiff  could  only  recover  6/.  4s. 
ftx>m  the  defendant,  and  that  H.  aay- 
ing  afterwards  that  he  would  pay  12/. 
Ss,  would  make  no  difference,  unless 
the  plaintiff  then  made  a  new  bargain 
to  release  the  defendant  from  liiA>ility 
altogether,   /femoav.  7*AoMp«ofi,  717 

15.  On  an  issue  whether  consider- 
ation was  given  by  the  plaintiff  for  a 
note,  the  letters  of  thephuntiff,  shew- 
ing that  he  was  pressed  for  money, 
are  evidence  for  the  defendant.  /6mL 

16.  In  assumpsit  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, if  it  appear  that,  following  the 
acceptance,  there  are  words,  not  in 
the  acceptor's  handwriting,  making 
the  bill  payable  at  a  particular  places 
it  is  incumbent  on  the  plaintiff  to 
shew  that  the  words  were  written  by 
the  acceptor's  authority ;  and  it  seems 
that  the  addition  of  such  worda  is  a 
material  alteration  of  a  bill  since  and 
notwithstanding  the  stat.  1  &  2  Geo. 
4,  c.  78.  Desbrom  v.  Wtaiheriey^  753 

BOND. 

See  Master  axd  SaavAMT,  2. 

1.  In  debt  on  a  bond  (with  non  est 
factum  inter  alia  pleaded),  to  secure 
the  payment  by  instalmenta  of  the  con- 
sideration for  the  purchase  of  a  busi- 
ness, the  plaintiff  ought  to  suggest 
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breaches,  and  if  lie  baa  not  done  so, 
and  a  verdict  be  found  for  him  on  the 
plea  of  fton  est  factum,  he  is  not  en- 
titled to  a  certificate  for  speedy  exe- 
cution under  the  statute.  D'Artmda 
V,  Houston,  511 

2.  Also,  in  such  a  case,  to  support 
a  plea  that  the  bond  was  obtained  by 
fraud,  covin,  and  misrepresentation, 
it  is  not  enough  to  shew  that  the  bu- 
siness did  not  produce  to  the  pur- 
chaser the  sum  represented  by  the 
seller;  but,  if  it  be  shewn  that  it  did 
not  produce  the  sum  to  the  seller 
himself,  it  will  be  enough,  as  in  such 
case  it  may  be  assumed  that  the  re- 
presentation was  untrue  to  the  know- 
ledge of  the  party  making  it.      Ilnd. 

BROKER. 

1 .  In  an  action  by  a  party  who  has 
bargained  with  a  broker  for  the  sale 
of  goods  belonging  to  a  third  person, 
for  assuming  the  right  to  sell  without 
having  authority,  in  order  to  make 
out  a  contract  for  the  sale,  it  is  not 
necessary,  in  point  of  law,  that  there 
should  be  bought  and  sold  notes. 
Pauli  V,  S'tmes,  506 

2.  If  a  party  receiving  an  invoice 
does  not  object  to  it  on  the  ground 
of  its  brevity  and  incompleteness,  the 
party  furnishing  it  will  be  bound  by 
it.  Ibid. 

8.  If  brokers  alter  an  invoice  of 
the  owner  of  goods  from  the  name  of 
one  purchaser  to  another,  and  send  it 
to  the  latter  with  a  letter  saying,  that, 
to  simplify  the  transaction,  they  had 
transferred  the  seller's  invoice  to  him, 
such  invoice  will  amount  to  a  contract 
of  sale.  Ibid. 

BURNING. 

1 .  A.  was  charged  with  setting  fire 
to  the  ricks  of  B.,  C,  and  D.,  upon 
the  oath  of  E.,  an  accessary  before 
the  fact,  and  a  warrant  to  apprehend 
A.  was  granted,  mentioning  all  the 
three  charges,  and  stating  them  to  be 


made  on  the  oath  of  E.  The  person 
who  apprehended  A.  tdd  her  that  "^a 
very  serious  oath  had  been  made 
against  her  by  E."  on  these  three 
chaiges.  After  this  A.  made  a  state- 
ment, which  was  received  in  evi- 
dence. Rex  V.  ChatUMe  Long,     179 

ft.  A.  set  fire  to  the  ricks  of  B., 
C ,  and  D.,  one  immediatdy  after 
the  other.  There  were  three  indict- 
ments, one  for  each  fire.  The  rick 
burnt  last  was  the  subject  of  the  in- 
dictment first  tried.  An  accessary  be- 
fore the  fact  was  called,  and  was  al- 
lowed to  give  evMence  of  the  whole 
transaction  as  to  the  three  ricks.  IMU 

S.  Setting  iare  to  a  score  of  fag- 
gots, which  were  piled  one  upon  an- 
other in  a  loft,  which  was  made  by 
means  of  a  temporary  floor  put  over 
an  archway,  roofod  in  between  two 
houses,  and  under  which  carts  couM 
go,  is  not  setting  fire  to  a  stack  of 
wood  within  the  stat.  7  &  8  Geo.  4, 
c.  80,  fr.  17.  Rex  V.  ArU,  348 

4.  A  cart  hovel,  consisting  of  a 
stubbie  roof  supported  by  Uprights, 
in  a  field  at  a  distance  fSrom  other 
buildings,  is  not  an  outhouse  within 
the  meaning  of  the  stat.  7  ft  8  Geo.  4, 
c.  80,  s.  a.  Rex  V.  Parrott,         402 

CARRIER. 
Hat  bodies,  which  are  made  partly 
of  the  soft  substance  which  is  taken 
from  the  skin  of  rabbits,  and  part^ 
from  the  wool  of  sheep,  do  not  come 
under  the  description  ot/wrs  in  the 
Carriers'  Act,  II  Geo.  4  &  1  Will.  4, 
c.  68.  Mayhenf  v.  Nelson,  6S 

CENTRAL  CRIMINAL  COURT, 
OPENING  OF  THE,  627. 

The  binding  over  to  prosecute, 
which  is  necessary  to  give  the  grand 
jury  of  the  Central  Criminal  Court 
jurisdiction  in  certain  cases  of  misde- 
meanour, under  the  18th  section  of 
the  act  4  &  5  Will.  4,  c.  86,  aoust  take 
place  before  a  magistrate,  &c.  previous 
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to  the  session  of  that  Court,  and  can- 
not be  done  by  the  Court  itself.  Rex 
Y»  Carlton^  651 

CHANCELLOR'S,  LORD,  JURIS- 

DICTION. 

See  Bankrupt,  1,  2,  3. 

COMMITMENT  BY  LORD 

CHANCELLOR. 

See  Bankrupt,  1,  2,  3. 

CONFESSION. 

1.  A  constable  said  to  a  prisoner 
charged  with  felony — "  It  is  of  no  use 
for  you  to  deny  it,  for  there  is  the  man 
and  boy  who  will  swear  they  saw  you 
do  it:'* — Heidf  that  this  was  such  an 
inducement  as  would  exclude  evidence 
of  what  the  prisoner  said.  Rex  t. 
MilU,  146 

2.  A  prisoner  before  the  magistrate 
made  a  statement,  which  by  mistake 
was  written  in  the  information  book, 
and  headed — "The  information  and 
comphiint  of  A.  B.:*—Held,  that  it 
was  not  receivable,  although  the  mis- 
take could  have  been  explained  by  the 
magistrate's  clerk.  Rexv.Bentieiffl4tS 

8.  Several  persons  (one  of  whom 
was  the  prisoner)  were  summoned 
before  the  committing  magistrate 
touching  the  poisoning  of  C.  No 
person  was  then  specifically  charged 
with  the  offence.  The  prisoner  was 
sworn  and  made  a  statement,  and  at 
the  conclusion  of  the  examination  the 
prisoner  was  committed  for  trial: — 
Held,  that  this  statement  was  not  re- 
ceivable in  evidence  against  the  pri- 
soner. Rex  v.  Lewist  161 

4.  A.  gave  a  mortal  blow  to  B.,  his 
master,  who  took  out  a  summons 
against  A.  for  an  assault.  The  charge 
of  assault  was  heard  under  this  sum- 
mons before  Mr.  D.  and  another  ma- 
gistrate, who  summarily  convicted  A. 
of  the  assault.  What  was  said  by  the 
parties  before  the  magistrates  was  not 
taken  down  in  writing.     B.  died: — 


CONFESSION. 

Held,  that,  on  the  trial  of  A.  for  the 
murder  of  B.,  Mr.  D.  might  give  evi- 
dence of  what  B.  said  in  the  presence 
of  A.  at  the  hearing  before  the  magis- 
trates, and  of  what  A.  said  in  answer 
to  it.  Rex  V.  Edmundtf  164 

5.  If  a  prisoner  in  making  a  state- 
ment mention  the  name  of  another 
prisoner,  the  witness  who  gives  evi- 
dence of  the  statement  must  state  ex- 
actly what  the  prisoner  said,  without 
omitting  the  name  of  the  other  pri- 
soner. Rex  V.  WaUcley,  175 

6.  Ifthewitnesssaidtotheprisoner, 
"  It  would  have  been  better  if  you  had 
told  at  first,"  this  is  an  inducement  to 
confess,  and  will  render  a  statement 
made  thereupon  inadmissible.  Ibid, 

7.  When,  before  tlie  committing 
magistrate,  one  of  the  prisoners  was 
examined  as  a  witness  against  the 
other,  and,  after  being  exammed,  was 
charged  as  a  prisoner: — Held,  thai 
what  this  prisoner  said  before  the  ma- 
gistrate as  a  witness  could  not  be 
given  in  evidence  against  her  on  her 
trial  for  the  offence.  Rex  v.  Dwm,  177 

8.  A  prisoner  charged  with  felony 
made  a  statement  before  the  commit- 
ting magistrate,  which  was  taken  down, 
and  signed  by  the  prisoner,  but  there 
was  nothing  on  the  face  of  the  paper 
to  shew,  tliat,  at  the  time  the  prisoner 
made  the  statement,  he  was  under 
examination  on  a  charge  of  felonv: — 
Held,  that  this  examination  could  not 
be  used  as  an  examination  taken  under 
the  Stat.  7  Geo.  4,  c.  64,  but  that  the 
clerk  to  the  magistrates  might  state 
what  the  prisoner  said,  using  the  m>er 
to  refresh  his  memory.  Rex  v.  TVir- 
rant,  182 

9.  A  prisoner  charged  with  felony 
made  a  statement  before  the  commit- 
ting magistrates,  which  was  taken  down 
in  writing,  but  not  signed  by  the  pri- 
soner:— Semble,  that  the  magistrates' 
clerk  should  give  evidence  of  what  the 
prisoner  said,  using  that  which  waa 
taken  down  to  refresh  his  memory. 
Rexs.Pre$dy,  188 


CONFESSION. 


CORONER'S  INQUISITION.  81^ 


1 0.  If  a  prisoner  be  told,  '*  You  had 
better  split,  and  not  suffer  for  all  of 
them;"  this  is  such  an  inducement  to 
confess  as  will  exclude  what  the  pri^ 
soner  afterwards  said.  Rex  v.  Thomtu, 

11.  A.  was  in  custody  on  a  charge 
of  murder.  B. ,  a  fellow  prisoner,  said 
to  him,  '*!  wish  you  would  tell  me  how 
you  murdered  the  boy — pray  split." 

A.  replied,  "Will  you  be  upon  your 
oath  not  to  mention  what  I  tell  you?*' 

B.  went  upon  his  oath  that  he  would 
not  tell.  A.  then  made  a  statement: 
— Heldf  that  this  was  not  such  an  in- 
ducement to  confess  as  would  render 
the  statement  inadmissible.  Bex  v. 
Shaw,  S72 

1 2.  A.  and  his  wife  were  separately 
in  custody  on  a  charge  of  receiving 
stolen  property.  A  person,  who  was 
in  the  room  with  A.,  said — "  I  hope 
you  will  tell,  because  Mrs.  G.  can  ill 
afibrd  to  lose  the  money;"  and  the 
constable  then  said—"  If  you  will  tell 
where  the  property  is,  you  shall  see 
your  wife:" — HeUf  that  a  statement 
made  by  A.  afterwards  was  admissible 
in  evidence.  Bex  v.  Lloyd,  S93 

13.  Where  a  prisoner,  who  made  a 
confession  to  a  constable,  in  conse- 
quence of  a  promise  held  out,  was 
taken  before  a  magistrate,  who,  know- 
ing what  had  taken  place,  cautioned 
the  prisoner  against  making  an^  con- 
fession before  him ;  but  the  prisoner, 
notwithstanding,  did  make  a  confes- 
sion to  the  magistrate: — Held,  that 
this  second  confession  was  receivable 
in  evidence  on  the  trial  of  the  pri- 
soner, though  it  did  not  appear  that 
the  magistrate  told  the  prisoner  that 
his  first  confession  would  have  no 
effect,  and  he  therefore  might  have 
acted  under  an  impression,  that,  hav- 
ing once  acknowledged  his  guilt,  it 
was  too  late  to  retract.  Rex  v.  Howes, 

404 

14.  What  a  prisoner  is  overheard 
to  say  to  his  wife,  or  even  what  he  is 
overheard  to  say  to  himself,  is  re- 


ceivable in  evidence  against  him  on  a 
charge  of  felony.  Rex  v.  Smom,  540 
1 5.  A  prisoner  charged  with  felony 
being  in  custody  handcuffed  in  the 
house  of  the  prosecutor,  after  a  con- 
versation with  the  prosecutor  and 
another  person,  in  which  he  was  told 
that  they  would  do  all  they  could  for 
him,  said — "If  the  handcuffs  are 
taken  off  I  will  tell  you  where  I  put 
the  property:" — Held,  that  this  state- 
ment was  receivable  in  evidence,  and 
could  not  be  objected  to,  either  as  a 
confession  made  under  a  promise,  or  a 
statement  obtained  by  duress.  Rex 
V.  Green,  655 

CONSPIRACY. 
If  brokers  agree  together  before  a 
sale  by  auction  that  only  one  of  them 
shall  bid  for  each  article  sold,  and  that 
all  articles  thus  bought  by  any  of  them 
shall  be  sold  again  among  themselves 
at  a  fair  price,  and  the  difference  be- 
tween the  auction  price  and  the  fair 
price  divided  among  themi  this  is  a 
conspiracy  for  which  they  are  indict- 
able. Lett  V.  Levi,  239 

CONSTABLE. 
See  Falsb  Imprisonment,  6,  8. 
A  police  officer  hearing  a  noise  in  a 
public-house  at  one  o'clock  in  the 
night  entered  the  house,  the  door 
being  open : — Held,  that  this  was  not 
a  trespass.  Rex  v.  Smith,  136 

CONTRA  FORMAM  STATUTI. 
See  Indictment  3. 

CONVICTION. 
See  Woollen  Manufactures. 

CORONER'S  INQUISITION. 

It  is  no  objection  to  a  coroner's  in- 
quisition, that  one  of  the  jurors  did 
not  sign  his  Christian  name  at  length, 
if  the  names  be  set  out  at  length  in  the 
body  of  the  inquisition.  Rex  v.  Ben- 
nett,  179 


MO    DAMAGE,  SPECIAL. 

CORPORATION. 

See  EiriMHCB,  18, 19,  20.— Toll.— 

Use  ahd  OcctrpATiON. 

COVENANT. 

See  Beoik,  Right  to,  8. — Dtvr,  8. — 
Landlord  and  Tenant,  1, 2,  6, 7, 
8. — Shipping,  1,  2,  8. 
If  there  be  a  covenant  by  the  letter 
of  cabins  on  board  ehip  to  permit  and 
n^er  the  hirer  to  stow  away  the  bag- 
gage of  the  passengers  in  a  particular 
part  of  the  hold  of  Ae  ship: — Held, 
that  this  fairly  imported,  that  there 
should  be  some  demand  or  request 
made  by  the  hirer  for  the  clearing  of  the 
space  agreed  00.  Carbffn  v.  Leader ,  St 

CREDIT,  TO  WHOM  GIVEN. 
See  EviDBNCB,  5. 

1.  When  a  tradesman  makes  oat  an 
account  for  goods  in  the  name  of  a 
particular  person,  it  must  be  taken 
that  they  were  furnished  on  the  credit 
of  such  person,  unless  it  be  shewn  by 
uMguivocal  emdenee  that  the  credit 
was  in  fact  given  to  another.  Storr 
V.  Scott,  241 

2.  To  cliaige  a  father  with  the 
amount  of  clothes  supplied  to  his  son, 
it  is  essential  that  the  clothes  should 
have  been  supplied  either  with  the 
assent  of  the  father,  or  by  his  autho- 
rity; and  the  £ither  is  the  person  to 
judge  what  is  proper  for  his  son.' 
Boyre  V.  Abbott,  286 

CROSS-EXAMINATION. 
See  Witness,  15. 

DAMAGES. 
See  Debt,  4.«f-FAX8B  Impbison- 

HBNT,  9, 10. 
Plea,  that  the  plaintiff  has  sustain- 
ed no  greater  damages  than  a  sum 
paid  into  Court.  712 

DAMAGE,  SPECIAL. 
See  EviDBNCB,  87.— False  Impbison- 

HENT,  8. 


DEPOSITION. 

DEBT. 

1.  In  an  aetion  of  debt  lot  work 
and  labour  on  an  implied  contract,  the 
defendant,  on  the  plea  thut  be  never 
was  indebted,  may  go  into  evidence  to 
prove  that  the  work  was  done  under 
such  circumstances  as  shew  that  there 
was  no  implied  contract  to  pay  any 
thing;  but  upon  this  plea  the  defol- 
dant  cannot  go  into  evidenee  of  mis* 
conduct,  except  such  as  goes  to  shew 
that  there  was  no  implied  contract  to 
pay.  Cooper  v.  Whitehouie,         545 

2.  If  one  sue  several  defendants  in 
debt,  and  the  evidence  do  not  fix  all 
the  defendanu,  the  plaintiff  must  be 
nonsuited,  and  the  Judge  will  not  al- 
low the  declaration  to  be  amended  by 
striking  out  the  names  of  those  defen- 
dants who  are  not  affected  by  the 
evidence.  ^bid, 

8.  If  in  debt  for  goods  sold  the  de* 
fence  be  that  the  gm>ds  were  sold  on 
a  credit  not  expir^  at  the  tittle  of  the 
bringing  of  the  action,  this  must  be 
specially  pleaded.  Edmunds  V.Harrit, 

547 

4.  A.  covenanted  to  pay  B.  270/. 
on  the  15th  of  December,  with  inter- 
est up  to  thst  time.  He  did  not  do  so, 
and  B.  brought  an  acUon  of  debt,  lay- 
ii^  his  damages  at  lOLi-^Held,  that 
B.  could  not  recover  uny  more  than 
the  principal,  the  interest  up  to  the 
15th  of  December,  and  10/.  more,  al* 
though  the  interest  up  to  the  time  of 
the  action  amounted  to  a  larger  smn ; 
and  the  Judge  at  the  trial  would  not 
order  the  declaiatkm  to  be  amended, 
by  inserting  a  Inrger  sum  than  lOl.  as 
damages.  WtUlnMV.MoTga!^     661 

DEMOLISHING  HOUSES. 
See  RioTEBS,  Ihiubibs  bt. 

DEPOSITION. 

1.  Where  a  prosecutrix  in  a  case 

of  felony  be  bedridden,  and  there  be 

no  probability  that  she  would  be  ever 

able  to  leave  her  house,  the  Judge 


DISTRESS. 


EJECTMENT. 
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will  admit  her  deposition  before  the 
magistrate,  the  same  as  if  she  were 
deMl.  Rex  ▼•  Hogg^  176 

2.  A.,  who  was  a  witness  for  the 
prosecution  against  B.,  on  a  charge  of 
arson,  had  first  been  examined  by  the 
magistrate  before  any  specific  charge 
was  made  against  any  person,  and  his 
deposition  taken  in  writing.  A.  was 
next  accused  of  the  oQence,  and  his 
statement  as  a  prisoner  was  also  taken 
down  by  the  magistrate.  After  this 
B.  was  charged  with  the  ofience,  and 
A.  examined  as  a  witness,  v^en  A.'s 
statement  made  at  that  time  was  taken 
down,  B.  being  then  committed: — 
Heidf  that  all  tfiese  statements  of  A. 
so  taken  down  ought  to  be  returned 
to  the  Judge,  and  not  merely  the 
statement  made  when  B.  was  com- 
mitted. Rex  y.  SmonSf  540 

DEVISE. 
A.  made  a  will  containing  these 
words : — "  I  leave  and  bequeath  unto 
the  said  William  George  Lister  all  the 
property,  freehold,  leasehold,  and  of 
whatever  description  I  am  possessed 
of  or  have  claim  to :" — Held^  that  that 
was  a  bequest  of  all  A.'s  estate^  what- 
ever it  was,  and  that  A.  being  pos- 
sessed of  the  fee,  it  was  a  bequest  of 
such  fee,  and  not  of  an  estate  for  life 
merely.  Doed,  Pile  v.  WiUon^    301 

DISSENTING  MINISTER. 

If  a  dissenting  minister  be  appoint- 
ed minister  of  the  chapel  by  apart  of 
the  trustees  of  it,  he  cannot  maintain 
an  action  against  all  the  trustees  for 
his  salary ;  and  the  fact  of  all  of  them 
having  signed  a  notice  to  him,  de- 
manding the  possession  of  the  chapel, 
will  not  make  any  difiere^ce.  Cooper 
v.  Whkehouse^  545 

DISTRESS. 
See  Lamdioed  and  Tehant,  4,  5,  9, 
1£,  Id,  14,  15,  16,  17,  19,  SS,  23, 
24,  25,  26,  27. 


ECCLESIASTICAL  PROPERTY. 
See  School. 

EJECTMENT. 

See  Evidence,  3. 

1.  A.  devised  the  residue  of  a 
term  determinable  on  lives  to  B. 
After  the  decease  of  the  testator,  the 
administrator  with  the  will  annexed 
paid  the  rent  reserved  on  the  term  for 
six  years,  and  charged  it  to  B.:— 
Held^  that  this  was  suflScient  evidence 
of  his  assent  to  the  bequest  to  enable 
B.  to  maintain  ejectment*  lheA.Ma» 
berley  v.  Maherley^  1  i6 

2.  In  ejectment,  evidence  that  the 
lessor  of  Jie  plaintiff  received  rent  for 
the  preroisea  from  A.,  who  formerly 
occupied  them,  and  also  from  the  pa*- 
rish  officers,  is  admissible,  although 
the  defendant  does  not  claim  under 
either  A.  or  the  parish  ofScers.  Doe 
d.  Lichfield  v.  Stacey,  139 

3.  If,  on  the  trial  of  an  ejectment, 
it  appear  that  the  parish  is  mis-stated 
in  the  declaration,  the  Judge  will  al- 
low it  to  be  amended  under  the  stat. 
3  &  4  Will.  4,  e.  42,  although  the 
ejectment  be  fbr  a  forfeiture.  Voe  d. 
Marriott  v.  EdwardSf  208 

4.  In  ejectment,  the  defendant's 
counsel  has  no  right  to  the  general 
reply,  unless  he  admits  the  whole 
pnmi  facie  case  of  the  lessor  of 
the  plaintiff.  Therefore,  where  the 
counsel  for  the  defendant  only  ad- 
mitted the  pedigree  of  the  lessor 
of  the  plaintiff,  and  his  counsel  prov- 
ed the  seisin  of  the  ancestor,  by  re- 
ceipt of  rent,  which  case  was  an- 
swered by  setting  up  a  will,  the  vali« 
dity  of  which  was  disputed  by  evi- 
dence on  the  part  of  the  lessor  of 
the  plaintiff,  it  was  held  that  the  de- 
fendant's counsel  wm  not  entitled  to 
the  general  reply.  Doe  d.  Pile  v. 
WUmm,  301 

5.  Where  a  vicar  brings  ejectnsent 
claiming  in  right  of  his  vicarage,  a 
letter  written  by  a  former  vicar  iaad- 
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EVIDENCE. 


missible  in  evidence|for  the  defendant, 
and  a  witness  for  the  lessor  of  the 
plaintiff  may  be  asked  as  to  what  is 
inscribed  on  a  tablet  fixed  up  in  the 
church.  Doe  d.  Coyle  ▼•  CoU^  359 
6.  A.,  thirty  years  ago,  died  seised 
of  a  cottage,  having  a  son  B.  and  a 
daughter  C.  At  his  death,  C,  his 
daughter,  then  unmarried,  took  pos- 
session of  it,  and  afterwards  married 
D.,  and  afler  his  death  W.  Afler  her 
death,  W.  remained  in  possession  six- 
teen years: — Heldf  that  the  son  of  B., 
who  was  the  heir  of  C.  as  well  as  be- 
ing the  heir  of  A.  and  B.,  might  re- 
cover in  ejectment,  although  W.,  in- 
cluding the  term  he  had  occupied  the 
cottage  with  his  wife,  had  had  more 
than  twenty  years'  possession  of  it. 
Doe  d.  Tranter  t.  Wing^  588 

ELECTING. 
See  Trespass,  2. 

ELECTION. 

If  a  person  who  is  not  himself  a 
candidate,  and  who  is  not  known  to 
the  party  who  supplies  refreshments 
to  be  an  agent  of  a  candidate,  open  a 
public-house  at  an  election,  and  or- 
der supplies  for  the  voters,  he  is  per- 
sonally liable  to  pay,  and  the  Treat- 
ing Act,  7  &  8  Will.  8,  c.  4,  will  af- 
ford him  no  defence  if  the  goods  were 
supplied  entirely  on  his  credit.  Thomas 
V.  Harries f  615 

EMBEZZLEMENT. 

If  a  servant  be  indicted  under  the 
Stat.  7  &  8  Geo.  4,  c.  29,  for  embez- 
zlement, and  the  indictment  contain 
only  one  count,  charging  the  receipt 
of  a  gross  sum  on  a  particular  day, 
if  it  turn  out  that  the  money  was  re- 
ceived in  different  sums,  on  different 
days,  the  prosecutor  must  make  his 
election,  and  confine  himself  to  one 
sum  and  one  day;  and  if  the  mo- 
ney was  paid  to  the  prisoner  as  the 
servant  of  the  prosecutor,  it  will  be 


sufficient,  although  the  payment  was 
made  by  one  of  a  class  of  customers 
of  whom  the  prosecutor  did  not  autho- 
rize the  prisoner  to  receive  money. 
Rex  V.  mUiams,  626 

ENCROACHMENT. 
See  Landlord  and  Trnant,  20. 

EVIDENCE. 

See  Accomplice. — Adultery,  2. — > 
Bankrupt,  4,  5. — Bill  of  Ex« 
CHANGE,  15. — Burning,  1,  2. — 
Confession.  —  Deposition.  — 
Ejectment,  2,  4,  5. — Executors 
and  Administrators,  5, 6. — False 
Pretences,  1. — Forgery,  4. — ^In* 
FANT,  5. — Landlord  and  Tenant, 
10, 13, 15. — Manslaughter,  3, 5. 
— Master  and  Servant,  2. — 
Murder,  1,  3. — Nuisance,  4,  5. 
— Perjury,  2, 3, 4. — Poaching. — 
Poor. — Rape. — Receiver,  3. — 
School,  4.  —  Sheriff,  2,  3. — 
Stabbing. — Toll. — ^Trespass,  2, 
8.  —  Witness. — Woollen  Manu- 
facture.— Wreck,  2. 

1 .  Where,  on  the  second  trial  of  a 
cause,  a  witness  stated,  that  he  had  on 
the  argument  for  the  new  trial,  hand- 
ed a  document  to  one  of  the  learned 
Judges,  and  had  not  since  seen  it  or 
been  able  to  find  it,  secondary  evi* 
dence  was  received  of  its  contents, 
without  any  search  for  it  having 
been  made  at  the  chambers  of  the 
learned  Judge,  the  presumption  being  ' 
that  his  lordship  returned  it  to  the 
party  who  produced  it.  Deacon  v. 
Fuller,  74 

2.  In  a  case  of  felony,  where  the 
defence  was  an  alibi,  the  witnesses  for 
the  prisoner  stated  that  they  respec- 
tively saw  him  at  various  places  on 
his  route  from  Gloucestershire  to 
Warwickshire  for  twg  days  before, 
and  up  to  the  time  of  the  felony  being 
committed: — Held,  that  the  counsel 
for  the  prosecution  might  call  a  wit- 
ness in  reply,  to  prove  that  the  pri- 


EVIDENCE, 


EVIDENCE. 
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•oner  had  said  he  was  at  home  on 
those  days.  Rex  ▼•  Ftndonf  132 

3.  Entries  signed  hy  a  deceased 
agent,  hut  not  in  his  handwriting,  hut 
hy  which  such  agent  charges  himself, 
are  receivahle  in  evidence.  Doe  d. 
Lichfield  ▼.  Stacey,  139 

4.  In  an  action  on  a  promissory 
note,  the  defendant  wished  to  give  in 
evidence  a  composition  deed  executed 
by  his  mother  and  the  plaintifi^  and 
also  hy  various  of  the  defendant's 
creditors,  hut  not  by  the  defendant 
himself.  It  was  in  the  hands  of  a 
trustee,  who  was  willing  to  produce 
it,  but  the  plaintiff's  counsel  objected: 
— Held^  that  the  trustee  ought  not  to 
produce  it,  but  that  the  defeniknt  might 
give  in  evidence  an  extract  which  had 
been  furnished  by  the  trustee,  and 
which  he,  the  trustee,  proved  to  be  a 
correct  extract.  Cock»  v.  Nash^    154 

5.  If,  in  an  action  for  goods  sold, 
the  question  be  whether  the  credit 
was  given  to  the  defendant's  wife  or 
to  her  father,  evidence  that  other  per- 
sons had  given  credit  to  the  father  is 
not  receivable.  Smith  v.  fVUkirUf  180 

6.  There  are  no  degrees  in  secon- 
dary evidence;  therefore,  where  a  de- 
fendant has  given  notice  to  the  plain- 
tiff to  produce  a  letter,  of  which  he 
kept  a  copy,  he  may,  if  the  letter  is 
not  produosd,  give  parol  evidence  of 
its  contents,  and  is  not  bound  to  put 
in  the  copy;  but,  if  there  had  been  a 
duplicate  original,  it  might  be  other- 
wise. Brown  v.  Woodman^  206 

7.  In  assumpsit  against  several  de- 
fendants, a  statement  made  by  one  is 
receivable  in  evidence,  as  the  plaintiff 
may  proceed  by  steps  to  fix  each  of 
the  defendants  separately.  Whitford 
V.  Tutin,  228 

8.  Proof  of  the  possession  by  a 
member  of  a  committee  of  books, 
which  he  has  in  his  custody,  not  as 
such  member,  but  as  tenant  of  the 
premises  previously  occupied  by  such 
committee,  is  not  sufficient,  in  an  ac- 
tion against  other    members  of  the 


committee,  to  let  in  parol  evidence  of 
the  contents  on  notice  and  non-pro- 
duction. Ibid. 

9.  If  a  witness,  called  for  the  plain* 
tiff,  be  asked,  on  the  part  of  the  de- 
fendant, whether  the  plaintiff  had  any 
conversation  with  him  on  a  particular 
subject,  and  the  witness  state  any 
thing  that  the  plaintiff  said  on  that 
subject,  the  plaintiff's  counsel  may 
examine  as  to  every  part  of  the  same 
conversation;  but,  if  the  witness  state 
that  the  plaintiff  had  no  such  conver- 
sation with  him,  this  does  not  let  ia 
the  plaintiff's  counsel  to  examine  as 
to  any  thing  else  that  the  plaintiff 
said.  Dicas  v.  Lord  Brougham^  249 

10.  A  witness  for  the  defendant 
was  examined  on  a  commission  grant- 
ed under  the  stat.  1  Will.  4,  sess.  2, 
c.  22,  s.  4;  on  his  cross-examination 
a  paper  signed  by  him  was  produced 
to  him,  and  a  portion  of  his  cross-ex- 
amination and  re-examination  related 
to  it  and  was  founded  on  it.  The 
paper  was  annexed  to  the  deposition : 
— Held^  that  this  paper  was  not  to  be 
read  as  a  part  of  the  cross-examina- 
tion of  the  witness,  but  that,  if  the 
plaintiff's  counsel  wished  it  to  be 
read  before  the  cross-examination  was 
read,  it  must  be  read  as  his  evidence^ 
so  as  to  entitle  the  defendant's  coun- 
sel to  observe  on  it  «n  a  special  reply. 
Stephens  v.  Foster,  289 

11.  An  allegation  that  "on  &c., 
at  &c.,  a  certain  indictment  was  pre- 
ferred at  the  Quarter  Sessions  of  the 
Peace  then  and  there  holden  in  and 
for  the  said  county  of  W.,  against  the 
defendant  and  one  T.  E.,  which  said 
indictment  was  then  and  there  found 
a  true  bill,"  is  not  supported  by  the 
production  of  the  original  indictment 
with  the  words  *'  true  bill"  indorsed 
on  it,  it  being  necessary  that  a  regu- 
lar record  should  be  drawn  up,  and 
proved,  either  by  its  production  or 
by  an  examined  copy.  Porter  ▼. 
Cooper,  354 

12.  A  prisoner  was  in  custody  on 
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a  charge  of  forgery,  but  was  not  al- 
lowed even  to  see  his  wife :  he  wrote 
to  a  friend,  "  to  ask  Mr.  G.,  or  some 
other  solicitor,  whether  the  punish- 
ment was  the  same,  whether  the 
names  forged  were  those  of  real  or 
of  fictitious  persons."  Mr.  O.  was 
not  his  attorney : — Held,  that  this  was 
BOt  a  privileged  communication.  Rex 
▼•  Brewer^  86d 

13.  On  an  indictment  for  peijury, 
committed  on  the  hearing  of  a  parish 
appeal  at  the  Quarter  Sessions,  the 
production  of  the  Sessions*  book  is 
not  sufficient  proof  that  the  appeal 
came  on  to  be  heard;  and  a  regular 
record  must  be  made  upon  parch- 
ment, the  same  as  on  a  retnm  to  a 
certiorari,  and  that  record  or  an  ex* 
•mined  copy  must  be  produced.  Rex 
▼.  Ward,  see 

14.  What  a  mortgagor,  in  treaty 
to  raise  money,  says  to  the  attorney 
•f  the  mortgagee,  is  not  a  privileged 
communication.  Marston  v.  Danmes, 

SSI 

15.  In  an  action  against  a  mort* 
gagor,  the  attorney  of  the  mortgagee, 
wlu>  has  the  mortgage  deed,  cannot 
be  compelled  to  produce  it,  if  he  ob-^ 
jects  to  do  so ;  nor  can  he  be  com- 
pelled to  give  evidence  of  its  con- 
tents; but  he  may  be  asked  for  what 
purpose  the  money  was  raised ;  and 
secondary  evidence  may  be  given  of 
the  contents  of  the  mortgage  deed. 

Ihid. 

16.  The  Judges  have  held,  that,  if 
a  prisoner  is  indicted  for  a  felony  af- 
ter a  previous  conviction,  the  proof 
of  the  previous  conviction  is  to  be 
given  before  the  prisoner  is  called  on 
for  his  defence*  Rex  v.  Jones,     S9l 

17.  If  a  party  robbed  go  within  a 
few  hours  after  the  robbery  to  a  con- 
stable, and  mention  the  name  of  the 
person  who  robbed  him,  the  party 
fobbed  may  be  asked  at  the  trial  whe- 
ther he  named  any  person  to  the  con- 
stable; but  ought  not  to  be  asked 
what  name  he  mentioned*   and  the 
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constable  may  be  asked,  whether,  in 
consequence  of  the  party  robbed  men- 
tioning a  name  to  him,  he  went  in 
search  of  any  person,  and,  if  so^  who 
that  person  was.  Rex  v.  Wink,    397 

18.  A  counterpart  of  a  feoffment 
by  the  corporation  to  an  individnal  of 
land,  Arc,  in  the  town  of  Northamp- 
ton, produced  from  among  the  corpo- 
ration muniments,  was  hod  inadmis- 
sible, it  appearing  that  no  rent  was 
received  in  respect  of  the  property. 
Laneum  v.  Laveli,  441 

19.  It  was  proved  that  it  had  been 
the  practice,  as  long  as  the  witness 
who  was  conversant  with  the  subject 
eould  remember,  for  the  town-trea- 
surer to  furnish  the  town-clerk  with 
information,  from  which  he  made  ont 
his  (the  treasurer's)  accounts,  and  also 
for  the  treasurer  to  attend  before  the 
auditors,  unless  prevented  by  illness  or 
accident,  and  produce  vouchers  verify- 
ing the  town- clerk's  statement.  En- 
tries in  books  of  that  description, 
commencing  with  the  year  1766,  were 
tendered  in  evidence.  Some  of  them 
were  signed  by  the  auditors  as  allowed, 
and  to  some  of  them  appeared  only  an 
unsigned  entry  of  their  having  been 
examined: — Held,  that  tliose  which 
were  signed  by  the  auditors  were  ad- 
missible without  proof  of  any  attend- 
ance by  the  particular  treasurer  before 
the  auditors,  or  of  any  entry  in  his 
writing,  charging  himself;  partly  on 
the  ground  that  there  was  reasonable 
evidence  of  his  having  made  the  town- 
clerk  his  agent  for  the  making  ont  of 
the  accounts.  Jhid. 

20.  The  defendant  read  in  evidence 
a  part  of  a  record  roll  of  present- 
ments before  Justices  in  eyre,  and  it 
appearing  that  there  was  one  roll  for 
each  hundred,  and  that  reference  was 
made  in  one  part  to  another  part  of 
the  same  roll,  it  was  held  that  the 
plaintiff  was  entitled  to  have  read  such 
parts  as  he  thought  proper.         Ibid, 

21.  In  assumpsit  by  indorsee  against 
acceptor  of  an  English  bill  of  exchange. 
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to  shew  tbat  the  plaintiff  had  received 
the  bill  when  it  was  over  due,  a  pro- 
test, which  had  been  made  of  it  by  the 
plaintiff's  immediate  indorser,  being 
in  the  hands  of  the  plaintiff,  was  called 
for  by  the  defendant  at  the  trial  on 
notice  to  produce.  On  its  production 
it  appeared  to  be  attested  by  a  sub- 
scribing witness: — Held,  that  the  mere 
circumstance  that  the  protest  came  out 
of  the  hands  of  the  plaintiff,  as  he  did 
not  claim  title  under  it,  was  not  suffi- 
cient to  dispense  with  the  necessity  of 
calling  the  subscribing  witness;  but  it 
being  proved  that  on  two  occasions 
the  paper  had  been  produced  by  the 
plaintiff's  attorney  to  the  defendant's 
attorney,  as  the  protest  applying  to 
the  bill  in  question,  it  was  admitted  in 
evidence  without  proof  of  the  attesta- 
tion. Marin  v.  Palmer,  466 

22.  A  local  act,  containing  the 
usual  clause  that  it  shall  be  deemed 
and  taken  to  be  a  public  act,  &c.,  may 
be  read  in  evidence  without  any  proof 
of  its  having  been  printed  by  the 
King's  printer,  or  compared  with  the 
original  on  the  rolls  of  Parliament. 
Woodward  v.  Cotton,  491 

23.  If  the  vicar  of  a  parish  be  ap- 
plied to  for  an  extract  of  a  parish  re- 
gister of  a  particular  date,  and  he 
state  that  there  is  no  register  book  of 
that  year,  this  is  not  sufficient  proof 
of  loss  of  the  book  to  let  in  secondary 
evidence  of  the  contoats  of  the  regis- 
ter, without  calling  the  vicar;  but  if 
the  vicar  had  produced  to  the  appli- 
cant a  book  as  the  original  register, 
the  Judge  at  the  trial  would  have  held 
it  to  have  been  so,  unless  the  contrary 
was  shewn.    Walker  v.  Beauchamp, 

24.  Semhle,  that  the  returns  made 
annually  of  transcripts  of  parish  re- 
gisters to  the  registry  of  the  diocese, 
under  the  70th  canon,  are  not  re- 
ceivable in  evidence  instead  of  the 
original  register,  or  an  examined  copy 
of  it,  without  proof  of  the  loss  of  die 
original  register;  but  semble,  that,  if 
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the  original  be  proved  to  have  been 
lost,  examined  copies  of  these  returns 
would  be  admissible.  But  if  the  re- 
turns were  made  under  the  statute  52 
Geo.  3,  c.  146,  ss.  6  &  7,  semble,  that 
examined  copies  of  them  would  be 
evidence,  without  proof  of  the  loss  of 
the  original  register.  Ibid* 

25.  If  an  original  parish  register  be 
produced  on  a  trial,  that  certain  en- 
tries in  it  should  be  read,  the  jury 
may  look  at  the  book  to  see  whether 
the  entries  which  have  been  read  are 
in  their  proper  places  or  not,  but  for 
no  other  purpose.  Ibid. 

26.  A.,  in  the  year  1798,  died  pos« 
sessed  of  property,  which,  many  years 
afterwards,  B.  commenced  a  suit  to 
recover.  In  the  year  1799,  a  relation 
of  B.  made  a  declaration,  the  effect  of 
which  was  to  shew  that  B.  was  the 
heir  and  next  of  kin  of  A.: — Held, 
that  this  declaration  was  not  receiva- 
ble in  evidence,  as  the  Us  mota,  or 
commencement  of  controversy,  must 
be  taken  to  be  the  arising  of  that  state 
of  facts  on  which  the  claim  is  founded, 
without  any  thing  more.  Ibid^ 

27.  The  manors  of  R.  and  of  S., 
the  parishes  of  C.  and  of  Y.,  and  the 
counties  of  Brecon  and  Glamorgan, 
were  coterminous : — Held,  that,  in  an 
action  for  disturbance  of  common,  in 
which  the  boundaries  of  the  two 
manors  came  in  question,  a  county 
history  of  the  county  of  Brecon,  whi<^ 
stated  the  boundaries  of  the  counties 
at  this  spot,  was  not  receivable  in  evi- 
dence. Evans  v.  Getting,  586 

28.  Upon  the  trial  of  an  ejectment 
brought  by  churchwardens  and  over- 
seers to  recover  a  house,  alleged,  on 
the  part  of  the  lessors  of  the  plaintiff, 
to  be  a  parish  house,  a  rated  inhabi- 
tant of  the  parish  is  a  competent  wit- 
ness for  the  plaintiff,  under  the  stat. 
54  Geo.  d,  c.  170,  s.  9.  Doe  d.  Higgs 
V.  Cockell,  525 

29.  If  the  opposite  party  be  called 
on  to  produce  a  paper,  (under  a  notice 
to  produce),  he  must  either  produce  it 
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when  called  fori  or  not  at  all,  and  he 
cannot,  after  having  refused  to  pro- 
duce it,  put  it  into  a  witness's  hand, 
at  a  later  period  of  the  cause,  to  ask 
him  at  what  tirae  an  interlineation  was 
made  in  it.  Ibid. 

do.  A.  having  assigned  his  stock  in 
trade  and  business  to  two  trustees, 
one  of  them  directed  the  plaintiff  to 
go  to  Brussels  to  procure  the  libera- 
tion of  A.,  who  was  detained  there  as 
ai  prisoner  for  debt,  and  it  was  ar- 
ranged that  Mr.  L.  should  remit  the 
plaintiff  money  while  there.  The 
plaintiff  went  there,  and  Mr.  L.  sent 
a  letter  to  him  there  announcing  that 
he  had  done  so : — Held^  that,  in  an 
action  by  the  plaintiff  against  the 
trustees  for  a  compensation  for  going 
that  journey,  the  statements  in  Mr. 
L.'s  letter  were  not  evidence ;  and  also 
that  the  declarations  of  a  person  whom 
the  trustees  had  placed  in  the  house 
of  business  to  manage  the  shop  were 
also  not  evidence  that  the  plaintiff  was 
entitled  to  be  paid  for  taking  an  ac- 
count of  the  stock.  Lawrence  v. 
Thatcher,  669 

3 1  •  In  trespass  for  taking  a  piano 
forte,  which  the  plaintiff  had  bought 
of  L.,  the  defendant  pleaded  that 
it  belonged  to  him,  and  had  been 
feloniously  stolen  from  him  by  L., 
and  that  he  retook  it: — Held,  that 
whatever  would  be  evidence  against 
L.,  if  he  were  on  his  trial  for  the 
felony,  is  evidence  in  this  action  to 
prove  the  felony  to  have  been  com- 
mitted by  L.     Wiltan  v.  Edwards, 

677 

32.  It  being  opened  that  L.  had 
committed  this  felony  by  hiring  the 
piano  forte,  and  selling  it  immediate- 
ly:— Held,  that  the  defendant  could 
not  give  evidence  respecting  optical 
instruments,  which  were  alleged  to 
have  been  obtained  by  L.  from  an- 
other tradesman.  Ibid. 

33.  If  a  carman  take  goods  to  the 
house  of  L.,  not  knowing  him,  and  ask 
for  "  Mr.  L."  of  a  person  whom  he 


finds  in  the  house,  and  that  person 
says — "  I  am  Mr.  L.,'*  that  is  prmd 
facie  evidence  that  this  person  was 
L.  Ibid. 

34.  If  A.  and  B.  rent  a  ready  fur- 
nished bed-room  jointly,  and  both  are 
taken  into  custody  in  the  bed-room 
charged  with  jointly  stealing  feathers 
from  the  bed,  and  on  a  search  pawn- 
brokers' duplicates  are  found  on  one  of 
them : — Held,  that  these  duplicates  are 
receivable  in  evidence  against  the  other 
on  a  plea  of  justification  to  an  action 
for  false  imprisonment  brought  by  that 
other.  Atkinson  v.  Wame,  687 

S5,  An  offer  made  by  the  attorney 
of  the  defendant's  father  is  no  evidence 
against  the  defendant;  and  the  fact  that 
the  defendant  aflerwards  employed 
the  same  attorney  makes  no  differ- 
ence. Burghart  v.  Angerstein,      690 

36.  Where  special  damage  is  al- 
leged that  C.  declined  to  deal  with  the 
plaintiff,  because  his  bill  was  dis- 
honoured, the  letter  C.  received  an-* 
nouncing  to  him  the  dishonour  of  the 
bill  may  be  read  in  evidence  to  shew 
that  he  received  such  a  letter,  but  is  no 
proof  of  the  statements  contained  in  it. 
fVhitaher  v.  Bank  of  England,    700 

37.  Held,  also,  that  C.  might  be 
asked  questions  to  shew  that  other 
causes  in  addition  to  the  letter  induc- 
ed him  to  cease  from  dealing  with  the 
plaintiff;  and  that  other  witnesses 
might  be  asked,  whether  other  biUs  of 
the  plaintiff  had  not  been  dishonoured, 
but  that  they  could  not  be  asked  as  to 
any  particular  bill  without  its  being 
produced.  IhidL 

38.  A.  had  purchased  at  an  auction 
an  under-lessee's  interest  in  a  house, 
and  refused  to  pay  a  check  which  he 
had  given  for  the  deposit,  because  the 
ground  rent  payable  to  the  superior 
landlord  was  greater  than  it  was  stated 
to  be  at  the  time  of  the  sale: — Held^ 
that  the  superior  landlord's  solicitor 
was  not  compellable  to  produce  the 
counterpart  of  the  original  lease;  and 
that  a  person  who  had  advanced  money 
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on  that  lease,  and  held  it  as  equitable 
mortgagee,  could  also  not  be  com* 
pelled  to  produce  the  lease  itself;  but 
that  if  both  those,  on  being  called  as 
witnesses,  refused  to  produce  the  lease 
and  counterpart,  secondary  evidence 
might  be  given  of  the  contents  of  the 
lease,  by  calling  any  person  who  had 
seen  it,  and  who  neither  claimed  under 
It  as  one  of  his  own  title  deeds,  nor  was 
privileged  as  an  attorney  or  solicitor. 
MilU  v.  Oddy,  728 

EXECUTION., 

See  AssioNMEMT. 
If  a  sheriff  take  goods  in  execution 
aAer  an  act  of  bankruptcy  and  sell 
them,  the  jury  in  an  action  of  trover 
by  the  assignees  may  allow  to  the 
sheriff  the  expenses  of  the  sale,  if 
they  think  the  assignees  must  have 
sold  the  goods,  if  they  had  not  been 
sold  by  the  sheriff,  but  this  is  matter 
for  the  jury.  Clark  v.  Nicholson,  712 

EXECUTION  OF  CRIMINALS. 

See  Sheriff. 


EXECUTORS    AND   ADMINIS- 
TRATORS. 

See  Ejectment,  1. 

1.  A.  made  a  promissory  note, 
payable  to  B.  or  order.  B.  indorsed 
it,  and  gave  it  to  C,  to  get  it  dis- 
counted* C.  went  away,  and  shortly 
afterwards  came  back  to  B.  with  the 
money.  The  executors  of  C.'s  father, 
of  whom  C.  was  one,  brought  an  ac- 
tion on  the  note  as  executors : — Held, 
that,  as  the  executors  produced  the 
note  on  the  trial  as  executors,  they 
might  recover  on  it,  although  there 
was  DO  evidence  that  C.'s  father  ever 
had  the  note  in  hb  lifetime.  Godson 
T.  Richards^  188 

2.  A.,  having^jappointed  B.  his  exe- 
cutor, gavehim  a  promissory  note,  pay- 
able on  demand  for  100/.,  in  consi- 
deration of  the  trouble  he  would  have 


in  the  office  of  executor  after  his  death, 
B.  died  in  A.'s  lifetime,  not  having 
put  the  note  in  suit: — Held,  in  an  ac- 
tion upon  it  by  B.'s  executors,  that 
the  consideration  had  totally  failed, 
and  the  action,  therefore,  was  not 
maintainable.  Solly  v.  Hind,  SI 6 
9.  In  an  action  against  a  feme  co- 
vert executrix  and  her  husband  plen^ 
administravit  was  pleaded.  It  ap- 
peared that  the  husband,  who  was  not 
executor,  paid  debts  to  more  than  the 
amount  of  the  assets ;  but  it  appearing, 
that,  b^efore  he  so  paid  them,  he  had 
raised  a  sum  of  1400/.  by  mortgage 
of  lands,  under  a  power  given  to  him 
by  a  deed  executed  by  the  testator  in 
his  lifetime,  for  the  purpose  of  paying 
the  testator's  debts,  it  was  left  to  the 
jury  to  say  whether  he  paid  the  debts 
out  of  the  assets  in  the  hands  of  his 
wife,  or  out  of  the  sum  so  raised. 
Marston  v.  Downes,  881 

4.  Equitable  assets,  when  they 
come  into  the  hands  of  the  executor 
in  money,  are  legal  assets.  Ibid, 

5.  In  an  action  against  A.  and  B. 
as  executors,  A.  suffered  judgment 
by  default.  The  probate  of  the  will 
was  produced,  and  notice  had  been 
given  to  both  the  defendants  to  pro- 
duce a  receipt  which  had  been  given 
to  A.  as  one  of  the  executors : — Held, 
that,  if  it  was  not  produced,  secondary 
evidence  might  be  given  of  its  con- 
tents, and  that  A.'s  having  suffered 
judgment  by  default  made  no  differ- 
ence. Beckwith  v.  Benner,  681 

6.  Held,  also,  that  the  clerk  of  Mr. 
S.,  an  attorney,  might  be  asked  whe- 
ther A.  and  B.  did  not,  as  executors, 
employ  Mr.  S.  as  their  attorney.  Ibid, 

EXECUTOR  DE  SON  TORT. 

A.  had  pledged  goods  to  B.  for  a 
debt,  B.  died,  and  the  parish  officers 
took  the  goods,  and  gave  them  to  J., 
the  carpenter  who  made  the  coffin 
of  B.,  on  condition  of  his  paying  B.'s 
rentand  the  funeral  expenses : — Held, 
that,  by  taking  these  goods,  the  pa- 
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rish  officers  became  executors  de  son 
tort;  and  that,  if  they  sold  the  goods 
to  J.,  they  would  be  liable  to  A.  in 
trover,  because  such  a  sale  was  so  in- 
consistent with  the  bailment,  as  to  re- 
vest the  right  of  possession  in  A. 
But,  if  the  parish  officers,  merely  re- 
linquished their  possession,  and  let  J. 
take  possession,  tliis  would  not  make 
the  parish  officers  liable  in  trover;  as, 
in  this  case,  a  mere  seizure  of  the 
goods  by  a  stranger,  who  afterwards 
relinquished  them,  would  not  be  a 
conversion.  Samuel  y.  Morris^     620 

EYRE,  JUSTICES  IN. 
See  EviDEKCE,  20. 

FALSE  IMPRISONMENT. 

See  Assault. — Begin,  Right  to,  5. 
— Shipping,  4,  5. — Trespass,  4. 

1.  A.  (a  boy)  was  placed  at  the 
defendant's  boarding  school  by  his 
mother,  whom  the  defendant  after- 
wards refused  to  permit  to  take  him 
away.  A.  was  not  detained  against 
his  own  will,  nor  did  he  know  that 
his  mother  had  applied  to  have  him 
restored  to  her: — Held^  that  an  action 
for  false  imprisonment  did  not  lie 
against  the  defendant  at  the  suit  of 
A.,  but  that  his  mother  might  have 
maintained  an  action  in  a  different 
form.  Herring  v.  Boyle,  496 

ft.  In  trespass  for  false  imprison- 
ment proof  must  be  given  of  circum- 
stances from  which  the  Judge  and 
jury  may  decide  whether  there  was 
or  was  not  a  restraint  or  detention  of 
the  person ;  and  it  is  not  enough  for 
witnesses  to  swear  that  they  consi- 
dered the  plaintiff  was  in  custody,  and 
thought  that  he  was  under  restraint ; 
nor  is  it  enough  to  shew  that  the  de- 
fendant, at  a  -police-office,  stood  be- 
fore the  plaintiff  and  said,  "  You  can- 
not go  away  till  the  magistrate  comes," 
if  it  appears  that  he  relinquished  that 
attitude^  and  went  to  another  part  of 


the  office  before  the  plaintiff  had 
made  any  attempt  to  depart.  Cant  v. 
Parsons,  504 

3.  Where  an  attorney's  clerk  ac* 
companied  a  creditor  to  his  debtor, 
and  pretended  that  he  was  a  sheriff^s 
officer,  and  in  consequence  the  debtor 
went  away  with  them,  not  willingly, 
but  supposing  they  had  power  to 
compel  him,  it  was  held  that  this  was 
a  sufficient  arrest  to  support  an  action 
for  false  imprisonment,  although  no 
writ  was  produced,  and  it  did  not 
distinctly  appear  that  either  the  cre- 
ditor or  the  clerk  had  touched  the 
debtor  at  all.  Wood  v.  Lane,       774 

4.  In  an  action  of  trespass  for  false 
imprisonment  for  causing  a  person  to 
be  taken  to  a  police  station-house^  if 
it  appear  that  the  plaintifi^'s  going  pro- 
ceeded originally  from  the  plaintiff^s 
own  will,  the  defendant  will  he  entitled 
to  a  verdict,  either  on  *'  not  guilty  **  or 
on  "leave  and  licence"  pleaded;  but 
the  plaintiff  wiU  not  be  deprived  of 
his  right  to  recover  damages  if  it  ap- 
pear, that,  being  acted  upon  by  the 
defendant's  having  made  a  charge  of 
felony  against  him  in  the  presence  of 
a  policeman,  he  went  voluntarily  with 
the  policeman  to  the  station-house  for 
the  purpose  of  meeting  it.  Peters  ▼• 
Stanway,  787 

5.  In  an  action  for  false  imprison- 
ment, the  defendant  pleaded  mat  the 
plaintiff  had  stolen  feathers  from  a 
bed  in  a  ready  furnished  bed-room 
let  to  him  by  the  defendant,  and  that 
he  therefore  gave  the  plaintiff  into 
the  custody  of  a  policeman,  who,  be- 
cause the  plaintiff  resisted,  beat  the 
plaintiff  and  took  him  to  a  station^ 
house.  There  was  no  evidence  either 
of  any  resistance  by  the  i^intiff  or  of 
any  blow  given  to  him  by  the  police- 
man:— HeU  that,  on  proof  of  the 
other  allegations,  the  plea  was  sub- 
stantially made  out.  Jtkinson  v. 
Wame,  687 

6.  To  justify  a  constable  in  appre- 
bending  a  party  without  warrant  for 
an  affray,  it  it  essential  that  the  party 


FALSE  PRETENCES. 


FORGERY. 


819 


should  have  been  engaged  in  the  af- 
fray, that  the  constable  should  have 
had  view  of  the  aflOray  while  the 
party  was  so  engaged  in  it,  and  that 
the  affray  was  still  continuing  at  the 
time  of  the  apprehension.  Cook  v. 
Nethercote,  741 

7.  If  a  person  conducts  himself  in 
a  disorderly  manner  in  a  public-house, 
and  the  landlord  requests  him  to  de- 
part, and  he  refuses  to  do  so,  the 
landlord  is  justified  in  laying  hands 
on  him  to  put  him  out ;  and  if,  while 
the  landlord  has  hold  of  him  to  put 
him  out,  the  person  lays  hands  on 
the  landlord,  this  is  an  assault,  and 
if  it  is  seen  by  a  peace  oflScer  he  is 
justified  in  taking  the  person  into 
custody.  Howell  v.  Jackson^        723 

8.  So  if  a  person,  without  commit- 
ting any  assault,  make  such  noise 
and  disturbance  in  a  public-house  as 
would  create  alarm,  and  disquiet  the 
neighbourhood,  and  the  persons  pass- 
ing along  the  adjacent  street,  this 
would  be  such  a  breach  of  the  peace 
as  would  not  only  justify  the  landlord 
in  turning  the  person  out  of  the  hottse» 
but  would  justify  the  landlord  in  im- 
mediately giving  the  person  into  the 
custody  of  a  peace  officer,  provided 
that  this  occurred  in  the  presence  of 
the  officer.  Ibid. 

9.  A.  caused  B.  to  be  taken  into 
custody  and  taken  before  a  magis- 
trate, who  remanded  B.  for  two  days, 
and  then  discharged  him ;  iemble,  that 
B.  (on  a  declaration  for  false  impri* 
sonment  in  the  usual  form)  caimot  re- 
cover for  the  two  days'  imprisonment 
after  the  remand.    Holtum  v.  Lotan^ 

726 

10.  Whether  he  could  do  so  if  it 
were  stated  as  special  damage — 
qtuere  ?  Ibid. 

FALSE  PRETENCES. 

I .  Where  a  false  pretence  was  con- 
tained in  a  false  letter,  which  was  lost 
before  the  trials  the  prisoner  was  con- 


victed on  parol  evidence  of  its  con- 
tenu.  Rex  v.  Ckadwick,  181 

2.  An  indictment  on  a  charge  of 
false  pretences  is  bad,  if  it  states  that 
the  prisoner  *' unlawfully,  knowing- 
ly, and  designedly,  did  felonioudy 
pretend,"  8rc.  Rex  v.  Walker,     657 

FIXED  FURNITURE. 

1.  A  testator,  by  his  will,  devised 
his  house,  with  the  grates,  stoves, 
coppers,  &c.,  and  the  "  fixtures  and 
fixed  furniture^**  to  his  executors,  upon 

trust  to  permit  E.  S.  V.  to  have  the 
use  thereof  for  her  life,  and  he  also 
bequeathed  his  furniture,  plate,  8rc. 
to  E.  S.  V.  absolutely  x—Held,  that 
chimney-glasses  fixed  to  the  wall,  and 
a  bookcase  screwed  or  fastened  to 
the  wall,  are  fixed  furniture,  but  that 
a  bookcase  merely  placed  in  a  recess, 
and  not  screwed  or  fastened  to  the 
wall  is  not  so.  Birch  v.  Dawson^   658 

2.  Whether  a  carpet  tacked  to  the 
floor  is  fixed  furniture — qtuere?  Ihid. 

FORFEITURE. 
See  Landlord  and  Tenant,  21. 

FORGERY  OF  STAMP. 

See  Stamp,  1. 

FORGERY. 

1.  An  indictment  had  been  found 
against  A.  for  an  assault,  on  which 
the  clerk  of  the  peace  had  granted  a 
certificate,  upon  which  a  magistrate 
committed  A.  to  the  county  gaol  till 
he  should  find  sureties,  or  otherwise 
be  discharged  by  due  course  of  law. 
A.  wrote  a  forged  letter  in  the  name 
of  another  magistrate  to  the  governor 
of  the  county  gaol,  stating  that  A. 
had  found  sureties,  and  authoriaing 
the  discharge  of  A. : — Held^  that  the 
writing  and  uttering  of  this  forged 
letter  was  an  indictable  offence.  Rex 
v.  Harris^  1«9 

ft.  A   count   charging  a  prisoner 
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FORGERY. 


GOODS  SOLD. 


with  uttering  a  forged  bill  with  in- 
tent to  defraud  A.  B.,  and  setting  out 
the  bill  and  the  acceptance  upon  it,  ia 
not  supported  by  proving  that  the 
prisoner  uttered  the  bill,  and  that  the 
acceptance  on  it  was  a  forgery.  Rex 
y.Hortvell,  148 

8.  A  count  stated  that  the  prisoner 
had  a  bill  in  his  possession,  (which 
was  set  out),  with  a  forged  acceptance 
on  it  (which  was  also  set  out),  and 
that  he,  knowing  the  acceptance  to  be 
forged,  uttered  the  bill  with  intent 
to  defraud  A.  B. : — Held,  not  good. 

Ibid. 

4.  On  an  indictment  for  uttering  a 
forged  check  in  the  name  of  J.  W., 
on  Messrs.  C,  G.,  &  Co.,  who  were 
army  agents  and  bankers,  it  was 
proved  by  a  clerk  in  the  former  de- 
partment, that  he  did  not  know  of 
any  customer  named  J.  W.,  and  that 
he  had  been  told  by  the  other  clerks 
that  there  was  not  any  such  customer 
in  the  banking  department: — HeU 
that  this  was  sufficient  proof,  on  the 
part  of  the  prosecution,  to  call  upon 
the  prisoner  to  shew  that  there  was 
in  fact  such  a  person  as  J.  W.  having 
an  account  with  Messrs.  C,  G.,  & 
Co. ;  and,  in  the  absence  of  such  proof, 
was  sufficient  by  itself  for  the  consi- 
deration of  the  jury.  Rex  v.  Brannan^ 
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5.  In  an  indictment  for  forgery,  a 
count,  which,  since  the  stat.  1  Will.  4, 
c  66,  charges  that  the  prisoner,  '*did 
falsely  make,  forge,  and  counterfeit, 
and  did  cause  and  procure  to  be 
falsely  made,  forged,  and  counter- 
feited^  and  did  willingly  act  and  as- 
sist in  the  false  making,  forging,  and 
counterfeiting  "  a  bill  of  exchange,  is 
good;  as  are  counts  charging  that  he 
did  "utter  and  publish  as  true,"  and 
did  ''offer,  dispose  of,  and  put  away" 
the  bill.  Rex  v.  Brewer^  868 

6.  It  is  not  any  offence  under  the 
Stat.  1  Will.  4,  c.  66,  to  forge  an  tfi- 
dtfrsement  upon  a  warrant  or  order 
iur  the  payment  of  money.     Nor,  if 


a  party  write  on  the  back  of  a  bill  of 
exchange,  "  Received  for  R.  A.,"  and 
sign  his  own  name  to  it,  is  he  guilty 
of  forging  a  receipt  within  the  provi* 
sions  of  that  statute.  Rex  v.  Arscolit 

408 

7.  If  a  person  presents  a  bill  of  ex- 
change for  payment  with  a  forged  in- 
dorsement upon  it  of  a  receipt  by  the 
payee,  and  the  clerk  to  whom  he  pre- 
sents it  objects  to  a  variance  between 
the  spelling  of  the  payee's  name  in 
the  bill  and  the  indorsement,  upon 
which  the  person  alters  the  indorse- 
ment into  a  receipt  by  himself  for  the 
drawer.  Semblcy  that  the  act  of  pre- 
senting the  bill  to  the  clerk,  previous 
to  his  objection,  is  sufficient  to  con- 
stitute the  offence  of  uttering  the 
forged  indorsement.  Ibid. 

8.  Held,  that  a  receipt,  signed  by 
the  captain  of  a  detachment,  on  the 
authority  of  which  money  is  received 
from  an  army  agent,  on  account  of 
the  monthly  subsistence  for  such  de- 
tachment, may  be  properly  described 
as  ''a  receipt  for  money,"  under  the 
Stat  ft&S  Will.  4,  c  128,  s.  10,  re- 
lating to  forgery,  dthough  it  appear- 
ed that  such  instruments  were  fre- 
quently cashed  (upon  indorsement) 
by  tradesmen  in  the  neighbourhood 
of  the  place  where  the  regiment  was 
stationed,  and  the  amount  afterwards 
received  by  them  of  the  army  agent. 
Rex  V.  RicCf  684 

FRANCE,  LAW  OF. 
See  Bill  of  Exchequer,  2,  8,  4. 

GAS  WORKS. 
See  Nuisance,  1»  2f  8. 

GOODS  SOLD. 

If  there  has  been  a  contract  for  a 
sale  of  goods  at  a  specific  price,  and  a 
subsequent  delivery  of  the  goods,  the 
defendant  cannot  set  up,  as  a  defence, 
that  the  goods  were  of  so  bad  a  qua« 


HIGHWAY. 


IMPRISONMENT.      831 


lity  as  to  be  useless,  unless  he  has  spe- 
cially pleaded  it. /io^ey  v. /^mi^A,  662 

GUARANTIE. 

A.  had  given  a  cognovit  for  S7l.f 
payable  by  monthly  instalments ;  but, 
if  default  was  made  in  payment  of  any 
instalment,  judgment  was  to  be  en- 
tered up  for  the  whole  37/.,  or  so 
much  as  remained  due;  and  B.  agreed 
that  A.  should  attend  at  the  office  of 
C.  on  the  seventh  day  after  "any  no- 
tice," so  that  if  any  of  the  instalments 
were  not  paid,  A.  might  be  taken  on 
a  ca.  sa.  The  first  instalment  was 
not  paid,  and  judgment  was  entered 
up  for  the  whole  sum,  and  a  ca.  sa. 
sued  out.  Notice  was  given  to  B. 
for  A.  to  attend  at  C.'s  office  on  the 
seventh  day.  A.  did  so,  but  C.  gave 
him  a  week's  time : — Held^  that  this 
was  a  complete  performance  of  B.'s 
agreement,  and  that,  if,  after  this, 
another  notice  was  given  for  A.  to 
attend  on  another  day,  and  A.  did  not 
attend,  no  action  would  lie  against  B. 
Turner  y.Pyne,  310 

HIGHWAY. 
See  Way. 

1.  In  an  indictment  for  the  non- 
repair of  a  highway,  it  must  be  affir- 
matively stated  that  the  road  is  witliin 
the  district  which  is  bound  to  repair 
it.  Stating  a  road  to  be  out  of  re- 
pair "from  and  tiirough"  a  place, 
excludes  the  terminus.  Rex  v.  Inhahs, 
of  Upton-on'Severn^  133 

2.  If  a  parish  be  indicted  for  the 
non-repair  of  a  pack  and  prime  way, 
and  it  be  proved  that  the  way  is  a 
carriage  way,  this  is  a  mis-descrip- 
tiop  of  the  way,  and  the  defendants 
are  entitled  to  be  acquitted.  Rex  v. 
Inhabs.  of  St.  fVeonartTi,  582 

3.  In  an  indictment  for  non-repair 
of  a  highway,  it  is  not  necessary  to 
state  the  ternuni;  but,  if  they  are 
stated,  they  must  be  proved.      Ibid, 


HGRSE-STEALING. 
A.  had  agisted  his  horse  with  B., 
who  lived  fourteen  miles  from  him, 
and  in  consequence  of  hearing  of  the 
loss  of  it  he  went  to  the  field  of  B., 
where  it  was  not: — Held  to  be  not 
sufficient  proof  of  loss  to  support  an 
indictment  for  horse-stealing.  Rex  v. 
Yend,  176 

HOUSE-BREAKING. 
A.  broke  into  a  house,  and  took 
two  half  sovereigns  from  a  bureau, 
which  he,  being  disturbed,  threw  un- 
der the  grate  in  the  same  room: — 
Held^  that  this  was  sufficient  to  con- 
stitute the  felony  of  breaking  into  a 
house  and  stealing,  within  the  stat. 
7  &  8  Geo.  4,  c.  29,  s.  12.  Rex  v. 
Amier^  344 

HUSBAND  AND  WIFE. 
See  Evidence,  5. 
An  officer  in  the  army,  being  re- 
quired to  join  his  regiment  in  the 
East  Indies,  left  his  wife  in  England, 
and  settled  a  certain  sum  upon  her, 
which  was  regularly  paid : — Held^  in 
an  action  by  a  tradesman  for  goods 
delivered  at  the  house  in  which  the 
wife  was  living,  that  it  was  not  to  be 
treated  as  a  case  of  separation ;  but 
that  the  questions  for  the  jury  were, 
1st,  whether  the  goods  supplied  were 
necessaries,  considering  the  condition 
in  life  of  the  husband;  2ndly,  whe- 
ther the  sum  of  money  settled  was 
sufficient;  and,  3rdly,  whether  it  was 
or  was  not  notorious  in  the  neigh* 
bourhood  that  the  wife  was  living  in 
a  style  not  justified  by  the  rank  of 
her  husband:  and  the  jury  having 
found  the  first  question  in  the  nega- 
tive, and  the  others  in  the  affirmative, 
it  was  held  that  the  verdict  must  be 
for  the  defendant.  Dennye  v.  Sar-^ 
geant.  419 

IMPRISONMENT. 
See  False  Impkisonmemt. 
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INDICTMENT. 
See  AuTEKFOis  Convict.  —  Evi* 
DfiNCK,  1 1,  Id. — False  Prbtemceb, 
2. — Forgery,  2,  d,  5,  8. — Mub« 
DER,  1, 5, 8. — Nuisance,  8. — Per- 
JORT,  S,  4. — Plea. — Sessions.*- 
Sheep  Stealing. 

1 .  A  party  cannot  be  legally  con- 
victed upon  an  indictment  found  by 
the  grand  jury  upon  the  testimony 
of  witnesses,  who  were  sworn  by  an 
officer  of  the  Court  after  the  session 
had  lapsed,  in  consequence  of  its  hav- 
ing on  two  successive  days  been 
opened  and  adjourned  without  the 
presence  of  any  justices.  Middlesex 
Special  Commission^  90 

2.  An  indictment  for  larceny  had 
the  words  "London  to  wit"  in  the 
margin,  and  described  the  prisoner  as 
**]ate  of  London,"  and  charged  the 
oflfence  to  have  been  committed  in  the 
"Parish  of  St.  Mary-le-Bow,"  without 
averring  that  parish  to  be  in  London : 
— Held  bad,  and  that  this  was  not 
aided  by  the  7  Geo.  4,  c.  64,  s.  20. 
Rex  V.  Hart,  US 

S.  A  count,  which  charges  B.  with 
shooting  at  A.,  with  intent  to  murder 
him,  and  then  charges  C.  and  D.  with 
aiding  and  abetting  B.,  and  at  the  end 
of  the  count  concludes  with  a  contra 
formam  statuti,  is  good;  and  it  need 
not  state  that  B.  shot  A.  with  intent, 
&c.,  contra  formam  statuti,  and  that 
C.  and  D.  aided  him,  also  contra  for- 
mam statuti.  Rex  v.  Nelmes,       347 

4.  A.  was  indicted  for  stealing  the 
property  of  Richard  P.  It  appeared 
that  the  prosecutor's  name  was  Richard 
Jeremiah  P.,  but  that  he  was  generally 
known  by  the  name  of  Richard  P. : — 
//e/(/,  sufficient.  Rex  v. ,  408 

INFANT. 

1.  If  a  person  of  full  age  orders 
clothes,  however  extravagantly  and 
absurdly,  and  they  are  delivered  to 
him,  he  is  bound  to  pay  for  them; 
but  with  a  minor  it  is  otherwise.     A 


minor  is  only  liable  for 
suitable  to  his  estate  and  degree,  and 
the  jury  must  consider  not  only  whe- 
ther the  clothes  were  suitable  in  poioi 
of  quality,  but  also  in  point  of  quan- 
tity. Burghart  v.  Anger$iem,      690 

2.  If  a  minor  has  been  supplied 
with  ten  coats  by  another  tradesman, 
and  immediately  after  that  the  pUin- 
tilT  supplied  him  with  another,  the 
plaintiff  will  not  be  entitled  to  be 
paid  for  that  other  coat,  as  it  was 
unnecessary.  Ilndm 

9.  If  a  minor  is  supplied  with  ne- 
cessaries suitable  to  his  estate  and  de- 
gree, no  matter  from  what  quarter,  a 
tradesman  cannot  recover  for  any 
further  supply  made  to  the  minor 
just  after.  Ilnd. 

4.  In  an  action  for  the  price  of 
clothes  brought  by  a  tailor  agaiiwC  a 
minor,  the  defendant  may  go  into 
evidence  to  shew  that  he  had  all  the 
clothes  which  were  suitable  to  his 
estate  and  degree  from  other  tailors; 
and  if  he,  in  facty  had  such  clothes 
from  them,  it  makes  no  difference 
that  he  has  not  paid  for  them,  or 
even  that  he  has  successfully  defend- 
ed an  action  brought  by  one  of  them 
to  recover  the  price  of  the  clothes 
supplied  by  him.  Ibid. 

5.  An  entry  in  the  baptismal  re- 
gister, that  the  defendant  was  bom 
on  a  day  there  mentioned  is  no  evi* 
dence  of  that  fact.  Ilnd. 

6.  Forms  of  pleadings.  Ibid, 

INSOLVENT. 

1 .  If  a  party,  who  takes  the  bens- 
fit  of  the  Insolvent  Debtors*  Act,  is 
induced  by  his  attorney  to  omit  out 
of  his  schedule  a  debt  due  from  him 
to  the  attorney,  and  by  such  procure- 
ment the  debt  is  omitted  out  of  the 
schedule,  the  attorney  cannot  after- 
wards recover  that  debt  from  the 
party  in  an  action.  Howard  ▼•  Bsr- 
tolozzit  Id 

2.  The  service  of  the  notices  re- 
quired to  be  given  by  a  creditor  who 


JURY,  DISCHARGE  OF.         LANDLORD  AND  TENANT.  833 


seeks  to  bring  up  a  debtor  under 
the  compulsory  clause  in  the  Lords' 
Act,  32  Geo.  II,  c.  28,  s.  16,  may 
be  proved  by  a  witness  vivd  vocct 
and  need  not  be  proved  by  affida- 
tivit.  Secus^  with  respect  to  the  no- 
tices to  be  given  by  the  prisoner. 
Ex  paHe  Rdfe,  406 

3.  Forms  of  pleas.  667 

INSURANCE. 
A  policy  of  insurance  on  the 
life  of  another  person,  who,  at  the 
time  of  the  insurance,  is  in  a  good 
state  of  health,  is  not  vitiated  by  the 
non-communication  by  such  person 
of  the  fact  of  his  having,  a  few  years 
before,  been  afflicted  with  a  disorder 
tending  to  shorten  life,  if  it  appear 
that  the  disorder  was  of  such  a  char- 
acter as  to  prevent  the  party  from 
being  conscious  of  what  had  happen- 
ed to  him  while  suffering  under  it. 
Sweie  v.  Fairlie,  1 

INTEREST. 
See  Debt,  4. 

INTERPLEADER. 

See  AssioNHSNT. 
Where  the  declaration  in  an  issue 
under  the  Interpleader  Act  states  that 
*'  divers  goods  and  chattels "  were 
seized  under  a  Ji.  fa.,  and  avers  that 
*'  the  said  goods  and  chattels "  were 
the  property  of  the  plaintiff,  unless 
the  plaintiff  proves  that  the  whole  of 
the  goods  belong  to  him,  the  defen- 
dant will  be  entitled  to  a  verdict; 
but  semble,  that,  if  part  of  the  goods 
belonged  to  the  plaintiff,  the  Judge 
would  ask  the  jury  to  find  specially. 
Morewood  v.  nilkes^  144 

JUDGMENT  ON  THE  STAT. 

2  &  3  WILL.  4,  c.  42. 
See  Auction,  2. — Watebcoursb,  2. 

JURY,  DISCHARGE  OF. 
1.  If,  after  the  jury  are  sworn,  it 


be  discovered,  that,  to  a  declaration 
in  trover,  the  defendant  has  pleaded 
non  assumpsit,  the  Judge  will  dis- 
charge the  jury,  unless  both  parties 
consent  to  an  amendment.  Bent  v. 
Benyon,  217 

2.  The  Judge  in  an  undefended 
cause,  where  the  plaintiff  could  not 
get  on  for  want  of  a  written  asree- 
ment,  discharged  the  jury,  and  id- 
lowed  the  record  to  be  withdrawn,  in 
order  to  save  expense  to  the  parties. 
Bonsor  v.  Element,  230 

JUSTICES  IN  EYRE. 
See  EviDBKCE,  20. 

LANDLORD  AND  TENANT. 

See  Ejectment,!  ,  2, 3. — Evidence,  3. 
— Trover,  4. 

1.  If  a  person  has  held  under  the 
terms  of  a  lease,  and  holds  over  after 
the  lease  is  at  an  end,  he  is  bound  by 
the  terms  of  it,  although  no  new  bar* 
gain  to  that  effect  is  entered  into  be- 
tween the  parties;  but  if  he  comes 
in  as  an  under-tenant,  before  any 
lease  was  granted  to  the  person  of 
whom  he  took  the  premises,  and  that 
person  afterwards  take  a  lease,  if 
there  is  no  evidence  that  he  knew  of 
the  lease,  it  will  be  for  the  jury  to 
say  whether  he  is  not  an  under-ten- 
ant,  and  not  an  assignee  of  the  lease. 
Tarriano  v.  Young,  8 

2.  If  an  assignee  of  a  lease  com- 
mit waste,  the  landbrd  may  sue  him 
in  covenant,  or  in  a  special  action  on 
the  case,  but  not  in  assumpsit.    IM* 

3.  A  tenant  from  year  to  year  is 
not  liable  for  permissive  waste,  and  is ' 
not  liable  to  make  good  mere  wear 
and  tear  of  the  premises.  Jbid. 

4.  A  tenant  of  apartments  is  not 
justified  in  quitting  without  notice^ 
merely  from  a  fear,  however  reason- 
able, that  his  goods  may  be  seised 
for  his  landlord's  rent.  RiekeU  v. 
TuUkk,  66 

3.  If  goods  be  distrained  for  rent. 


894  LANDLORD  AND  TENANT.   LANDLORD  AND  TENANT. 


the  landlord  must  wait  five  whole 
days,  t.  e,  five  times  twenty-four 
hours  before  he  sells,  and  if  he  does 
not,  he  is  liable  to  an  action.  Thus, 
where  a  distress  was  made  on  Friday 
at  two  p.  If.,  and  the  sale  was  on  the 
following  Wednesday  at  eleven  a.  m., 
the  sale  was  held  to  be  wrongful. 
Harper  v.  Taswell^  166 

6.  A  covenant  for  a  landlord  to  be 
allowed  to  come  into  a  house  to  see 
the  state  of  its  repair  at  "  convenient 
times,"  is  not  broken  by  his  not  being 
allowed  to  go  into  some  of  the  rooms, 
if  he  has  given  no  notice  of  his  com- 
ing. Doe  d.  Wetherell  v.  Bird,     195 

7.  A  covenant  by  a  lessee,  that  he 
will,  during  the  term,  repair,  uphold, 
support,  sustain,  and  maintain  the 
brick  walls  to  the  demised  premises 
belonging,  is  broken,  if  the  lessee, 
during  the  term,  pull  down  a  brick 
wall  which  divides  the  court  yard  at 
the  front  of  the  house  from  another 
yard  at  the  side  of  the  house.     Ihtd. 

8.  A  covenant  not  to  remove  or 
grub  up  trees  is  broken  by  removing 
trees  from  one  part  of  the  premises  to 
another;  and  so  it  is  by  taking  away 
trees,  even  if  the  lessee  plant  a  great* 
er  quantity  than  he  takes  away,  unless 
those  taken  away  were  dead.      Ibid* 

9.  If  A.,  the  tenant  of  B.,  has 
paid  all  his  rent,  and  got  his  land- 
lord's receipt  for  it,  but,  fearing  that 
his  goods  will  be  taken  on  legal  pro- 
cess, agree  with  his  landlord  to  de- 
stroy the  receipt,  and  that  the  latter 
shall  put  in  a  distress  for  rent  to  pro- 
tect the  goods^  and  the  landlord  do 
so,  and  sell  the  goods,  and  keep  the 
proceeds : — This  distress  is  good  as 
between  A.  and  B.,  though  void  as 
against  a  third  person,  and  A.  can 
maintain  no  action  against  B.  for  it. 
But  if  B. sold  some  articles  not  includ- 
ed in  the  inventory  of  the  distress,  A. 
may  maintain  an  action  in  respect  of 
these  articles.     Sinu  v.  Tuffi,      207 

10.  If  a  lessor,  who  has  only  an 
equitable  title,  grants  a  lease,  he  has. 


as  against  his  lessee,  a  good  title  by 
estoppel ;  but  if,  after  the  lease,  the 
lessor,  by  a  mortgage  deed,  grants 
all  his  interest  in  law  and  in  equity 
to  a  mortgagee,  the  lessee  may  give 
in  evidence  this  deed,  and  thus  pre- 
vent the  lessor  from  recovering  in 
ejectment  on  a  forfeiture  of  the  lease. 
Doe  d.  Marriott  v.  Ednfards,       208 

11.  If  a  tenant  from  year  to  year 
give  a  notice  to  quit,  not  expiring 
with  the  year,  the  landlord,  if  the 
notice  be  in  writing,  and  signed  by 
the  tenant,  may,  if  he  pleases,  treat 
this  irregular  notice  as  a  surrender  of 
the  tenancy.    Aldenburgh  v.  People^ 

12.  A  landlord  cannot  justify  mak- 
ing a  distress  for  rent  afler  dark.  Ibid. 

13.  In  actions  for  irregular  dis- 
tresses for  rent,  the  correct  practice  is 
to  make  either  the  landlord  alone,  or 
the  landlord  and  the  broker  defen* 
dants,  and  not  to  join  appraisers,  &c.; 
and  if  a  plaintiff  do  join  them,  the 
Judge  will  obh'ge  him  to  make  out 
his  case  by  strict  rule,  and  not  allow 
questions  to  be  put  to  a  witness  who 
has  been  cross-examined,  or  a  witaess 
to  be  called  back,  with  a  view  of  fix- 
ing such  appraisers,  &c.  Chtid  v. 
Chamberlainf  ftlS 

1 4.  The  Stat.  Westminster  2,  c.  87. 
which  requires  distresses  to  be  made 
by  brokers  sworn  and  known,  does 
not  extend  to  distresses  for  rent  Ibid. 

15.  In  an  action  for  an  irr^ular 
distress,  the  only  evidence  at  all  af- 
fecting K.,  the  landlord,  was,  that  all 
the  defendants  appeared  by  the  same 
attorney,  and  that  the  defendant's  at- 
torney had  given  the  plaintiff  notice 
to  produce  **  the  notice  of  distress 
for  rent  due  to  Mr.  K.;"  and  that 
the  managing  clerk  of  the  defendant's 
attorney,  when  he  served  it,  had  of- 
fered 10/.  to  settle  the  action: — 
Held,  that  this  was  not  evidence  to 
go  to  the  jury  as  against  K.;  and 
the  Judge  therefore  directed  the  ac* 
quittalofK.  Crabbv.KtUkk.    216 
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16.  In  trespass  for  taking  goods 
under  a  distress  for  rent,  if  they  have 
been  clandestinely  removed,  and  are 
afterwards  seized,  the  defence  must 
be  pleaded  specially,  as  the  statute 
1 1  Geo.  2,  c.  19,  s.  21,  does  not  ap- 
ply to  such  a  case.  Postman  v.  Har~ 
rell,  «25 

17.  A  landlord  has  no  right  to 
follow,  and  take  under  a  distress  for 
rent,  the  goods  of  a  lodger  which 
have  been  taken  off  the  premises, 
but  only  those  of  his  own  immediate 
tenant.  Ibid* 

18.  If  a  tenancy  of  a  house  be  de- 
termined, and  the  tenant  has  promis- 
ed to  leave  on  a  particular  day,  but 
afterwards  refuses  to  do  so,  the  land- 
lord is  not  justified  in  putting  the 
tenant's  wife  by  force  out  of  the 
house,  and  putting  the  tenant's  furni- 
ture into  the  street;  but  if  the  ten- 
ancy be  determined,  and  the  tenant 
and  his  family  be  gone  away  and  the 
house  locked  up,  no  one  being  in 
possession,  the  landlord  would  be 
justified  in  breaking  into  the  house 
and  obtaining  possession.  Hillary  v. 
Gay,  284 

19.  A  broker's  man  having  taken 
possession  of  property  under  a  dis- 
tress for  rent,  after  remaining  two 
days  left  the  house  in  a  state  of  ex- 
citement bordering  on  insanity.  The 
landlord  thinking  that  his  leaving  had 
been  procured  by  the  drugging  of  his 
liquor  by  the  parties  in  the  house, 
but  which  was  not  proved,  six  days 
after  broke  into  the  house  and  took 
away  the  goods,  without  any  previous 
demand  of  admission: — Held,  that  he 
bad  no  right  to  enter  again  after  so 
long  a  deky,  and  that  the  owner  of 
the  goods  might  maintain  trover  for 
them.  Russell  V.  Jlider,  416 

20.  If  a  tenant  makes  an  en- 
croachment adjoining  to  the  farm  he 
rents,  this  encroachment  will  be  for 
the  benefit  of  his  landlord,  unless 
it  appear  clearly  from  some  act 
done  at  the  time  that  the  tenant  in- 


tended to  make  the  encroachment  for 
his  own  benefit,  and  not  to  hold  it  as 
he  held  the  farm.  Doe  d.  Lewis  v. 
Rees,  610 

21.  A  lease  contained  a  proviso 
for  re-entry,  if  the  lessee,  "  his  exe- 
cutors or  administrators,  or  either  of 
them,"  should  become  bankrupt.  The 
executor  of  the  lessee  became  bank- 
rupt:— Held,  that  the  landlord  was 
entitled  to  recover  in  ejectment,  al- 
though a  term  vested  in  a  person  as 
executor  does  not  on  his  bankruptcy 
pass  to  the  assignees.  Doe  d.  tVil- 
iiams  ▼.  Dames,  614 

22.  Since  the  stat.  57  Geo.  d,  c. 
98,  where  there  is  a  distress  for  rent, 
not  exceeding  20/.  in  amount,  there 
need  be  only  one  sworn  appraiser. 
Fletcher  v.  Saunders,  747 

28.  Semble,  that  it  is  necessary 
that  goods  seized  under  a  distress 
for  rent  should  be  appraised  by  two 
sworn  appraisers,  under  2  W.  &  M. 
sess.  1,  C.5,  8. 2,  notwithstanding  the 
schedule  of  the  stat.  57  Geo.  8,  c.  98, 
directs  that  for  an  appraisement  un- 
der 20/.,  whether  "  by  one  broker  or 
more,**  shall  be  charged  only  6d,  in 
the  pound  on  the  value  of  the  goods. 
Bishop  V.  Bryant,  484 

24.  If  the  tenant,  to  save  expense, 
requests  that  appraisers  may  not  be 
called  in,  and  in  consequence  the  bro- 
ker who  made  the  seizure  values  the 
go^ds,  the  tenant  cannot,  in  an  ac- 
tion, complain  of  that  which  was 
done  as  an  irregularity.  Ilnd. 

25.  If  goods  are  removed  by  the 
landlord,  which  were  not  taken  ori- 
ginally under  the  distress,  nor  includ- 
ed in  the  inventory,  because  they 
were  not  discovered  at  the  time,  the 
tenant  may  maintain  trover  for  them. 

Ibid. 

26.  In  making  a  distress  for  rent, 
circumstances  may  occur  which  may 
require  the  presence  of  a  police  offi- 
cer; but,  to  justify  the  landlord  in 
calling  him  in,  it  must  be  shewn  that 
his  presence  was  rendered  necessary, 
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LARCENY. 


LIBEL. 


either  from  threats  of  resistance,  or 
the  apprehension  of  violence,  &c. 
Skidfnore  x.  Booth,  777 

27.  If  a  landlord  be  lawfully  on 
his  tenant's  premises  for  the  purpose 
of  mailing  a  distress,  he  may  put  up 
a  bill  in  the  window  for  the  purpose 
of  letting  them,  without  thereby  mak- 
ing himself  liable  as  a  trespasser. 

Ibid. 

LARCENY. 

See  Ihdictment. — Post  Officx. — 

Principal  and  Accessory. 

1.  A.,  in  consequence  of  seeing  an 
advertisement,  applied  to  B.  to  raise 
money  for  him.  B.  said  he  would 
procure  him  5000/.,  and  produced 
from  his  pocket-book  ten  blank  68, 
bill  stamps,  across  each  of  which  A. 
wrote,  "  accepted,  payable  at  Messrs. 
P.  &  Co.,  189,  Fleet  Street,  Lon- 
don," and  signed  his  name.  B.,  who 
was  present,  took  up  the  stamps,  and 
nothing  was  said  as  to  what  was  to 
be  done  with  them.  Afterwards, 
bills  of  exchange  for  500/.  each  were 
drawn  on  these  stamps,  and  B.  put 
them  into  circulation: — Held,  that 
these  stamps,  with  the  accept- 
ances thus  written  upon  them,  were 
neither  '*  bills  of  exchange,"  ^'orders 
for  the  payment  of  money,"  nor  "  se- 
curities for  money,"  and  held,  also, 
that  a  charge  of  larceny  against  B. 
for  stealing  the  stamps,  and  for  steal- 
ing the  paper  on  which  the  stamps 
were,  could  not  be  sustained,  as  this 
was  no  larceny.  Rex  v.  Hart,       106 

2.  If  a  person  picks  up  a  thing 
when  he  knows  that  he  can  immedi- 
ately find  the  owner,  and,  instead  of 
restoring  it  to  the  owner,  converts  it 
to  his  own  use,  this  is  a  larceny. 
Rex  v.  Pope,  846 

8.  A.  went  to  a  shop,  and  asked  a 
boy  there  to  give  him  change  for  a 
half-crown;  the  boy  gave  him  two 
shillings  and  six  pennyworth  of  cop- 
per.    The  prisoner  held  out  a  half- 


crown,  which  the  boy  touched,  but 
never  got  hold  of,  and  the  prisoner 
ran  away  with  the  two  shillings  and 
the  copper: — Held,  a  larceny  of  the 
two  shillings  and  the  copper.  Rex  v. 
Williams,  390 

LARCENY  IN  A  DWELLING- 
HOUSE. 

See  Housebreaking. 
Stealing  in  a  bed-room  over  a  sta- 
ble in  a  yard,  not  under  the  same 
roof,  nor  having  any  direct  commu- 
nication with  the  house  in  which  the 
prosecutor  resides,  cannot  be  proper- 
ly charged  as  a  stealing  in  his  dwell- 
ing-house. Rex  V.  Turner,  407 

LEASE. 

See  Landlord  and  Tenant,  1, 2, 6, 

7,  8,  21. 

LIBEL. 
See  BsaiN,  Rioht  to,  1.— Siuindse. 

1.  A  libel  stated,  that  there  was  a 
riot  at  C,  and  that  a  person  fired  a 
pistol  at  an  assemblage  of  personst 
and  upon  this  imputed  neglect  of  du- 
ty to  the  magistrates: — Held,  that, 
on  the  trial  of  a  criminal  informatMNi 
for  this  libel  on  the  magistrates,  the 
defendant's  counsel,  with  a  view  of 
shewing  that  the  libel  did  not  exceed 
the  bounds  of  free  discussion,  could 
not  go  into  evidence  to  prove  that 
there  was  in  fact  a  riot,  and  that  a 
pistol  was  in  fact  fired  at  the  peo[^ 
Rex  V.  Brigstock,  184 

2.  Where  one  newspaper  copied  a 
libellous  parsgraph  from  another,  add- 
ing the  word  "fudge"  at  the  close :— 
Held,  in  an  action  by  the  party  libel- 
led against  the  publisher  of  the  pa- 
per in  which  the  word  "  iiidge"  waa 
added,  that  it  was  for  the  jury  to  say 
whether  the  object  was  to  vindicata 
the  character  of  the  party  by  the  ad- 
dition of  the  word,  or  whether  it  waa 
only  introduced  for  the  purpoae  of 
creating  an  argument  in  case  pro- 


LIBEL. 


LIBEL. 
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eeedings  should  be  afVerwards  taken. 
Hunt  V.  Algar^  245 

3.  A  libel  purported  to  be  a  re- 
port of  what  occurred  before  one  of 
bis  Majesty's  commissioners  of  in- 
quiry respecting  corporations : — Held^ 
that  the  defendant  could  not  give 
evidence  of  the  accuracy  of  the  re- 
port as  a  matter  of  justification, 
but  that  he  might  give  such  evidence 
in  mitigation  of  damages: — Held^  al- 
so, that,  if  he  did  so,  the  plaintiff 
might  give  evidence  in  reply,  to  shew 
the  inaccuracy  of  the  report.  CharU 
ton  V.  fVatton,  3S5 

4.  A  libel  contained  in  an  adver- 
tisement by  two  tradesmen  in  part- 
nership, stating  that  they  deemed  it 
necessary  to  caution  their  friends 
against  a  fraudulent  representation 
that  any  part  of  their  inuiness  had 
been  removed,  it  being  obvious  that 
their  concern  was  still  carried  on 
solely  at  No.  9,  Mannon  House 
Street,  and  that  they  had  no  connec- 
tion with  a  shop  recently  opened  in 
another  place  under  circumstances 
grossly  nusrepresentedf  and  highly 
dsscreditahle,  with  a  vjew  of  defraud- 
ing them  of  a  part  of  their  business, 
is  not  justified  by  proof  that  the  per- 
son alluded  to  (who  had  been  for  se- 
veral years  in  partnership  with  them) 
had  issued  a  bill,  in  which,  afler 
thanking  his  friends  for  their  favours 
during  his  residence  at  No.  9,  oppo- 
site the  Mansion  House,  he  stated 
that  he  had  removed  his  establishment 
to  another  place,  where  the  business 
would  be  carried  on  under  the  firm 
of  R.  R.  C.  ^  Co.;  and,  in  addition 
to  this,  had  put  over  his  shop  door, 
•*  R.  R.  C.  4"  Co.,  removed  from  op- 
posite  the  Mansion  House.''  Chubb  v. 
Flannagan,  481 

5.  If  the  publication  of  a  libel  con- 
sists in  merdy  selling  a  few  copies  of 
a  periodical,  in  which,  inter  alia,  it  is 
contained,  one  question  for  the  jury 
is,  did  the  parties  know  what  they 
were  selling.  Ibid. 


6.  On  the  trial  of  an  action  against 
the  publisher  of  a  monthly  periodical 
for  a  libel  contained  in  it,  articles 
published  from  month  to  month  al- 
luding to  the  action,  and  attacking 
the  plaintiff,  are  receivable  as  evi- 
dence quo  animo  the  libel  was  pub- 
lished, and  as  shewing  that  the  pub- 
lisher of  the  work  considered  it  as 
applying  to  the  plaintiff.  Ckuhb  v. 
Westley,  436 

7.  In  an  action  for  libel,  to  sup- 
port a  plea  of  justification  stating 
that  the  plaintiff  had  forged  and  ut- 
tered, knowing  it  to  be  forged,  a  cer- 
tain bill  of  exchange,  to  justify  a 
verdict  for  the  defendant,  the  same 
evidence  must  be  given  as  would  be 
necessary  to  convict  the  plaintiff  if 
he  were  on  trial  for  those  offences; 
but  if  the  evidence  falls  short  of  sa- 
tisfybg  the  jury  that  the  strict  legal 
offence  was  committed,  they  may 
take  the  facts  proved  into  their  con- 
sideration in  estimating  the  damages. 
Chalmers  v.  ShackeU,  475 

8.  If  the  declaration  in  case  for  a 
libel  state,  inter  aUa,  that  at  a  certain 
place  certain  meetings  for  the  pro- 
motion of  sedition  and  blasphemy 
had  been  held,  and  that  the  defen- 
dant published  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the 
other  matters,  and  of  and  concerning 
the  said  meetings,  a  libel  charging 
him  among  other  things  with  having 
taken  the  chair  at  the  said  place,  but 
not  saying  any  thing  of  the  character 
of  the  meetings  there,  it  will  not  be 
ground  of  nonsuit  should  the  plain- 
tiff at  the  trial  fiiil  to  prove  that  the 
meetings  were  such  as  he  described 
in  his  inducement.  Ibid. 

9.  A  letter  written  to  the  |M>st- 
master-general,  or  to  the  secretary  to 
the  General  Post-office,  complaining 
of  misconduct  in  a  postmaster,  is  not 
a  libel,  if  it  was  written  as  a  bond  fide 
complaint  to  obtain  redress  for  a 
grievance  that  the  party  really  believ- 
ed he  had  suffered;  and  particular 


Bd8 


LORDS'  ACT. 


MANSLAUGHTER. 


expressions  are  not  to  be  too  strictly 
scrutinized,  if  the  intention  of  the  de- 
fendant was  good.  Woodward  v.  Zan- 
der,  548 

LIEN. 

1 .  A.  put  a  phaeton  into  the  pos- 
session of  M.  for  him  to  paint  it,  and 
paid  M.  beforehand  for  the  painting. 
M.  never  painted  it,  but  placed  it  on 
thepreroises  of  B.,  where  it  stood  three 
months: — Held,  that  B.  had  no  lien 
on  the  phaeton  for  his  charge  for  the 
standing  of  it,  imless  the  jury  were  sa- 
tisfied that  M.  placed  it  there  by  the 
authority  of  A.  Buxton  v.  Baughan, 

674 

2.  A  person  has  no  right  to  keep 
the  property  of  another  and  charge 
for  the  standing  of  it,  unless  there 
was  a  previous  bargain  between  him 
and  the  owner  of  the  property,  or  be- 
tween him  and  some  agent  authoriz- 
ed by  the  owner.  Ibid* 

8.  The  widow  of  a  publican  em- 
ployed an  undertaker  to  conduct  the 
funeral  of  the  deceased,  and  deposited 
with  him  the  beer  and  spirit  licences  of 
thehouseas  a  security  for  the  payment 
of  his  bill.  A.,  one  of  the  firm  of 
the  distillers  who  supplied  the  house 
with  spirits,  by  arrangement  with  the 
widow,  took  out  administration.  B., 
the  other  partner  in  the  firm,  promis- 
ed the  undertaker,  that,  if  he  would 
give  up  the  licences  to  him,  he  would 
pay  the  bill  for  the  funeral : — Held, 
that  the  undertaker,  having  given  up 
the  licences  to  B.,  might  recover  the 
amount  of  the  bill  against  B.,  al- 
though the  widow  was  his  original 
employer,  and  although  he  had  made 
out  his  account  charging  the  admin- 
istrator as  his  debtor.  Walker  v. 
Taylor,  762 

LIS  MOTA. 

See  Evidence,  26. 

LORDS'  ACT. 

See  Insolvent,  ft. 


MALICIOUS  PROSECUTION. 

1 .  In  an  action  on  the  case  for  lay- 
ing a  complaint  before  a  magistrate 
of  threatening  language,  in  conse- 
quence of  which  the  plaintiff  was  taken 
into  custody  and  imprisoned  till  he 
found  bail,  if  it  appear  that  the  threat 
was  used  in  consequence  of  a  private 
dispute,  and  was  not  uttered  to  the 
defendant,  but  related  to  him  by  a 
servant,  who  gave  evidence  of  it  be- 
fore the  magistrate,  the  question  for 
the  jury  will  be,  whether  the  defen- 
dant acted  bond  fide  upon  the  threat 
mentioned  to  him,  or  merely  used  it 
as  a  pretext  for  accomplishing  his  own 
private  purposes.  Venafra  v.  Johnson, 

50 

2.  A  person  convicted  of  a  trespass 
under  the  Game  Act,  1  &  2  Will.  4, 
c.  d2,  underwent  the  sentence  of  im- 
prisonment under  that  conviction,  and 
did  not  appeal  against  it: — Held,  that 
that  conviction  was  an  answer  to  an 
action  against  the  informer  for  a  mali- 
cious prosecution.  Mellor  v.  Badde^ 
ley,  374 

d.  To  maintain  an  action  against  a 
person  for  having  made  a  false  charge 
of  felony  before  a  msgistrate,  it  is  not 
necessary  to  shew  that  the  charge  was 
taken  down  in  writing  and  acted  upon 
by  the  magistrate.  But  it  is  neces- 
sary that  &e  jury  should  be  satisfied 
that  it  was  made  to  the  magistrate, 
with  a  view  to  induce  him  to  enter- 
tain it  as  a  charge  of  felony.  Clarke 
▼.  Postan,  423 

MANSLAUGHTER. 

See  Mu&DER. 
1 .  All  persons  who  by  their  pre- 
sence encourage  a  fight  from  which 
death  ensues  to  one  of  the  combatants- 
are  guilty  of  manslaughter,  although 
they  neither  say  nor  do  any  thing. 
But  if  the  death  be  caused  not  by  blows 
given  in  the  fight  itself,  but  by  other 
parties  breaking  the  ring,  and  striking 
the  deceased  with  bludgeons,  the  per- 
sons who  merely  encouraged  the  fight 


MANSLAUGHTER. 


MASTER  AND  SERVANT.  839 


by  their  presence  are  not  answerable. 
Rex  V.  Murphy f  103 

2.  In  a  case  of  manslaughter,  after 
the  jury  were  charged,  it  was  ascer- 
tained that  the  surgeon  who  examined 
the  body  was  absent.  The  prisoner's 
counsel  asked  that  the  jury  should  be 
discharged: — HeU  that,  if  the  pri- 
soner asked  that  the  jury  should  be 
discharged,  the  Judge  had  authority 
to  order  it  to  be  done.  Rex  v.  Stokes^ 

151 

3.  A.  was  charged  with  manslaugh- 
ter in  killing  B.,  by  driving  a  cabrio- 
let over  him.  C.  saw  the  cabriolet 
drive  by,  but  did  not  see  the  accident, 
and  immediately  afterwards,  on  hear- 
ing B.  groan,  C.  went  up  to  him, 
when  B.  made  a  statement  as  to  how 
the  accident  had  happened: — HeU 
that  this  statement  was  receivable  in 
evidence  on  the  trial  of  A.  for  the 
manslaughter  of  B.    Rex  v.  Foster^ 

325 

4.  A.,  being  on  board  a  ship,  and 
B.  in  a  boat  alongside,  had  a  dispute 
about  payment  for  some  goods,  both 
being  intoxicated.  A.,  to  get  rid  of 
B.,  pushed  away  the  boat  with  his 
foot;  B.,  reaching  out  to  lay  hold  of 
a  barge,  to  prevent  his  boat  from  drift- 
ing away,  overbalanced  himself,  and 
fell  into  the  water  and  was  drowned. 
A.  was  charged  with  manslaughter, 
on  the  coroner's  inquisition: — Held^ 
on  the  trial,  that  these  facts  did  not 
constitute  that  offence.  Rex  v.  Wa- 
ters, S2S 

5.  In  order  to  render  a  declaration 
in  articulo  mortis  admissible  in  a  case 
of  manslaughter,  it  is  not  necessary  to 
prove  expressions  of  the  deceased, 
that  he  was  in  apprehension  of  almost 
immediate  death,  but  the  Judge  wUl 
consider  from  all  the  circumstances 
whether  the  deceased  had  or  had  not 
any  hope  of  recovery.  Rex  v.  Bonner, 

386 

6.  If  A.  and  B.  be  riding  fast 
along  a  highway  (as  if  racing),  and 
A.  ride  by  without  doing  any  mischief. 


but  B.  rides  against  the  horse  of  C, 
whereby  C.  is  thrown  and  killed,  this 
is  not  manslaughter  in  A.  Rex  v. 
Mastin,  396 

7.  A  foot-passenger  was  walking 
at  lamp-light  in  the  carriage  road 
along  a  public  highway,  when  the 
owner  of  a  cart,  who  was  proved  to 
be  near-sighted,  drove  along,  at  the 
rate  of  eight  or  nine  miles  an  hour, 
sitting  at  the  time  on  a  few  sacks  laid 
on  the  bottom  of  the  cart,  and  ran  over 
the  foot-passenger,  and  killed  him : — 
Held,  that  h  was  guilty  of  such  care- 
lessness as  amounted  to  the  crime  of 
manslaughter.  Rex  v.  Grout,        629 

MARRIAGE,  BREACH  OF  PRO- 
MISE OF. 

See  Adultery,  2. 

MASTER  AND  SERVANT. 

1  •  If  a  yearly  servant  be  dismissed 
by  his  master  before  the  year  expires, 
for  such  misconduct  as  will  justify 
his  dismissal,  the  servant  is  not  en- 
titled to  any  wages  for  the  time  during 
which  he  served.  Turner  v.  jRofrtn- 
sons,  15 

2.  A.  was  clerk  to  B.  from  the 
year  1 829.  In  1 832,  C.  gave  a  bond 
for  the  faithful  conduct  of  A.  as  such 
clerk.  After  that,  B.  dismissed  A., 
and  after  his  dismissal  A.  made  an 
admission  of  various  sums  that  he 
had  not  accounted  for: — Held,  that 
in  an  action  on  the  bond  this  admis- 
sion was  not  evidence  against  C,  as 
A.  was  living  at  the  time  of  the  trial, 
and  might  have  been  called  as  a  wit- 
ness:— Held,  also,  that  it  appearing 
that  one  item  in  the  admission  was  of 
a  sum  received  by  A.  before  the  date 
of  the  bond,  C.  would  not  be  liable 
to  the  amount  of  the  admission,  al- 
though it  had  been  shewn  to  him,  and 
he  had  said  that  B.  must  get  what  he 
could  of  A.,  and  he  (C.)  would  pay 
the  rest.  Smith  v.  Whittingham,    78 
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MURDER. 


MURDER. 


MEETING.  ILLEGAL. 
See  Riot,  1,  2. 

MISDEMEANOUR. 
An  attempt  to  commit  a  misde- 
meanour created  by  statute  is  itself  a 
misdemeanour.  A  count  in  an  in- 
dictment charged  that  a  defendant 
"  did  attempt  to  assault "  a  girl,  "  by 
soliciting  and  inducing  her  **  to  place 
herself  in  an  indecent  attitude,  he  doing 
the  like: — Held,  that  such  a  count 
was  bad.  Rex  ^r*  Butler,  d68 

MONEY   FOUND  ON  AN   AC- 
CUSED PERSON. 

If  a  person,  taken  on  a  charge  of 
stealing  a  horse,  have  the  horse  in 
his  possession  when  he  is  apprehended, 
any  money  found  upon  him  ought 
not  to  be  taken  away  from  him.  Rex 
▼.  Jones,  343 

MORTGAGE. 
See  Umdertakino. 

MURDER. 

^Vtf  Confession,  4.— Manslaugbter. 

1.  The  deceased  was  a  child  twelve 
days  old.  It  was  not  suggested  that  it 
had  been  baptized,  but  the  prisoner,  its 
mother,  had  said  that  she  should  like  to 
have  the  child  named  "  Mary  Anne';** 
and,  on  two  occasions  afterwards,  call- 
ed the  child  "  Mary  Anne," and, on  an- 
other occasion,  "  Little  Mary.**  The 
prisoner's  master,  who  was  the  father 
of  the  diild,  bad  stated  to  one  of  the 
witnesses  for  the  prosecution  that  he 
was  a  Baptist.  The  indictment  al- 
leged the  child  to  be  "  a  certain  fe- 
male child,  whose  name  to  the  jurors 
was  unknown."  The  prisoner  was 
convicted,  and  the  fifteen  Judges  held 
the  ooovictioD  right.  Rex  v.  Smith, 

151 

t.  Ib  a  case  of  death  by  stabbing, 
if  die  jury  are  of  opinion  that  the 


wound  was  given  by  the  prisoner 
while  smarting  under  a  provocation 
so  recent  and  so  strong,  that  the  pri- 
soner might  be  considered  as  not  be- 
ing at  the  moment  the  master  of  his 
own  understanding,  the  offence  will 
be  manslaughter;  but  if  there  had 
been,  after  the  provocation,  sufficient 
time  for  the  blood  to  cool,  and  for 
reason  to  resume  its  seat  before  the 
mortal  wound  was  given,  the  offence 
will  amount  to  murder ;  and  if  the  pri- 
soner displayed  thought,  contrivance, 
and  design,  in  the  mode  of  possessing 
himself  of  the  weapon,  and  again  re- 
placing it  immediately  after  the  blow 
was  struck,  such  exercise  of  contriv- 
ance and  design  denotes  rather  the 
presence  of  judgment  and  reason 
than  of  violent  and  ungovernable 
passion.  Rex  v.  Hayward,  167 

d.  Any  hope  of  recovery,  however 
slight,  existing  in  the  mind  of  the  de- 
ceased, at  the  time  of  his  making  a 
declaration,  will  render  it  inadmissi- 
ble as  a  declaration  in  articulo  mortis ; 
but  where  a  deceased  knew  that  he 
must  die,  and  the  magistrate,  previous 
to  his  declaration,  desired  htm,  as  a 
dying  man  to  tell  the  truth,  and  he  re- 
pUed  that  he  would : — Held,  that  his 
declarations  were  admissible.       tlnd. 

4.  A  child  must  be  actually  wholly 
in  the  world,  in  a  living  state,  to  be 
the  subject  of  a  diarge  of  murder; 
but  if  it  is  wholly  bom,  and  is  alive, 
it  is  not  essential  that  it  should  have 
breathed ;  but  the  jury  must  be  sa- 
tisfied that  the  child  was  wholly  bom 
into  the  world  at  the  time  it  was 
killed,  or  they  ought  not  to  convict 
the  prisoner  of  murder.  Rex  y.  Brain, 

349 

5.  In  an  indictment  for  murder, 
where  the  death  is  alleged  to  have 
been  caused  by  a  wound,  it  is  not 
necessary  to  describe  either  the  length, 
breadth,  or  depth  of  such  wound. 
Rex  v.  Tamlkuon,  370 

6.  If  two  persons  fight»  and  one 
overpower  the  other,  and  knock  hiia 


MUSIC  ROOM. 


NEGLIGENCE. 
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dowDy  and  put  a  rope  round  his  neck, 
and  strangle  him,  this  will  he  murder. 
Rex  V.  Shaw^  372 

7.  A  servant  of  Mr.  C.  attempted 
to  apprehend  A.,  who  was  out  at 
night  poaching  in  a  wood,  and  he  was 
killed  by  A.  Mr.  C.  was  neither  the 
owner  nor  the  occupier  of  the  wood, 
nor  the  lord  of  the  manor,  he  having 
only  the  permission  of  the  owner  to 
preserve  game  there: — Held^  that 
this  was  manslaughter  only  in  A. 
Rex  ▼.  Addh^  dS8 

8.  The  indictment  charged  that 
the  offence  had  been  committed  by 
cutting  the  throat  of  the  deceased: — 
Heldt  that  the  "  throat"  means  what 
is  commonly  so  called,  and  that  this 
allegation  was  proved  by  shewing 
that  the  jugular  vein  was  divided,  al- 
though the  carotid  artery  was  not 
cut,  and  although  the  surgeon  stated 
that  what  he  should  call  the  throat 
was  not  cut*  Rex  v.  Edwards^     401 

MUSIC  ROOM. 

1.  A  room  used  for  public  music 
or  dancing  is  within  the  stat.  %5  Geo. 
2,  c.  56,  although  it  is  not  exclusive- 
ly used  for  those  purposes,  and  al- 
though no  money  be  taken  for  admis- 
sion; but  the  mere  accidental  or  oc- 
casional use  of  a  room  for  either  or 
both  those  purposes  will  not  be  within 
that  statute.  Gregory  v.  ri*^*,     271 

2.  Proof  that  there  is  nothing 
painted  on  the  house  denoting  that 
it  is  licensed  under  that  statute,  is 
mfficient  pnm&  fade  evidence,  in  an 
action  for  penalties,  that  it  is  unli- 
censed. .   Ihid, 

3.  If  a  room  be  continually  used 
for  the  purpose  of  music  and  dancing, 
it  will  be  for  the  jury  to  say  whether 
it  is  not  kept  for  those  purposes; 
and  a  room  kept  for  drinking,  music, 
and  dancing,  is  within  the  stat.  25 
Geo.  2,  c.  36.    Gregory  v.  Tavernor, 

280 


VOL.  VI. 


NEGLIGENCE. 

See  Witness,  8,  9. 

1.  Where,  through  negligent  and 
careless  driving,  one  vehicle  is  caused 
forcibly  to  strike  against  another,  an 
action  on  the  case  is  maintainable  for 
the  injury  done,  although  it  be  im- 
mediate upon  the  violence,  unless  the 
act  producing  it  be  a  wilful  act.  fViU 
Uams  V.  Holland,  23 

2.  If  an  injury  be  occasioned  parf/y 
by  the  negligence  of  the  plaintiff,  and 
partly  by  that  of  the  defendant,  the 
plaintiff  cannot  maintain  any  action. 

Ibid. 

3.  If  a  servant  driving  his  master's 
cart,  on  his  master's  business,  make 
a  detour  from  the  direct  road  for 
some  purpose  of  his  own,  his  master 
will  be  answerable  in  damages  for  any 
injury  occasioned  by  his  careless  driv- 
ing while  so  out  of  his  road.  But  if 
a  servant  take  his  master's  cart  with- 
out leave,  at  a  time  when  it  is  not 
wanted  for  the  purposes  of  business, 
and  drive  it  about  solely  for  his  own 
purposes,  the  master  will  not  be  an- 
swerable for  any  injury  he  may  do. 
Joel  V.  Morrison,  501 

4.  A.  had  let  a  horse  and  gig  to 
B.  for  a  journey.  B.  afterwards  de- 
sired C.  to  drive  it  back  for  him,  and 
return  it  to  A. ;  as  C.  was  doing  so, 
the  defendant  negligently  drove  his  gig 
against  the  horse  of  A.  and  killed  it : 
— Heldt  that,  in  an  action  brought  by 
A.  for  the  injury  to  his  reversionary 
interest  in  the  horse,  C.  was  not  a 
competent  witness  for  the  plaintiff 
without  a  release.  Heming  v.  Eng^ 
lish,  542 

5.  In  an  action  for  damage  done 
to  the  plaintiff's  horse  and  cart  by 
the  negligent  driving  of  the  defen- 
dant's servant,  the  plaintiff's  servant, 
who  was  driving  his  cart  at  the  time 
of  the  accident,  is  not  a  competent 
witness  for  the  plaintiff  without  a  re- 
lease; and  the  stat.  3  &  4  Will.  4,  c. 
42,  s.  26,  has  made  no  alteration  in 
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NUISANCE. 


OATH,  UNLAWFUL. 


the  law  on  this  point.    Harding  v. 
Cobley,  664 

6.  Where  a  pnbh'c  company  has 
the  right  by  law  of  taking  up  the  pave-' 
ment  of  the  street  for  the  purpose  of 
laying  down  pipes,  the  workmen  they 
employ  are  bound  to  use  such  care 
and  cauiion  in  doing  the  work  as  will 
protect  the  King's  subjects  (them- 
selves using  reasonable  care)  from  inju- 
ry. And  if  they  so  lay  the  stones  as  to 
give  such  an  appearance  of  security 
as  would  induce  a  careful  person, 
using  reasonable  caution,  to  tread 
upon  tliem  as  safe,  when  in  fact  they 
are  not  so,  the  company  will  be  an- 
swerable in  damages  for  any  injury 
such  person  may  sustain  in  conse- 
quence. Drew  V.  New  River  Com" 
panVf  754 

NUISANCE. 

1.  In  an  indictment  against  a  gaa 
company  for  a  nuisance,  in  conveying 
the  refuse  of  gas  into  a  great  public 
river,  whereby  the  fish  are  destroyed, 
and  the  water  is  rendered  unfit  for 
drink,  &c.,  the  question  for  the  jury 
is,  whether  the  special  acts  of  the  par- 
ticular company  complained  of  amount 
to  a  nuisance.  Rex  v.  Medley,       292 

2.  The  circumstance,  that,  by  the 
diminution  of  fish,  a  considerable 
number  of  fishermen  are  thrown  out 
of  employ,  is  not  of  itself  sufficient 
ground  to  sustain  such  an  indictment. 

Ibid. 

d.  The  directors  are  answerable 
for  an  act  done  by  their  superintea- 
dant  and  engineer,  under  a  general 
authority  to  manage  the  works, 
though  they  are  personally  ignorant 
of  the  particular  plan  adopted,  and 
though  such  plan  be  a  departure  from 
the  original  and  understood  method, 
which  the  directors  had  no  reason  to 
suppose  was  discontinued.  Ibid, 

4.  On  the  trid  of  an  action  for  a 
nuisance,  a  witness  for  the  plaintiff 
may  be  asked  whether  he  has  not 
heard  the  plaintiff  say  that  he  had 
preferred  eight  indictments  against 


the  proprietors  of  the  works,  which 
in  the  present  action  were  chajrged  to 
be  a  nuisance.  David  v.  GrenfeUy  624 

5.  Held,  fldso,  that  a  witness  might 
be  asked  what  be  had  heard  the  plain- 
tiff say  when  the  plaindff  was  examin- 
ed as  a  witness  on  the  trial  of  one  of 
those  indictments.  Ibid, 

6.  If  a  party,  having  a  house  in  a 
street,  exhibit  effigies  at  his  windows* 
and  thereby  attract  a  crowd  to  look 
at  them,  which  causes  the  footway  to 
be  obstructed,  so  that  the  public  can- 
not pass  as  they  ought  to  do,  this  is 
an  indictable  nuisance,  and  it  is  not 
at  all  essential  that  the  effigies  should 
be  libellous;  and,  sembU,  that  it  is 
not  necessary  to  shew  that  the  crowd 
consisted  of  idle,  dkorderiy,  and  dis- 
solute persons.  Rex  ▼•  Carlile^    $S6 

7.  Where  a  defendant,  indicted  fiir 
a  nuisance,  conducted  his  own  case, 
the  Judge,  at  the  conclusion  of  the 
ease  on  the  part  of  the  prosecutioii, 
warned  him  that,  if  he  called  a  wit- 
ness, or  read  any  letter  or  paper  not 
already  in  evidence,  or  opened  new 
facts,  the  counsel  for  the  prosecution 
would  hsFe  a  right  to  reply.       IbkL 

8.  Form  of  indictment.  IbiJL 

OATH,  UNLAWFUL. 

1.  Where  an  oath  was  administer- 
ed, that  the  party  taking  it  should  not 
make  buttons  under  certain  stated 
prices,  and  should  keep  all  the  secrets 
of  the  lodge: — Held,  to  be  an  ad- 
ministering of  an  unlawful  oadi  with- 
in the  statutes.  Rex  ▼.  Ball,         56$ 

2.  The  administermg  an  oath  or 
engagement  to  any  person  not  to  re- 
▼eal  the  secrets  of  any  association  is 
an  offence  within  those  statutes.  Ihid. 

S,  The  provisions  of  stat.  S7  Geo. 
d,  c.  123,  which  make  it  a  felony  to 
administer  an  unlawful  oath,  are  not 
confined  to  oaths  administered  widi 
either  a  mutinous  or  a  seditious  ob- 
ject. Rex  ▼.  Brodribb,  571 

4.  A  party  of  sixteen  persons  were 
going  out  armed  for  the  purpose  of 


PARISH  HOUSE. 


PERJURY. 
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night  poachiog;  liefore  tbey  went  out 
the  prisoner  swore  them  all  to  secrecy: 
— neld  a  felony  within  that  statute. 

Ibid. 

5.  Where  sixteen  persons  took  the 
same  unlawful  oath,  two  or  three  at  a 
time,  all  being  present: — Held,  that 
the  person  who  administered  it  might 
be  convicted  on  an  indictment  for  ad- 
ministering **  a  certain  oath  to  A.,  B., 
C,  D.,  &c.  (naming  the  whole  sixteen 
persons).  Ibid. 

6.  If  the  indictment  state  the  oath 
to  have  been  not  to  inform  or  give 
evidence  against  any  person  belong* 
ing  to  a  confederacy  of  persons  asso* 
ciated  together  **  to  do  a  certain  ille- 
gal act,"  this  is  sufficient  without  its 
being  stated  what  the  illegal  act  was. 

Ibid. 

7.  If  die  oath  administered  was  in- 
tended to  make  the  parties  to  whom 
it  was  administered  believe  themselves 
under  an  engagement,  it  is  equally 
within  the  statute  whether  the  book 
on  which  they  were  sworn  was  a  Testa- 
ment or  not.  Ibid. 

8.  An  oath  administered  in  an  ille- 
ffal  society,  by  which  the  members  of 
It  are  sworn  to  secrecy,  is  an  unlawful 
oaUi  within  the  atat.  37  <3eo.  3,  c. 
IStSf  which  is  not  confined  to  oaths 
administered  for  the  purposes  of  either 
sedition  or  mutiny.  Rex  v.  Lcvelass, 

590 

9.  Every  person  who  engages  in  an 
association,  the  members  of  which,  in 
consequence  of  being  so,  take  any  oath 
not  required  by  law,  is  guilty  of  an 
offence  within  the  stat.  57  Geo.  d,  c. 
19,  s.  25.   Rex  ▼.  Dixon,  601 

ONUS  PROBANDI. 
See  BsouT,  Rioht  to. 

OVERSEER. 
See  Poor. 

PARISH  HOUSE. 

See  EvrosKCE,  %S. 


PARISH  REGISTER. 
See  EvxDEKCfi,  23,  24,  ft6. 

PARTNERS. 
A.  had  a  claim  on  B.,  C,  and  D. 
Several  months  afterwards,  B.  signed 
a  check  for  a  larger  sum,  in  the  name 
of  himself  and  C.  and  D.,  as  his  part- 
ners, which  was  proved  to  have  passed 
through  the  hands  of  A.,  and  to  have 
been  appropriated  by  him  to  his  awn 
purposes.  A .  died : — Held,  in  an  ac- 
tion by  his  executors  against  the  three  , 
partners  for  the  original  claim,  that 
the  d\eck,pHmd  facie,  was  evidence 
of  payment;  but,  there  being  other 
circumstances  from  which  a  loan  of  its 
amount  mig^t  be  inferred,  it  was  left 
to  the  jury  to  say  whether  it  was  a 
loan  by  B.  alone,  or  by  the  partner- 
ship, although  no  memorandum  or 
acknowledgment  of  any  kind  was  pro- 
duced, by  which  the  executors  could 
ascertain  whether  it  was  a  loan.  Bos^ 
well  V.  Smith,  60 

PAYMENT. 

See  Partners,  1. 

PERJURY. 

See  Evidence,  15. 

1.  A  witness  committed  perjury  at 
the  Worcester  county  quarter  sessions, 
which  are  hdd  in  the  Guildhall  of 
Worcester,  which  is  situate  in  the 
countp  of  the  city  of  Worcester: — 
Held,  that  the  indictment  for  this  per- 
jury might  be  preferred  in  thecotrnty  of 
^c«(yof  Worcester.  Rex  s  Jones,  157 

ft.  To  prove  perjury  it  is  sufficient 
if  the  matter  aNeged  to  have  been 
falsely  sworn  be  disproved  by  one 
witness,  if^  in  addition  to  the  evidence 
of  that  witness,  there  be  proof  of  an 
account  or  a  letter  written  by  the  de- 
fendant contradicting  his  statement 
on  oath.  Rex  v.  May  hew,  515 

5.  On  the  trial  of  an  indictment  for 
perjury,  where  the  perjury  was  alleged 
to  have  been  committed  before  a  ma- 
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gistrate,  the  written  deposition  of  the 
defendant  taken  down  by  the  magis- 
trate was  put  in  to  prove  what  he  then 
swore.  After  this,  it  was  proposed  to 
call  the  attorney  for  the  prosecution, 
to  prove  some  other  matters  that  the 
defendant  then  swore,  which  were  not 
mentioned  in  the  deposition : — Held^ 
that  this  could  not  be  done.  Rex  v. 
fVylde.  380 

4.  If  in  an  indictment  for  perjury 
against  C.  D.,  it  is  averred  that  a 
cause  was  depending  between  A.  B. 
and  C.  D.,  a  notice  of  set-ofif  intituled 
in  a  cause  A.  B.  against  C.  D.,  and 
signed  by  the  attorney  of  C.  D.,  is 
not  sufficient  evidence  to  support  the 
allegation.  Rex  v.  StoveH  489 

PLATE  STAMP. 
See  Stamp,  1. 

PLEA. 

See  Assault,  1, 2. — Autrefois  Con- 
vict.— Pleading. 

1.  The  statute  7  &  8  Geo.  4,  c.  28, 
8.  2,  authorizing  the  Court  to  direct  a 
plea  of  not  guilty  to  be  entered  for  a 
party  who  stands  mute  of  malice,  or 
will  not  answer  directly  to  an  indict- 
ment, applies  to  the  case  of  a  party 
who  refuses  to  plead,  on  the  ground 
that  he  has  previously  pleaded  to  an> 
other  indictment  for  the  same  offence, 
but  which  indictment  was  not  valid  in 
consequence  of  its  having  been  found 
upon  the  testimony  of  witnesses  not 
duly  sworn  to  give  evidence  before  the 
grand  jury.  Rex  v.  Bittony  92 

2.  A  person  who  has  pleaded  to  an 
indictment  which  was  invalid,  on  ac- 
count of  its  having  been  found  upon 
the  testinumy  of  witnesses  not  duly 
sworn  to  give  evidence,  may  be  re- 
quired to  plead  to  another  indictment 
for  the  same  offence,  without  the  first 
indictment  being  quashed  by  the 
Court.  Rex  v.  Chamberlain^  95 


PLEADING. 
Amendment.  —  Apothrcart,  d.  — 
Auction,  2. — Bankrupt,  8. — Bill 
OF  Exchange,  12. — Bond,  1,  2. — 
Damages. — Debt,  2,  3, 4. — False 
Imprisonment,  5. — Goods  sold. — 
Infant,  6 . — Insolvent,  8. — Poor, 
S. — Trover,  2. 

1.  If  a  plaintiff  bring  an  action  on 
the  case,  and  state  in  his  declaration 
that  the  defendant  wrongfully  diverted 
water  from  his  mill,  and  the  defendant 
plead  not  guilty,  this  plea  merely  puts 
in  issue  the  fact  that  the  defendant 
did  divert  the  water,  and  the  plaintiff 
will  be  entitled  to  a  verdict  on  this 
plea,  although  it  be  shewn  that  the 
plaintiff  had  no  right  to  the  water  in 
respect  of  his  mill  as  it  was  modem. 
Frankum  v.  Earl  of  FiUmauih,     534 

2.  If  in  an  action  on  a  bill  of  ex- 
change,  where  there  is  a  plea  that  there 
was  no  consideration,  it  appear  at  the 
trial  that  the  plaintiff  has  not  put  any 
replication  on  the  record,  the  Judge 
will  noc  allow  a  replication  to  be  added 
at  the  assizes  without  the  consent  of 
the  defendant,  but  will  order  the  case 
to  be  struck  out  of  the  list.  Rowlinson 
v^Roantre,  651 

8.  If  a  replication  conclude  to  the 
country  with  an  "  &c.,"  and  no  iimUt' 
ter  be  added,  the  Judge  will  try  the 
cause  as  the  "&c."  is  sufficient. 
Clark  V.  Nicholson,  712 

4.  In  an  action  of  assumpsit  for  not 
completing  the  purchase  of  a  house, 
the  defendant  cannot,  under  the  gene- 
ral issue,  set  up  as  a  defence  that  the 
sale  was  a  sale  by  auction,  and  void  on 
the  ground  of  puffing,  as  this  must  be 
specially  pleaded.  Icelyy.Qrem,  671 

POACHING. 

See  Murder,  7. 
To  support  an  indictment  for  m'ght 
poaching  by  three  or  more  being 
armed,  &c.,  it  is  not  sufficient  to  prove 
that  one  of  the  prisoners  was  in  the 
place  laid  in  the  indictment,  and  that 
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the  rest  of  the  party  were  in  another 
wood  which  was  separated  from  the 
l^ace  mentioned  by  a  turnpike  road. 
MX  V.  Dowsellf  398 

POISONING. 
If  A.  sends  poison  intending  it  for 
B.  with  intent  to  kill  B.,  and  it  comes 
into  the  possession  of  C.  who  takes  it, 
but  does  not  die,  A.  may  be  indicted 
for  a  capital  offence  on  the  statute  9 
Geo.  4,  €•  31,  8.  II.    Rex  v.  Lewis, 

161 
POOR. 

1.  In  replevin,  the  defendants  a  vow- 
ed for  adistress  for  poor's  rate : — Held, 
that  one  of  the  defendants  having  acted 
as  overseer  of  the  poor  was  primd 
facie  evidence  that  he  was  so: — Held, 
also,  that,  to  let  in  secondary  evidence 
of  his  appointment,  it  was  sufficient 
proof  of  loss  that  a  witness  stated  that 
he,  at  the  desire  of  the  attorney,  had 
applied  to  the  defendant  for  his  ap> 
pointment,  and  that  he  said  that  he 
had  lost  it,  without  proving  any  search 
made.  Bristol  v.  Wait,  591 

2.  If  a  private  act  of  Parliament 
direct  that  overseers  shall  be  appointed 
"  for  the  term  of  three  years  then  next 
ensuing,"  semble,  that  an  appointment 
**  for  the  space  of  three  years  next  en- 
suing the  date  hereof,  or  until  other 
overseers  shall  be  appointed,"  is  bad. 

Ibid. 

3.  Form  of  plea  of  justification  by 
overseers.  fi02 

POSSESSION. 
See  Trespass,  1. 

POST-OFFICE. 

1.  On  an  indictment  for  embezzle- 
ment against  a  letter-carrier,  charged 
under  2  Will.  4,  c.  4,  as  a  person  em- 
ployed in  the  public  service  of  his 
Majesty,  it  is  not  necessary  to  prove 
his  appointment  as  a  letter-carrier, 
but  evidence  of  his  having  acted  as 
such  is  sufficient.  Rex  v.  Borrett,  124 

if.  If  the  wife  of  the  party  to  whom 


a  letter  is  directed  pays  the  postage  of 
the  letter,  she  is  entitled  to  demand  an 
overcharge  made  for  it;  and  a  refusal 
on  the  part  of  the  letter-carrier  to  ac- 
count for  it  to  her,  is  evidence  of  an 
embezzlement  by  him.  Ibid. 

3.  On  the  trial  of  a  person  on  the 
sut.  52  Geo.  3,  c.  143,  s.  2,  for  em- 
bezzling a  letter  containing  a  bill  of 
exchange,  he  being  at  the  time  em- 
ployed under  the  Post.-office,  it  is 
sufficient  to  prove  that  such  person 
acted  in  the  service  of  the  Post-office, 
and  it  is  not  necessary  to  go  into  proof 
of  his  appointment.  Rex  ▼•  Rees,  606 

POSTPONING  TRIAL. 

The  presentment  of  a  bill  for  a 
capital  offence  may  be  postponed  on 
affidavit  of  the  attorney  for  the  pro- 
secution of  the  illness  of  a  material 
and  necessary  witness,  although  such 
witness  have  been  examined  before  a 
magistrate,  and  his  deposition  do  not 
disclose  matter  of  sufficient  import- 
ance to  shew  that  his  evidence  was 
necessary,  as  the  important  facts  may 
have  been  discovered  since.  Rex  v. 
Palmer,  652 

PRACTICE. 

iSi^tf  Bail-Bokd. — Beoin,  Riohtto. — 
Evidence,  10,  16. — Insolvent,  2. 
— Landlord  and  Tenant,  IS. — 
Manslaughter,  2.— Mon  et  found 
ON  AH  accused  Person. — Nui- 
SANCB,  7. — Pleading,  2, 3. — Post- 
poning Trial. — Principal  and 
Accessory,  1. — Receiver,  3. — 
Special  Jury.  —  Threatening 
Letter. — ^Trespass,  2. 

1 .  Where  in  tort  there  are  several 
defendants,  if  there  be,  at  the  close  of 
the  case  for  the  plaintiff,  no  evidence 
against  some  of  the  defendants,  the 
Judges  have  resolved  that  those  de- 
fendants against  whom  there  is  no 
evidence  shall  be  immediately  acquit- 
ted, and  that  their  acquittal  shall  not 
be  delayed  till  the  case  of  the  other 
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defendants  is  gone  into.  Child  v. 
Chamberlain,  213 

2.  The  rule,  with  respect  to  de«> 
fendants  not  fixed  by  the  evidence,  is, 
that  the  verdict  in  their  favour  is  to 
be  given  at  the  close  bf  the  plaintiff's 
case.  Russell  y.  Rider,  416 

S.  A  defendant's  counsel,  in  ad« 
dressing  the  jury,  has  no  right  to  say 
to  the  jury  that  he  shall  call  witnesses, 
unless  they  inform  him  that  they  are 
satisfied  that  the  defendant  is  enti- 
tled to  a  verdict  as  the  case  stands ; 
he  must  either  call  bis  witnesses,  or 
close  his  case,  without  saying  any  thing 
about  them.  Moriartyv,  Brooks,  684 

PRINCIPAL  AND  ACCESSARY. 
See  Receivers. 

1.  A.  was  indicted  for  larceny,  as 
a  principal,  B.  being  charged,  in  the 
same  indictment,  with  having  received 
the  stolen  property  from  A.  B.  was 
tried  at  the  Cterkenwell  Sessions  for 
the  receiving,  and  was  convicted  and 
sentenced  to  be  transported.  A.  was 
afterwards  tried  at  the  Old  Bailey  as 
the  principal,  and  acquitted: — Held, 
that,  although  B.  was  imprisoned  in 
Newgate,  in  pursuance  of  his  sen- 
tence, the  Judges  at  the  Old  Bailey 
had  no  jurisdiction  to  order  his  dis- 
charge. Ex  parte  Palmer,  IZ2 

2.  A.,  a  lad,  who  was  a  clerk  in  a 
banking-house,  robbed  his  employers, 
and  aAer  doing  so,  he  went  to  the 
lodgings  of  B.,  who  was  much  older 
than  himself,  and  who  had  relations  in 
America.  A.  stayed  twenty  minutes 
at  B.'s  lodgings,  and  after  that,  on  the 
same  night,  A.  and  B.  started  together 
by  the  coach,  and  went  from  Reading 
to  Liverpool,  intending  to  embark  for 
America: — Held,  that  on  this  evi- 
dence B.  might  be  convicted  as  an 
accessary  after  the  fact  in  harbouring, 
receiving,  and  maintaining  the  prin- 
cipal felon.  Rex  v.  Lee,  536 

PRINCIPAL  AND  AGENT. 
A.  sent  to  B.'s  agent  a  list  of  prices 


at  which  he  would  do  work.  B.  wrote 
a  letter  to  his  agent,  stating  that  be 
would  agree  to  the  prices,  if  A^  wovM 
consent  to  be  paid  at  stated  periods, 
the  first  payment  to  be  "  in  Novem- 
ber." The  agent  shewed  this  letter 
to  A.,  and  said  to  him  that  he  might 
consider  the  lOOL  to  be  payaMe  on 
the  1st  of  November.  A.  afte^ards 
did  the  work  for  B.  It  was  lefit  to  the 
jury  to  say,  whether  that  which  the 
agent  said  to  A.  formed  a  part  of  the 
actual  contract  between  the  parties,  or 
whether  it  was  a  mere  observation  by 
the  agent  himself.  Knapp  v.  Harden, 

745 
PRINTER, 
See  Tbads,  Usage  ot. 

PRIVILEGED  COMMUNICA- 
TION. 

See  Evidence,   12,   14.   15»  ^.-^ 

LlEEL,  9.— StANDBB,  2* 

PROMOTIONS,  412.  807. 

RABBITS. 

Destroying  rabbiu  in  the  night- 
time, in  a  rick-yard  in  which  they 
were  kept,  is  not  a  misdemeanour  on« 
der  the  stat.  7  &  8  Geo.  4,  o.  M, 
s.  30.  Rex  V.  Oarrett,  SG9 

RAPE. 

See  Misdemeanour. 

1 .  In  cases  of  rape,  &c.,  the  capi- 
tal offence  is  completed  if  there  be 
penetration,  although  there  has  been 
no  emission,  and  the  prisoner  has 
been  interrupted  in  the  commission  of 
the  offence.  Rex  v.  Cozins,  SH 

2.  On  the  trial  of  an  indictment 
for  a  rape  the  prosecutrix  may  be 
asked,  whether,  previously  to  the 
commission  of  the  alleged  offence, 
the  prisoner  has  not  had  intercourse 
with  her  by  her  own  consent.  Rex  v. 
Martin,  56« 
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REPAIRS. 
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RECEIVERS. 

1.  In  an  indictment  for  the  lubstan- 
tive  felony  of  receiving  stolen  goods, 
an  allegatron  that  the  goods  were  stolen 
•*bj  a  certain  evil-disposed  person  "  is 
good,  without  stating  the  name  of  the 
principal  felon,  or  averring  that  he  is 
unknown.    Rex  r.  Jervis,  156 

S.  A.  and  B.  were  indicted  for  lar- 
cenv  as  principals.  A.  had  been  sent 
by  his  master  to  deliver  goods  to  6. 
He  only  delivered  part,  and  the  rest 
was  stolen  and  found  in  the  possession 
of  B. : — Heid^  that  it  was  a  question 
for  the  jury,  whether  B.  was  present 
at  the  time  when  A.  separated  the 
portion  stolen  from  the  bulk,  for  that 
if  he  was,  both  were  rightly  charged 
as  principals.  Rex  v.  BuUeriSf      147 

3.  If  prisoners  be  charged  by  se- 
veral indictments  with  receiving  sto- 
len goods: — Semble^  that,  in  strict 
law,  any  receiving  that  was  before  the 
one  in  the  indictment  which  is  being 
tried  may  be  given  in  evidence,  al- 
though itself  we  subject  of  another 
indictment;  but,  if  given  in  evidence, 
the  other  indictment  ought,  as  matter 
of  candour,  to  be  given  up.  Rex  v. 
Davis,  177 

4.  It  makes  no  difference  whether 
a  receiver  receives  for  the  purpose  of 
profit  or  advantage,  or  whether  he 
does  it  to  assist  the  thief.  Ibid. 

5.  If  a  receiver  of  stolen  goods  re- 
ceive the  property  for  the  mere  pur- 
pose of  concealment,  without  deriving 
any  profit  at  ail,  he  is  just  as  much 
a  receiver  as  if  he  had  purchased  it. 
Rex  V.  Richardson,  335 

6.  Stolen  property  being  found 
concealed  in  an  old  engine-house, 
and,  it  being  watched,  the  prisoners 
were  seen  taking  it  away: — Held, 
that,  to  warrant  the  conviction  of  the 
prisoners,  on  an  indictment  charging 
them  as  receivers,  the  jury  must  be 
satisfied  that  the  property  had  been 
stolen  by  some  other  person  to  the 
knowledge  of  the  prisoners,  and  that 
there  should  be  some  evidence  to 


shew  that  such  was  the  case : — Held, 
also,  that  the  evidence  given  in  this 
case  would  warrant  a  conviction  for 
the  stealing.  Rex  v.  DensUy,       399 

RECOGNIZANCE. 
The  Court  at  the  Old  Bailey,  three 
of  the  Judges  being  present,  refused 
to  discharge,  without  the  preferring 
of  any  bill,  the  recognisances  of  pro- 
secutors, being  members  of  a  society 
for  promoting  religious  knowledge 
among  the  poor,  who  had  caused  a 
servant  to  be  committed  for  embez- 
zlement, the  application  not  being 
made  on  the  ground  of  any  defect  in 
the  evidence,  but  on  the  ground  that 
they,  the  prosecutors,  thought  that 
the  reformation  of  the  offender  would 
be  best  promoted  by  such  a  course* 
But  where  parish  officers  were  under 
recognizances  to  prosecute  a  pauper 
for  obtaining  money  under  false  pre* 
tences,  a  Judge  at  the  assizes,  on  mo* 
tion,  permitted  the  recognizances  to  be 
withdrawn,  the  party  having  been  in 
prison  for  several  weeks,  and  the  parish 
being  unwilling  to  indict.  Rex  v.  Paul, 
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RECORD  ROLL. 
See  EviDBNCE,  20. 

REGISTER,  PARISH. 

See  Evidence,  23,  24,  25. 

RELEASE. 
iSee  Neoligencb,  4,5. — Witness,  13. 

REPAIRS. 
See  Landlord  and  Tenant,  1»  3, 7, 8» 
If  a  tenant,  who  is  bound  to  repair, 
leave,  and  at  the  end  of  the  tenancy 
the  premises  be  out  of  repair,  the 
jury  may  give  the  landlord,  in  an  ac- 
tion against  the  tenant,  not  only  the 
amount  of  the  actual  expense  of  the 
repairs,  but  also  a  compensation  for 
the  loss  of  the  use  of  the  premises 
while  they  were  undergoing  repair. 
Woods  V.  Pope,  782 
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SCHOOL. 


REPLICATION. 
See  Pleading. 

RIOT. 

1.  A  riot  is  not  the  less  a  riot,  nor 
is  an  illegal  meeting  the  less  an  ille- 
gal meeting,  because  the  proclama- 
tion from  the  Riot  Act  has  not  been 
read,  the  effect  of  that  proclamation 
being  to  make  the  parties  guilty  of  a 
capital  ofience  if  they  do  not  disperse 
within  an  hour;  but,  if  that  procla- 
mation be  not  read,  the  parties  are 
guilty  of  the  common  law  offence, 
which  is  a  misdemeanour,  and  all  ma- 
gistrates, constables,  and  even  private 
individuals,  are  justified  in  dispersing 
the  offenders;  and,  if  they  cannot 
otherwise  succeed  in  doing  so,  they 
may  use  force.  Without  any  procla- 
mation at  all,  if  a  meeting  is  illegal, 
a  party  who  attends  it,  knowing  it  to 
be  so,  is  guilty  of  an  offence.  Rex  v. 
Fursey^  81 

%•  A  meeting  called  "to  adopt  pre- 
paratory measures  for  holding  a  na- 
tional convention,"  is  an  illegal  meet- 
ing. Ibid. 

S.  Every  man  has  a  right  to  work 
for  the  best  price  he  can  get ;  but,  if 
others  choose  to  work  for  less  than 
the  usual  prices,  the  law  will  not  per- 
mit that  violence  should  be  committed 
towards  them,  or  towards  those  by 
whom  they  are  employed,  or  those 
with  whom  they  are  connected.  Rex 
v.  Bait,  329 

RIOTERS,  INJURIES  BY. 

Where  a  party  of  coal-whippers, 
having  a  feeling  of  ill-will  to  a  coal- 
lumper  who  paid  less  than  the  usual 
wages,  created  a  mob,  and  riotously 
went  to  the  house  where  he  kept  his 
pay- table,  and  cried  out  that  they 
would  murder  him,  and  began  to 
throw  stones,  brick-bats,  &c.,  and 
broke  windows  and  partitions,  and 
part  of  a  wall,  and  continued,  after 
his  escape,  throwing  stones  at  the 
bouse  till  they  were  compelled  to  de- 


sist by  the  threats  of  the  police: — 
Held^  that  they  might  be  convicted  of 
beginning  to  demolish,  under  the  stat. 
7  &  8  Geo.  4,  c.  SO,  s.  8,  though 
their  principal  object  was  to  injure 
the  lumper,  provided  it  was  also  their 
object  to  demolish  the  house,  either 
on  account  of  its  being  used  by  him 
or  his  men,  and  though  they  bad  not 
any  ill-will  against  the  owner  of  the 
house  personally.  Rex  v.  Baii^    S29 

RULES. 
The  rules  of  pleading  of  H.  T. 
4  Will.  4,  are  part  and  parcel  of  the 
law  of  the  land.  Roffeyy.  Smithy  662 

SACRILEGE. 

A  dissenting  meeting-house  is  not 
within  the  statute  7  &  8  Geo.  4,  c.  29, 
8.  10,  which  makes  it  a  capital  of- 
fence to  "  break  and  enter  any  church 
or  chapel,  and  steal  therein,"  &c. 
Rex  V.  Richardson^  835 

SCHOOL. 

1 .  The  master  of  an  ancient  en- 
dowed school  is  entitled  to  the  school 
house,  unless  he  has  been  in  due  man- 
ner amoved  from  his  office  by  those 
having  authority  to  do  so.  Doe  d. 
Coyle  V.  Cole,  859 

2.  The  neglecting  of  the  scholars 
would  be  a  good  ground  of  amotion. 

Ibid. 

8.  The  vicar  of  the  parish  cannot 
recover  the  school-house  by  eject- 
ment, although  it  may  have  been 
built  on  what  is  evidently  part  of  the 
churchyard,  if  it  appear  that  the  house 
was  built  on  the  site  of  a  very  old 
school-house,  the  site  of  which  might 
have  been  granted  before  the  dis- 
abling statutes ;  but  if  a  part  of  the 
house  is  built  on  ground  taken  from 
the  churchyard  recently,  the  vicar 
may  recover  that  part.  Ibid. 

4.  Where  a  vicar  brings  ejectment 
claiming  in  right  of  his  vicarage,  a 
letter  written  by  a  former  vicar  is 
admissible  in  evidence  for  the  defen- 


SHERIFF. 


SHIPPING. 
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dant ;  and  a  witness  for  the  lessor  of 
the  plaintiff  may  be  asked  as  to  what 
is  inscribed  on  a  tablet  fixed  up  in  the 
church.  Ibid* 

SERVANT. 
See  Master  and  Servant. 

SESSIONS. 
See  EviDENCEi  11,13. 
The  justices  of  Middlesex,  in  ad- 
dition to  the  four  quarter  and  four 
general  sessions  which  they  had  been 
previously  in  the  habit  of  holding, 
appointed  other  original  intermediate 
sessions: — Held,  that  they  had  a  right 
to  do  so,  and  that  an  indictment  found 
at  one  of  such  additional  sessions  was 
valid  in  point  of  law.  Rex  v.  Mul- 
laney,  96 

,  SEWER. 

See  Neolioence,  6. 

1.  A  surveyor,  who  gives  direc- 
tions in  the  progress  of  the  work  of 
making  a  sewer,  is  liable  to  an  action 
for  a  penalty  inflicted  by  an  act  of 
Parliament  upon  any  person  who  al- 
ters, covers  in,  or  arches  over  any 
drain,  &c.  contrary  to  the  consent  of 
trustees  mentioned  therein.  Wood" 
ward  V.  Cotton,  491 

2.  The  arching  over  an  old  ditch 
of  smaller  dimensions  than  were  men- 
tioned in  a  consent  to  the  making  of 
a  sewer  in  writing  by  certain  trustees 
under  an  act  of  Parliament,  was  held  to 
be  a  breach  of  an  enactment  providing 
that  no  ditch,  drain,  or  other  water- 
course should  be  narrowed,  filled  up, 
altered,  covered  in,  or  arched  over 
mthout  the  consent  of  such  trustees, 
nor  in  any  other  manner  than  should 
be  expressed  in  such  consent.      Ibid. 

SHEEP-STEALING. 
In  an  indictment  for  sheep-stealing, 
a  rig  sheep  is  properly  described  as 
"  one  sheep."   Hex  v.  Stroud,      5S5 

SHERIFF. 
See  Execution. 
1.  A  sheriff  is  not  bound  to  exe- 


cute a  criminal  who  is  sentenced  to 
death  in  his  county,  if  such  criminal 
is  not  in  his  custody;  and  if  it  is  in- 
tended by  the  Court  which  passed  the 
sentence  that  the  sheriff  should  do 
execution,  there  should  be  a  special 
mandate  to  the  party  having  the  pri- 
soner in  custody  to  deliver  him  to  the 
sheriff,  and  another  to  the  sheriff  to 
receive  the  prisoner,  and  execute  him. 
Rex  V.  AfUrobus,  784 

2.  On  a  question  whether,  by  cus* 
tom,  a  sheriff  of  the  county  is  exempt 
from  the  duty  of  executing  criminals 
in  his  county,  and  whether,  by  cus- 
tom, the  sheriffs  of  a  city  are  bound 
to  do  it,  evidence  of  reputation  is  not 
receivable.  Ibid* 

3.  On  the  trial  of  an  information 
against  a  sheriff  for  refusing  to  exe- 
cute a  criminal,  the  warrant  to  a 
former  sheriff  commanding  him  to 
gibbet  an  offender,  and  a  craving  by 
that  sheriff  of  an  allowance  of  his  ex- 
penses in  so  doing,  which  were  al- 
lowed by  the  Chancellor  of  the  Ex- 
chequer, are  receivable  in  evidence. 

Ibid. 
SHIPPING. 

1.  In  an  agreement  under  seal  for 
the  hire  of  the  cabins  and  accommo- 
dations for  passengers  in  a  ship, 
there  was  a  stipulation,  that,  if  it 
should  be  necessary  for  the  conve- 
nience, and  at  the  request  of  the  hi- 
rer, to  put  into  an  intermediate  port 
for  stock  or  otherwise,  he  (the  hirer) 
would  pay  all  port  and  necessary 
charges  consequent  thereon: — Held, 
that  this,  in  connection  with  cove- 
nants to  promote  the  comfort  and 
convenience  of  the  hirer  and  his  pas- 
sengers, raised  an  implied  covenant^ 
on  the  part  of  the  captain  who  let  the 
cabins,  &c.,  to  put  into  any  such  port, 
if  required.    Corbyn  v.  Leader,      S% 

2.  There  was  also  a  covenant  on  the 
part  of  the  letter,  io  permit  and  suffer 
the  hirer  to  stow  away  the  baggage  of 
the  passengers  in  a  part  of  the  hold :— • 
Held,  that  this  fairly  imported  that 
there  should  be  some  demand  or  re- 
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SLANDBR. 


SPECIAL  JURY. 


qvesi  made  by  the  hirer  for  the  clear- 
ing of  the  space  agreed  on.         Ibid^ 

S»  A  covenant  to  keep  up  a  supply 
of  the  necessary  and  usual  quantity  of 
water»  for  the  use  of  paasengersy  &c., 
is  not  broken  by  a  deficiency  for  a 
short  time,  occasioned  by  the  unusual 
length  of  the  voyage.  lindm 

4»  It  is  the  duty  of  the  captain  of 
a  merchant  vessel,  in  case  of  miscon- 
duct  of  one  of  the  crew*  previously 
to  the  inflictioQ  of  punishment,  to  in- 
stitute inquiry,  with  the  assistance  of 
others,  and  to  have  the  result  entered 
in  the  log.  Murray  v.  MoiUrie,   47 1 

5.  A  seaman  employed  in  cutting 
blubber  on  board  a  whaler,  in  conse- 
quence of  a  quarrel  with  the  captain, 
followed  by  a  blow  from  the  mate, 
threw  down  his  knifo,  and  refused  to 
do  any  more  work  in  the  ship:— 
HeUf  that  such  conduct  was  an  of- 
fence justifying  moderate  punish- 
ment; and  that,  although  the  punish- 
ment were  excessive,  yet»  if  the  sea^ 
man,  by  some  concession,  might  have 
put  an  end  to  it,  and  refused,  he 
could  not  recover  damages  for  the 
continuation  of  the  punishment  after 
such  refusaL  lUd. 

SHOOTING. 
See  Indictmeht,  9. 
A.  had  the  barrels  of  a  double  bar- 
rdled  percussion  gun  detached  from 
the  stock  and  lock.  By  striking  the 
percussion  cap,  which  was  on  the 
nipple  of  one  of  the  barrels,  he  fired 
it  and  shot  B. : — Held  to  be  within 
the  Stat.  9  Geo.  4,  c.  84,  ss.  11  and  12. 
Rex  V.  Coales,  S94 

SIMILITER. 

See  Pleading,  9. 

SLANDER. 

See  Libel. 

1.  The  question  in  an  action  for 

words  is  not  what  the  party  using 

them  considered  their  meaning,  by 

any  secret  reaervatipn  in  his  own 


mindt  but  what  he  meant  to  have  un- 
derstood as  their  meaning  by  the 
party  to  whom  he  uttered  tbenu 
Read  v.  Ambridge^  dOS 

2.  The  plaintiff,  a  dissenting  mi- 
nister, accompanied  by  a  friend,  went 
to  the  defendant,  who,  in  answer  to 
questions  put  by  the  plaintiff  and  his 
friend,  stated  that  his  (the  defen- 
dant's) wife  had  been  cautioned 
against  the  plaintiff  as  a  drunkard, 
&c. : — Heldf  that  this  was  a  privileg- 
ed communication,  and  that  slander- 
ous expressions  used  in  it  were  not 
actionable,  if  the  defendant  spoke 
band  fide^  and  was  not  actuated  by 
malice: — Held^  also,  that  it  was  in- 
cumbent on  the  plaintiff  to  prove  that 
the  defendant  was  actuated  by  mali- 
cious motives.  Warr  v.  /oUy,      497 

8.  If  a  defendant,  in  an  action  for 
verbal  slander,  ai  ike  iime  of  speak" 
ing  the  slander  gave  up  the  name  of 
the  person  from  whom  he  heard  Ut 
this  IS  no  justification;  but,  if  he  did 
this*  and  at  the  trial  prove  that  he 
did  in  fact  hear  the  sUnder  from  that 
person,  it  will  go  in  mitigation  of 
damages.  Bennett  v.  Bennett^      688 

SOCIETY  (ILLEGAL). 
See  Oath. 

SPECIAL  JURY.  1. 

1.  If  a  rule  be  obtained  on  Satur- 
day  to  make  a  cause  a  special  jury, 
which  is  marked  aa  a  speoai  jury  at 
two  o'clock  on  that  day,  and  notiee 
of  it  is  given  to  the  phuntiff's  attor- 
ney at  seven  o'clock  on  that  evening* 
the  cause  being  in  the  list  for  Mon- 
day, the  Judge  will  try  it  in  its  order 
on  Monday  as  a  common  jury  cause, 
although  there  be  an  aflSdavit  of  me- 
nu. Johnson  v.  Blackmelif  986 

2.  Semble^  that  an  action  for  a  li» 
bel  in  a  newspaper  is  a  fit  cause  to  be 
tried  by  a  special  jury  if  there  be  spe- 
cial pleas  of  justification,  but  not  if 
the  general  issue  only  were  pleaded. 
RobetU  V.  Brotm^  757 


STATUTE. 

STABBING. 
A.  was  indicted  for  stabbing  B., 
there  being  another  indictment  against 
him  for  stabbing  C: — Held,  that,  on 
the  trial  of  the  indictment  for  ntab- 
bing  B.,  both  C.  and  the  surgeon 
might  be  asked  as  to  what  kind  of 
wound  C.  received,  with  a  view  of 
identifying  the  instrument  used.  Rex 
V.  Fwrzey^  81 

STAMP. 
See  Bill  or  Ezchanos,  9. 

1.  A  person  may  be  found  guilty 
under  the  stats.  13  Greo.  3,  c.  52,  s. 
14,  and  38  Geo.  3,  c.  69,  s.  7,  if  he 
be  proved  to  have  transposed  the 
mark  of  the  Goldsmiths'  Company 
from  one  gold  ring  to  another,  al- 
though both  rings  be  genuine,  and 
although  the  jury  may  be  of  opinion 
that  he  did  so  without  any  fraudulent 
intention.  Rex  v.  Ogden^  631 

ft.  If  an  instrument  offered  in  evi- 
dence is  objected  to  as  being  impro- 
perly stamped,  the  party  offering  it 
may  either  go  into  the  rest  of  his  evi- 
dence, and  send  the  instrument  to  the 
Stamp  Office  to  be  stamped  anew, 
taking  the  chance  of  its  coming  back 
BufBciently  early,  or  his  counsel  may 
argue  the  objection  taking  the  stamp 
t»  it  is;  but,  if  the  instrument  be 
sent  away  to  the  Stamp  Office,  the 
Judge  will  not  allow  any  argument 
as  to  the  original  stamp  being  proper. 
Beckwith  v.  Benner,  681 

STATUTE. 
See  Evidence,  22. 

A  tender  to  be  good  must  be  un- 
conditional, so  that  if  the  plaintiff* 
take  the  money,  and  there  be  more 
due,  he  may  still  bring  an  action  for 
the  residue;  therefore,  where  a  plain- 
tiff* offered  to  take  a  sum  tendered  in 
part  of  his  demand,  and  the  defen- 
dant would  only  allow  him  to  take  it 
"  as  a  settlement :" — HeU  not  a  good 
tender.  Mitchell  v.  King^  237 
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THREATENING  LETTER. 

If  a  party  be  indicted  for  sending 
a  threatening  letter,  the  Court  mil, 
on  motion  of  the  prisoner's  counsel, 
as  soon  as  the  bill  is  found,  order 
that  the  letter  be  deposited  with  the 
officer  of  the  Court,  that  the  prison- 
er's witnesses  may  inspect  it.  Rex  v. 
Harrie^  150 

TOLL. 

See  EviDEVCS,  18, 19, 20. — Use  and 

Occupation. 

1.  In  an  action  of  debt  ^  the 
lessee  of  the  corporation  of  N.  for 
toll  traverse  for  a  waggon,  and  a 
market  toll  for  cattle,  it  was  held  that 
an  information  quo  warranto  by  the 
Attorney-General  of  Queen  Elizabeth 
against  the  corporation,  in  respect  of 
the  customs  they  claimed  and  used, 
was  not  receivable  in  evidence,  as  it 
did  not  appear  that  it  was  prosecuted, 
such  an  information,  like  an  indict- 
ment, not  being  evidence,  unless  there 
be  the  finding  of  a  jury  upon  it:^- 
Lancum  v.  LoveU,  437 

2.  Held,  siso,  that  an  exemplification 
of  a  judgment  in  an  action  of  trespass 
by  the  corporation,  for  setting  up  a 
stall  in  a  market,  with  a  justification 
pleaded  of  such  right  without  paying 
toll,  was  not  inadmissible,  as  it  might 
connect  itself  with  the  issue  in  the  pro- 
gress of  the  cause.  fbid* 

3.  If  the  lessee  of  tolls  under  a 
corporation  vary,  by  temporary  agree- 
ment, the  amount  of  toll  claimed  of 
individuals,  it  will  not  affect  the  right 
to  the  tolls,  if  it  appear  to  have  been 
a  variation,  not  for  the  purpose  of 
claiming  more  at  one  time  than  an- 
other, but  for  the  convem'ence  of  both 
parties.  Ibid. 

TRADE,  USAGE  OF. 

1.  Semble,  that  there  is  in  fact  a 
usage  of  trade  between  the  printers 
and  proprietors  of  newspapers,  that 
the  latter  should  give  to  the  former 
four  weeks'  notice  of  taking  the  work 
from  them,  or  pay  them  four  weeks' 
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TRESPASS. 


TROVER. 


wages ;  but  such  usage  seems  not  to  be 
mutual.  Cunningham  V.  Fonbkm^,  44 
2 .  An  usage  of  trade  must  be  proved 
by  instances,  and  cannot  be  supported 
by  evidence  of  opinion  merely.    Ibid* 

TRANSPOSING  STAMP. 

See  Stamp,  1. 

TREATING. 

See  Election. 

TRESPASS. 
See  Trover,  4. 

1 .  A .  hired  a  steam-boat  for  the  day, 
to  convey  himself  and  others,  not  ex- 
ceeding fifty  in  number,  on  an  ex- 
cursion. The  captain,  steward,  and 
crew,  were  the  servants  of  and  paid 
by  the  proprietor.  A  stranger,  not 
of  the  party,  was  allowed  to  come  on 
board  by  the  captain ;  and,  being  de- 
sired to  quit,  refused,  whereupon  A., 
with- the  assistance  of  others,  removed 
him  by  force : — Heldf  that  A.  had  not 
such  posseision  of  the  vessel  as  justi- 
fied them  in  so  doing.  Dean  v.  Hoggt 

54 

2.  Trespass  and  expulsion  against 
three,  with  a  count  for  imprisonment. 
The  expulsion  having  been  proved 
i^ainst  the  three  defendants,  the  plain- 
tilTs  counsel  went  into  evidence  of  the 
imprisonment,  but  that  appeared  to 
have  been  by  one  of  the  defendants 
only : — Held,  that  the  plaintiff's  coun- 
sel could  not  abandon  the  first  tres- 
press  proved  against  all  three,  and  go 
on  with  the  case  as  to  the  imprison- 
ment by  the  one  defendant  alone. 
Tail  V.  Harris,  73 

S.  Under  "  Not  guUty"  in  trespass, 
that  only  can  be  given  in  evidence 
which  shews  that  the  defendant  did 
not  do  the  act  complained  of.  Pearcy 
V.  Waiter,  232 

4.  A.  kept  a  shop,  in  the  window  of 
which  goods  were  ticketed  at  certain 
prices.  B.  entered  the  shop  and  de- 
manded one  of  the  articles  at  the 
price  marked,  which  the  shopman  re- 
fused to  let  him  have,  and  desired 


him  to  leave  the  shop.  B.  refused, 
and  the  shopman  struck  him.  Upon 
this  A.  came  into  the  shop,  and  ga^e 

B.  into  custody : — Held,  that  B.  was 
a  trespasser  in  remaining  in  the  shop 
after  he  had  been  told  to  leave  it  by 
the  agent  of  the  owner : — Held,  also* 
that  A.  was  not  liable  for  the  assault 
committed  by  the  shopmen  before  he 
came  into  the  shop.  Timothy  v.  Simp* 
son,  499 

5,  If  a  person  does  not  assist  in  a 
trespass,  either  in  word  or  deed,  he  is 
not  liable  for  it.  Ibid* 

TROVER. 

See  Bill  of  Exchange,  I. — Jukt^ 

Discharge  of,  1 . — ^Lien. 

1.  A.,  having  been  bail  for  D.« 
went  accompanied  by  B.  and  C.  to 
the  lodgings  of  D.,  telling  her  that  B. 
and  C.  were  officers,  who  would  take 
her  to  gaol  if  she  did  not  give  htm  se- 
curity for  his  debt.  B.  and  C.  were 
not  officers,  and  had  no  authority  to 
take  D.  D.  gave  A.  a  number  of 
articles,  and  signed  a  paper  stating 
that  the  articles  were  deposited  with 
A.  for  security,  and  that  he  might  sell 
them  if  he  was  not  paid  in  forty-two 
days : — Held,  that  D.  might  recover 
the  value  of  the  articles  in  trover; 
and  that  as  B.,  C,  and  D.  acted  in 
concert,  the  verdict  must  pass  against 
all  three,  although  it  appeared  that 

C.  and  D.  never  had  any  of  the  goods* 
Bloomfield  v.  Blake,  75 

2.  If  a  defendant  in  trover  plead 
that  the  goods  "  are  not  nor  were  the 
property"  of  the  plaintifT,  in  manner 
and  form  as  in  the  declaration  is  al- 
leged, (concluding  to  the  country), 
this  will  be  taken  to  be  an  informal 
plea,  traversing  the  allegation  of  the 
declaration,  that  the  plaintiff  **  was 
possessed"  of  the  goods  ^'as  of  his 
own  property  ;*'  and,  therefore,  on  this 
plea,  it  will  be  a  good  defence  to  shew 
that  the  goods,  though  the  property  of 
the  plaintiff,  had  been  pledged  by  him 
as  a  security  for  money.  Samuel  t. 
Morris,  620 


UNDERTAKING. 


WARRANT  OF  ATTORNEY.  85S 


Whether  this  plea  would  not  be  bad 
oo  special  demurrer — qtuere?     Ibid. 

S.  A  person  having  a  bill  to  take 
up  applied  to  a  firm  for  assistance, 
who,  not  having  cash,  drew  and  in- 
dorsed a  bill,  and  gave  it  to  him  to  get 
discounted,  that  they  might  be  able  to 
lend  him  the  money.  The  person  so 
entrusted  also  indorsed  the  bill,  and 
left  it  with  a  bill  broker  for  discount. 
The  bill  broker,  being  indebted  to  a 
widow  who  carried  on  business  as  a 
coal  merchant,  took  the  bill  to  her 
counting-house  and  indorsed  it,  and 
there  gave  it  to  her  son,  who  man- 
aged her  business,  and  who  entered  it 
in  her  cash  book  as  so  much  received 
on  account.  There  was  contradictory 
evidence  as  to  the  son's  knowledge  at 
the  time  he  received  the  bill  of  the 
circumstances  under  which  it  had  been 
obtained;  but  he,  on  being  informed 
of  them  afterwards,  refused  to  give 
tlie  biU  to  the  drawer,  who  brought  an 
action  of  trover  against  him  for  it. 
The  jury  found  that  the  bill  was  not 
taken  bond  fide,  and  without  notice  of 
the  circumstances;  and  it  was  held  that 
the  action  was  maintainable  against  the 
son,  and  need  not  be  brought  against 
the  mother.    Cranch  v.  Whtte^     767 

4.  If  a  tenant  of  land,  during  his 
tenancy,  remove  a  dung  heap,  and,  at 
the  time  of  his  so  doing,  digs  into  and 
removes  virgin  soil  that  is  beneath  it, 
the  landlord  may  maintain  either  tres- 
pass de  bonis  asportatis  or  trover  for 
the  removal  of  the  virgin  soil.  Hig' 
gon  V.  Mortimer.  6 16 

UNDERTAKING. 
A.  gave  an  undertaking  to  pay  C. 
SSL  upon  the  execution  of  a  mortgage 
from  S.  to  B.  S.  conveyed  to  B.  the 
property  intended  to  be  the  subject  of 
the  mortgage,  by  assigning  it  to  him 
in  trust  to  sell  it,  and  for  B.  to  pay  him- 
self the  sum  that  he  had  advanced,  and 
to  pay  22/.  to  C.  as  part  of  his  claim, 
and  after  other  payments,  which  were 
specified,  to  pay  the  surplus  to  S. — C. 
was  not  only  aware  of  this  arrange- 


ment, but  was  at  one  time  intended  to 
have  been  a  trustee  under  the  deed  of 
assignment : — Held,  that  this  convey- 
ance was  a  mortgage  within  the  mean- 
ing of  the  undertaking;  but  that  C. 
could  not  recover,  in  an  action  on  the 
undertaking,  the  22/.  mentioned  in 
the  deed,  as  he  had  allowed  that  to 
become  a  subject  of  the  trusts.  Crook 
V.  Beetham,  761 

UNLAWFUL  OATH. 
See  Oath. 

USAGE  OF  TRADE. 
See  Trade,  Usage  of. 

USE  AND  OCCUPATION. 

1.  A  corporation  aggregate  may 
maintain  assumpsit  for  the  use  and 
occupation  of  tolls,  although  they  did 
not  grant  the  tolls  to  the  occupier  by 
any  instrument  under  their  common 
seal.  The  Mayor,  ^c,  of  Carmarthen 
V.  Lewis,  608 

2.  If  a  corporation  aggregate  sue 
for  use  and  occupation  of  '*  standings, 
market-places,  and  sheds,"  and  it  ap« 
pears  that  they  allowed  the  defendant 
to  take  tolls  from  others  who  occupied 
sheds  and  standings,  the  Judge  at  the 
trial  will  allow  the  word  '*  tolls"  to  be 
inserted  in  the  declaration,  the  defen- 
dant paying  the  costs  of  the  amend- 
ment. Ibid» 

VERDICT. 
Where  the  jury  have  returned  a 
verdict,  the  Judge  will  not  hear  the 
reasons  on  which  they  founded  their 
verdict,  though  the  jury  may  desire 
to  state  their  reasons.  Horner  v.  Wat- 
son, 680 
VICAR. 
See  School,  5,  4. 

VOIRE  DIRE. 
.  See  Witness,  16. 

WARRANT  OF  ATTORNEY. 
A  warrant  of  attorney  is  only  an 
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WAY, 


aaswer  to  an  action  for  money  secured 
by  it  when  judgment  has  been  entered 
i^  on  it.  DavUon  v<.  Ovcrend^      222 

WARRANTY. 
See  AxEvnvENTy  2. 

WASTE. 

Set  Lawdloed  and  Tesaht,  1,  2,  3, 
6,7,8. 

WATERCOURSE. 
iSi^tf  Plbadino,  1. 

1.  If  water  has  been  accustomed 
to  flow  along  a  channel  from  time  im- 
memoriid,  and  it  has  been  unappro- 
priated, the  first  owner  of  the  adjoin- 
ing lands  on  both  sides  who  appro- 
priates it»  without  doing  any  injury  to 
any  one,  euther  above  or  below  bim, 
aequires  «nch  a  right  by  his  appro- 
priation, ^atf  though  he  may  not  have 
enjoyed  it  (at  twenty  years,  he  may 
maintain  an  action  against  any  owner 
of  the  lands  above  him  who  wrong- 
fully diverts  the  water  firom  its  an- 
cient dianneL  Frankmm  v«  Earl  of 
FidmouA,  529 

tB  If  a  party,  yA^o  has  a  right  Co 
the  use  of  running  water,  as  an  owner 
of  adjoining  lands,  has  appropriated 
tt,  and  by  his  declaration  claim  the 
right  to  it  as  the  owner  of  a  mill  not 
twenty  years  old,  this  is  bad,  and  the 
Judge  at  the  trial  will  not  allow  it  to 
be  amended;  and  even  if  the  jury 
find  the  plaintiff's  right  specially,  and 
it  be  indorsed  on  the  postea  under 
the  Stat.  3  &  4  Will.  4,  c.  42,  s.  24, 
the  Court  above  will  not  give  judg- 
ment for  the  plaintiff  on  that  finding, 
because  if  the  plaintiff  had  stated  his 
right  properly,  the  defendant  might 
have  pleaded  differently.  Ibid. 

WAY. 

See  HioHWAT. 

1.  If  there  be  a  puUic  footway 

with  a  stile  across  it  of  a  certain  height, 

no  one  has  a  right  to  remove  the  stile 

and  put  up  a  gate  of  greater  height; 


WITNESS. 

and  the  &ct,  that  gates  had  been  {h-c- 
viOQsly  placed  across  other  parta  of 
the  way  will  be  no  defence.  Baie^ 
man  v.  Burge^  S9l 

2.  If  there  be  an  obstruction  of  a 
public  way,  and  an^  person  receives 
a  speeial  injuiy  from  it,  be  may 
maintain  an  action.  Ibid, 

WITNESS. 
See  Evidence. — Negligence,  4,  5- 

1.  If  a  witness  is  incompetent  on 
the  ground  that  lie  has  made  himself 
liable  to  pay  the  attorney,  a  release  to 
him  by  the  attorney  of  "  all  fees,  costSy 
and  charges,"  is  sufficient  to  render 
him  competent.  Doe  d.  Dulltf  v*  All- 
butt,  131 

2.  If  the  counsel  for  a  prosecution 
decline  calling  a  witness  whose  name 
is  on  the  back  of  the  indictment,  it  is 
in  the  discretion  of  the  Judge  who 
tries  the  case,  whether  the  witness 
shall  or  shall  not  be  called,  for  the 
prisoner's  counsel  to  examine  him  be- 
fore the  prisoner  is  called  on  for  his 
defence.  Rex  v*  Bodkt  \S6 

3.  If  the  witness  be  so  caUed,  the 
Judge  will  allow  the  examination  of 
the  witness  to  assume  the  shape  of  a 
cross-examination,  but  will  not  allow 
the  prisoner's  counsel  to  call  any  wit- 
nesses to  contradict  him.  IbiJL 

4.  If  a  witness  refresh  his  memory 
from  entries  in  a  book,  the  opposite 
counsel  may  cross-examine  on  those 
entries,  without  making  them  his  evi- 
dence, and  the  jury  may  see  the  en- 
tries if  they  wish  to  do  so;  but,  if  the 
opposite  counsel  cross-examine  as  to 
other  entries  in  the  same  book,  he 
makes  them  his  evidence.  Gregory  v. 
Tavernor,  280 

5.  The  Stat.  3  &  4  Will.  4,  c.  42, 
s.  26,  does  not  make  the  drawer  of 
an  accommodation  bill  a  competent 
witness  for  the  defendant  in  an  action 
bv  the  indorsee  against  the  acceptor. 
The  defendant,  t]£»efore,  cannot  ex- 
axmne  him  without  a  release.  Burgeee 
V.  CuiiUl,  282 
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C.  Where  a  witness  for  the  firose* 
ciitiont  in  a  case  of  felony  at  the  Old 
BaileyiOn  being  asked  to  repeat  an 
answer  which  she  had  previously 
given,  before  the  whole  of  it  had  been 
taken  down,  omitted  what  the  pri- 
soner's counsel  thought  an  imporlant 
part  of  it,  and  denied  that  she  bad 
ever  uttered  such  part,  the  Judges  al- 
lowed the  short-hand  writer  of  the 
Court,  who  had  taken  down  the  an- 
swer, to  be  examined  as  a  witness,  to 
shew  whether  the  words  had  been 
used  or  not.  Rex  v.  Slater,  S34 

7.  A  witness  was  asked,  on  cross- 
examination,  whether  he  had  not  be- 
come bail  for  a  witness  previously  ex- 
amined. He  replied,  yes,  and  that 
he  believed  it  was  on  a  charge  of 
keeping  a  gaming-house.  In  order 
to  prevent  any  impression  against  the 
character  of  die  party  so  accused,  the 
Court,  at  the  suggestion  of  counsel, 
allowed  such  party  to  be  called  up 
again,  and  asked  whether  the  charge 
was  in  fact  true  or  false.  RexY.Noel^ 

336 

8.  In  an  action  on  the  case  for  in- 
juring the  plaintiff's  wall  by  impro- 
perly digging  a  cellar  near  it,  the 
workman  who  dug  it  is  not  made  a 
competent  witness  for  the  defendant, 
by  the  stat.  3  &  4  Will.  4,  c.  42,  s. 
26,  and  must  therefore  be  released  by 
the  defendant  before  he  can  be  ex- 
amined. Mitchell  V.  Hunt,  351 

9.  In  an  action  against  a  carrier 
for  n^ligence  in  carrying  a  parcel, 
the  carriers  servant  is  not  made  a 
competent  witness  for  the  defendant 
by  the  stat  3  &  4  Will.  4,  c.  42,  s.  26, 
and  cannot  be  examined  without  a 
release.  Harrington  v.  CasnfaU,  352 

10.  All  the  witnesses  were  ordered 
out  of  Court.  A  witness  for  the  pro- 
secution renmined  in  Court.  The 
Judge  would  not  allow  him  to  be  ex- 
amined. Rex  V.  Wylde,  380 

11.  It  is  no  ground  for  rejecting  a 
witness's  evidence  that  he  remained 
in  Court  after  an  order  for  all  the 
witnesses  to  leave  the  Court,  it  is 


merely  a  matter  of  observation  mi  his 
evidence.    Cook  Vm  NethercoU^     741 

12.  Where  a  witness,  on  cross-ex* 
amination,  proves  the  handwriting  of 
the  opposite  party  to  a  paper,  the 
counsel  for  such  party  has  no  right  to 
see  the  paper  to  enable  him  to  found 
an  examination  as  to  whether  it  was 
really  the  writing  of  his  client  or  not. 
Rusiellv,  Rider,  416 

13.  At  a  trial  an  interested  wit- 
ness was  examined,  on  the  attorney 
for  the  party  examining  him  un- 
dertaking to  give  him  a  release.  After 
the  trial  the  attorney  refused  to  re- 
lease the  witness: — Held,  that  the 
witness  might  compel  the  attorney  to 
give  him  a  release,  but  that  this  re- 
fusal was  no  ground  for  the  Court 
granting  a  new  trial  Hemming  v. 
ISdwards,  542 

14.  In  an  action  for  work  and  la- 
bour the  defendant  pleaded,  that  the 
"promise  was  made  to  the  plaintiff 
and  J.  S.,  and  not  with  the  plaintiff 
alone."  Replication  — that  the  "  pro- 
mise was  made  to  the  plaintiff  alone, 
and  not  to  the  plaintiff  and  J.  S. :" — 
Held,  that  J.  S.  was  a  competent 
witness  for  the  defendant  to  prove 
that  the  contract  was  entered  into 
by  the  defendant  with  the  plain- 
tiff and  himself  jointly.  Davies  v. 
Evans,  619 

15.  Where,  after  the  examination 
of  witnesses  to  a  fact  on  behalf  of  a 
prisoner,  the  Judge  (there  being  no 
counsel  for  the  prosecution)  calls 
back  and  examines  a  witness  for  the 

Srosecution,    the    prisoner's  counsel 
as  a  right  to  cross-examine  again,  if 
he  thinks  it  material.  Rex  v.  Watson, 

653 

16.  If  a  witness  on  the  voire  dire 
be  asked  if  be  is  liable  to  pay  the  at- 
torney, and  be  say  that  he  is  not,  a 
letter  written  by  him  may  be  put  into 
his  hand,  and  after  he  has  looked  at 
it,  the  question  may  be  put  again. 
Homan  v.  Thompson,  717 

1 7.  Persons  who  have  refused  to  pay 
toll  traverse  or  a  market  toll  are  com- 
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WRECK. 


petent  witnesses,  ex  necessitate,  for 
the  defendant,  in  an  action  of  debt  by 
the  lessee  of  such  tolls,  to  which  the 
general  issue  is  pleaded.  Lancum  v. 
Lovell,  457 

WOOLLEN  MANUFACTURES. 
In  trespass  against  ten  defendants 
for  breaking  the  house  of  A.  and  tak- 
ing his  woollen  yarn,  the  defendants 
may,  under  the  general  issue,  shew 
that  the  yarn  was  afterwards  con- 
demned under  the  stat.  1 7  Geo.  3,  c. 
56,  in  order  to  make  out  that  A. 
could  have  no  property  in  it.  But 
the  condemnation  of  the  yarn,  unless 
the  parties  had  a  search  warrant,  will 
not  justify  the  entering  of  a  house. 
Davis  V.  Nest,  167 

2.  If  yarn  of  a  description  liable 
to  be  condemned  were  found  in  the 
house  of  the  plaintiff,  magistrates  have 
jurisdiction  to  condemn  it  under  the 
atatute,  and  to  convict  the  plaintiff, 
slthough  the  yarn  was  not  found  on 
the  execution  of  a  search  warrant 
previously  granted;  and,  in  an  action 
by  the  plaintiff  for  taking  it,  the  con- 
viction is  evidence  for  the  defence, 
although  it  is  founded  on  the  evidence 
of  one  of  the  defendants.  Ibid* 

3.  The  general  rule  is,  that  where 
a  conviction  adapts  the  state  of  facts 
to  the  words  of  the  statute,  that  is 
sufficient;  therefore,  where  a  convic- 


tion on  the  statute  stated  that  A.  B. 
was  convicted  before  the  magistrates 
upon  the  oath  of  T.  J.,  a  credible 
witness,  of  having  in  his  possession, 
in  his  dwelling-house,  certain  mate- 
rials used  in  the  woollen  manufacture, 
suspected  to  be  embezzled  and  pur- 
loined, to  wit,  &c.,  he  not  producing 
the  party  from  whom  he  bought  the 
same,  or  giving  a  satisfactory  account, 
and  then  going  on  to  adjudicate,  is 
good.  Ibid. 

WOUND. 

In  criminal  cases  the  definition  of 

a  wound  is  an  injury  to  the  person  by 

which  the  skin  is  broken.    Moriarty 

V.  Brooks,  684 

WRECK. 

1.  If  Spanish  dollars  more  than 
one  hundred  years  old  be  found  in  the 
sands  of  a  sea  shore,  it  will  be  pre- 
sumed that  they  came  there  by  the 
loss  of  some  vessel  which  was  wreck- 
ed, although  no  part  of  any  vessel  be 
found  near  them.    TaWot  v.  Lewis, 

603 

2.  An  ancient  survey  of  a  manor 
made  before  commissioners  appointed 
by  the  lord  of  the  manor,  and  a  jury 
of  the  tenants  of  the  manor,  is  admis- 
sible as  evidence  to  shew  the  boun- 
daries of  the  manor;  but  is  not  ad- 
missible  as  evidence  of  the  lord's  tide 
to  wreck.  Ibid* 
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